WIE allow of the Printing and Publiſhing of the 
Book Intituled, A General Abridgment of Lau | 
and Equity, Alphabetically digefted under proper 
Titles, Sc. By Charles Fig, Eſq; 


W. ð 
W. Fortelcue. 
J. Willes. 
E. Probyn. 
F. Page. | 
Law. Carter. 
]. Fortelcue A. 
W. Chapple. 

I. Parker. 


Fa 


M. Wright. 


General A bridgment 


N 35 £19 
Alphabetically digeſted under proper T I T L E 8 


WITH 


NOTES and REFERENCES 
| to the WHOLE. 


By CHARLES VINER, Tl 


Eos ente Deo. 


, — 0 — 
1 4ů— 1 


ALDERSHOT 2» Hampſhire nenn Farnham in Surry: 
PRINTED for the Author, by Agreement with the Law-Patentees. 


. 


— +.% 9 
0 . 4 | A 
. ; | 
* | | | 
* — * a 
. 4 
| | | * ** . 
N | 
. » — — 4 . 
Les 
4 


ay 
* 


4 
5 


- 
* 
« 
—ͤ—ũ—— — — — — —— — 
% 
? S 
* 
- 
. 
—-. 
_ 
- 
4'% 


. * 8 4 
4 
„ 
% = | 
1 
. 
' D. 7 
j a . 
- 1 
/ 
Fs” 
- „ | Re 
| py 
” ” . | | | 
* 8 . 
| * 


5 * 
* = 
8 = 
* x | 
* % | 
* 8 
1 
| * 
7 4 ot | 
" 
— 
* 
< = ; 3 
3 
| ” 
- 
© . | 
. 
4 : | 
at 
* 
. 
/ 
— = 
, T7 | 
" P 
9 : 
” 3 
| | _ 
3 ” 
„ 8 | | 
= 
= = * | 
1 
- 
* 
LY 
* 
f - 
. 1 i | 
. 
- 
E — 
- 
| * 
* 
0 7 | 
| * 
| * 
- ” \% 
; — 
« 
” 
% 
4 1 
* 
| * 
6 on 
” 
. 
; . 
* 
. 
* * 
; * 
- 
> * 
— 
* 
— 
4 
0 
— 
J 
- 
* 
% 
* 
& 
—— 
——— —U—— 


— — — — — 


* 


— —— TEES & 
» o 


Detin 


In what Caſes Detinue or Trover lies. 


Verdict 


bx Ir 


” = 

* * 0 
mn . 2 e 4 2 : — ER — —— — 

* _- — * * = 


4 


* 


OF THE 


Several T I TL E 8, with their Diviſions and Subdiviſions. 


Eſtent. 


10 toll the Entry of what Perſon. In 


Reſpect of the Right of Eſtate. N. 4 
Where Diſſeiſee may enter not with- 
ſtanding a Deſcent. N. 5 
Entry of the Iflue juſtifiable, where the 
Entry of the Anceſtor was not N. 6 
Entry of Infant, or Feme Covert tolled | 
by ir &c, N.; 
Dying ſeiſed of the Fee and Franktene- 
ment. What is N. 8 
Revivor of Entry tolled by Deſcent N. 9 
Prevented, Ho W. 1 N. 10 
Immediate Deſcent. What is. N. 11 
One or ſeveral Deſcents. Wbat is. N. 12 
Deveſted. N. 13 


Writ and Count. In what Caſes it muſt 
be ſhewn from whom the Deſcent is, 


or to whom the Demandant is Heir. N. 
Pleadings N. 


Continual Claim. 


Where Claim made by one fhall ſerve © 
for another. 
Who may make it. 


Perſon intereſted, 
or a Servant 
To avoid a. Deſcent. 


P 

Sufficient what is Q 

Within View. $2 R 
_ Pleadings - 8 


14 
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The Giſt ot the Action 
Lies for what Things. ö 
For whom and againſt whom. | 
Writ and Proceſs RY | 
Abatement thereof. | 


Count ; and in what Caſes a Requeſt muſt 
be laid. | 

Pleadings. 

Garniſhment , 
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| Will what is. Though made in the Form 
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Judgment. How it be 
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What Perſon may deviſe. 


Devil. 


Teſtament. 
What Perſons may make it. 


o a Deed. © 

Will and Deed referring to each other. 
Conſtrued How. | 

At Common Law. | 


What Eſtate might be be deviſed. 


B 
Thing. C 

To what Perſon H 
By what Perſons. H 2 
Void for Uncertainty. D 


By Cuſtom. ' | | 5 
Deviſable what Eſtate In Reſpect of 


the Eſtate of the Deviſor. 
Of what Thing. 
Pleadings 


th) 


To whom in Reſpect of the Eſtate. 
Statutes enabling Deviſes. | 
What might or may be deviſed &c. 
New .acquired Lands. 
Emblements. Deviſable by whom. 
Good, 
And what will amount to it. 
In Regard of the Perfon to whom. 
Perſons capable or not. Who are. 
To Perſons &c. not in Efl:, or not 
named, f 
Where it is made to Infant en Ventre 
ſa mere &c. 7 7 
Though void in Reſpect of the Time 
ot making it, yet made good by 
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ſome after Act or Accident &, I. 10 
Againſt Law and Reaſon. K 
- Remainder of Terms of Fears L 
Executory Deviſ. | | 
Condition what is, and what an Ex- 
ecutory Deviſe _ _ L 
Oft what it may be L. 3 
Notes and Rules L. 4 
Will | 
What ſhall be ſaid to be deviſed by it. N 
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Eſtate. 


A TABLE of the feveral TITLES, 


LA 


In reſpect of the Manrer of making 
and exccuting thereof . 
Though Kaied, Obliterated, or 
Ton See. 
In Part and Void in Part 
Though vo Executors named. | 
Made b<yord Seca, or in a Foreign 
Larguege. Conſtrued Pow 
Signing. And Atteſtation. What is 
Good. | 


Neceſſary in what Cafes, 

Subſcribing in Teftator's Preſenee. 
Where 1s 

At ſeveral Times. 

By what Number. 

leſs, though touching 
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By three or 
Land. 


2 2E 2 


What ſhall be ſaid to amount to an & 


N. 12 
N. 13 
N. 14 


Atte ſtaſion by three 
Good In Reſpect of the Witneſſes, 
Perſons intereſted and in London. 
Where the Deviior had Term and 
Fee in the ſame Land. 
Revocation or Countermand. 
By what Act | 
A Thing not performed. Or Act 
done, but otherwiſe void. 
Some other Will. | 
Though net good in all Re- 
Tpects. 
Obliterating, Tearing &c. 
Act of God. | 
Of Law or Alteration of Eftate 
of Deviſor. ; 
In Reſpect of the Manner of doing it. 
Iaconſiſtency in the Will, or devi- 
ſing the ſame Thing twice. 
Of all or of Part only. 
Of Part where it ſhall be of all. 

By Satisfaction, Gift &c. 
Preſumprion. 
Avoided by what 

Diſſeiſin. 
New Publication. 
Set aſide, for Fraud, Circumvention 
5 | | Z. 2 
Allowances to Executors as to Pay- 
ments by him. Where the Will 
ts ſet aſide. 
Rafures &c. in a Will. What is to 
to be done. ; 
Conſtruction 
in General, 
_ Contrary to the Words to make the | 
Will take Effect accerding to 
Teſtator's Intention | 
Averment | | 
As to Wills before the 29 Car. 2. 6 
ea. | G. a 
Parol Evidence, allowed in what 
| Caſes to explain or ſupply Defects | 
in Wills Gnce 29 Car. 2. 
Paſs. | 


; | 
What Things paſs by general Words. H. a 
Lands by what Word. I. a 
What, by the Word (Lands). 


In Fee. By Deviſe by what Words. 

It may be created. | 

Tail. By Deviſe by what Words. 
May be made. | 
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R. 
R. 
R. 

R. 
R. 
R. 
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Act of a Stranger. 
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F. a. 2 


G. a. 2 
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By Loplication 


For Life by Deviſe. 
By Implhicition- 
Or otherwiſe. By the Words 
Alſo, Item &c. | 
Eſtate for Life, in Tail, or in Fee, By 
what Words 
If he die without Iſſue &c. And 
how conſtrucd, | 
Paying &c 
Eſtate, or Land &c. 
Heir or each other's Heir. 
Gtve, ſell, diſpoſe &c. 
Equally to be divided &c. 
Sons, Children, Iſſue. | 
other Words. Without the Words 
Heirs, Sons, Children, Iſſue 
Firſt limiting a Fee, and then 
abridging it. 
A Vee Tail, and then abridg- 
ing orenlarging it, by Words 
ſubſequent | A. 
Firſt limiting an Eſtate for Life. 
Of Reſtriction or Implication. . | 
By Implication. By way of Enlarge. * 
ment. 
By reaſon of Things precedent to 
happen or be done. | 
By Words of Reference. 
Special or General Tail. By what 
Words. 
Reverſion in Fee. By what Words. 
Deſcription. What paſſes by it. 
By whar Words. Lands &c. 
Wrongly or imperfectly deſcribing 
the Thing or Place. 
Uncertain Deſcription. Alſo. 
Where Lands are ly ing in ſeveral Vil 
By Intetfering Words. 
Intereſt or Authority by the Words 
until &c. and of what Continuance. 


* 


With or without the Word until &c. N. b. 


Reſidue of Eſtate. 
As Incident, or appurtenant, or by 
the Words cum Pertinentiis 
Chattles Real or Perſonal Eftates . 
Where there are Freeho!ds and 
Chattles or abſolute Eftates and 
Mortgages, tho' in Fee. | 
Who ſhall rake by the Delcriprien, 
Perſon wrongly or impertectly de- 
ſcribed and uncertainly. 
By Name of Heir who is not really 
or fully Heir. 15 
— * the Words Iſſue, Heirs Males 
a bk 
How. | 
Survivor. And what. 
Of rhe Limitation. 
Being made to Things atid not 
to Perſons. 
By disjunctive Words. 
Limitation of Eſtate. How 
by the Words. 


* 


much pales | 


| Intendment of Deviſor. What paſſes by it. 


eference. S 
Accumulative Legacies. What are. 


Where there are Words of 


8. 
Relation. y. 
Who ſhall take by Relation to Tef- 
tator's Death. a 
Where the Bequeſt ſhall relate by the 
CO the Will, or to Teſtator's 
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With their 


Diviſions 


and Subdiviſions. 


y dying before Day of Payment. 


— 


To what Time the Will and Deviſes 
therein ſhall relate. | 
Alterable or be transferred and go over 
ro another, | 
Condition. By what Words. 

W hat, and what a Limitation, 

What a Condition, and what a Truft, 
| Broke or not. How to be performed. 
Notice whet is, and oat! in what 

Cafes. 
Broken. Reliev'd. In what Caſes, 
Made good in Equity, though void in 
Law. | 
Extent of Condition, 
Precedent Condition. What is. 
Determination of Condition, Limitation, 
or Contingency. 
Entry by the Heir for the Condition 
broken. | 
To the Heir. 
How he ſhall take. Where by De- 
ſcent or Purchaſe. 
VD pon Condition. 
In what Caſe the Heir or Wife ſhall take 
an Interim Eſtate. | 
By Implication ; and what is. RS 
To Creditor or Legatee, where it is a 

Satisfaction. | 
Immediate Deviſe, what is. 

In reſpect of the Incapacity of the firſt 

Deviſce. 
Lapſed Deviſe. What is. 
Legacy Lapſed. By Death 
Of Legatee in Teſtator's Life. 


Extinct In what Cales. 

Survives to the other Legatees. 
' Veſts in anocher to whom it is hmited 

Over. N 2 e | 
Ademption of a Legacy. 
Conſent. Neceſſary 2 Caſes. 

Who may conſent. 

At what Time. 

How it may be made | 

In Law what amvunts to it. 

To one where it is to another. 

The Effect of Conſent to a Legacy. 

Pleading. - 

Joint Legatccs or Deviſees. 
How [ointly or ſeverally. 

Paymciut or Taking to be 

In What Order. 
At what Time to be taken. 
Where the Eſtate is limited on 2 
Disjunetive. | 
To Infants. When to be paid. 

Pay ment to whom. Good | 
Demand. Neceſſary in what Caſes. 
Payment. How, 

ear of Deductions. 

Intereſt,payable in what Caſes. 

Maintenance allowable out of it. 

Security. In what Caſes to be given. 
Re funding, and in what Caſes. 

8 Where Refunding is directed by 
Will to make Equality. How 
much ſhall be refunded. 
Remedy for Deviſees and Legatees. 
Where the Perſonal Aſſets are di- 
diminiſhed by Creditors | 
W hoſe Legacies were charged on 
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Lands which prove deficient. 


* 


U. d 

In what Court. W. d 

In reſpect of Lands charged &c. X. d 

Chargeable with Legacies, what is. v. d 

Deviſe. How affected, or chargeable 

with Debts or Legacies Z. d 
Specifick Legacy. What is. And 
| hable to Contribution &c. in what 

Caſes. 0 

Defect therein made good or not B. e 
Reſiduary Legatees Who, What ſhall 
go to them. Or, Where the Part of 

one ſhall ſurvive to the other. C. e 
Uncertain. In what Caſes Legatee 

may elect, and how. De 

Indirect. And who fhall take E. e 

Remainder of Perſonal Chatcles, 

Good or not. | F. e 

Money with Remainder G. e 
Perſonal and Real Eſtate jointly with 

Remainder. H. e 

Reſtrictions from Alienation, and the 
Effect thereof I. e 

Sale of Lands 4 
What Words give a Power to ſell. M. e 
Good. Where made by Executors. K. e 
By Executors or Truſtees &c. L. e 
Good in Reipect of the Manner N. e 
By ſurviving Executors &c. or Truſ- 

tees. | O. e 
By whom it may be upon Executors 

or ſome of them refufing. P. e 

No Perſon being appointed to ſell Q. e 
At what Time it may be. And in 

what Caſes if not ſold, the Heir may 

enter. R. e 
Directed or compelled, by Equity, 

none being appointed to ſell. S. e 

Waved ot diſagreed to. ö S. e 

Where, if not waived, it muſt 
taken as the Will gives it, U. e 
Qualified or Corrected. W. e 
Money deviſed to be inveſted in Land, 
and Vice verſa, How conſtrued in 
Equity. X. e 
Nuncupative Wills and Codicils. V. e 
Dilapidations. 
Caſes relating thereto. A 
Dilatories, 

What Plea ſhall be ſaid Dilatory. A 

Several Defendants. In what Caſes they 
mult agree, B 

In what Actions allowed or not. C 

Diſabilities. 

What are, and the Effect thereof. And 

Pleadings. 9 
Diſ agreement. 

As to Lands and Chattles. Good and Ne- 
ceſſary, in what Caſes, and the Effect 
thereof. | A 

Diſceit. 

Who ſhall have it. E 
Againſt whom, F 

Time when B 
In what Caſes. A 
Upon what Recovery. B 
Upon what Recovery and in what Ac- 
tion And what fhall be recovered 

back. | | C 

Examination of Summoners, 8 

At What Time. | H 
Pleadings. 


1 


od 1 
* f * - 
| v4 6 L, 4 , 
g 4 . , | | * 
5 | 7 | | : 
A TABLE. of the ſeveral TITLES, &c. 
Pleadings and Pro ecdings. © © 5 : 2 By Purchaſors. E 
Judgment. ns. 18”. Creditors, | F 
At whar Tim: it ſhall be. I } Relating ro Wills and Perſonal Eſtates. G 
How. | Of Truſts. - H 
For the Land. K | Againſt Counſellors, Attornies &c. [ 
Profits. LI Between Landlord and Tenant. K 
In what Caſes. M | By or againſt a Jointreſs. L 
Dilclatmer. I Of Deeds, M 
Of what Things and Eſtate. A | In order to bring Actions. N 
In what Actions. 5B Relating to Marriage and Marriage Set- 
By what Perſons. C| _ tlements. O 
In reſpect of their Eftates. DJ Of what Eſtate a Man has. LN 
Place. E Relating to Sea. Affairs, and Companies 
How it may be. F trading into Forcign Parts, Q 
Bar to Diſclaimer what is, and Pleadings. F. 2 Diſcount, 
Writ thereupon, againſt whom it lies. G| Or Stoppage or ſetting off mutual Debts 
For whom - H one againſt another. Allowable in what 
The Effect 28 2 Diſines T the ] A 
Judgment in Diſclaimer. mes, or Tithes]. 
Diſcontinuance. Predial. 2 A 
What Act or Thing is. Aj Mixed. B 
In reſpect of the Perſon to whom made, C] Ot what Things. * 
Of the Perſon making it. A. 2 Animals &c. C 
What Conveyance is. B Freehold. D. K. 
In reſpect of the Warranty. | B. 2 Of Wood. F. to Q 
The Time of its taking Place or Effect. B.; For a Collateral Reſpect, 2 
Bound thereby. Who. B. 44 De jure. | 
Removed or purged. B 5 By Cuſtom where they ought not de 
Of what Things. E Jure 8 
Eſtate or Intereſt. F Wages. And Paſture and Agiſtments. A. a 
By what Perſons it may be. Mills, Payable in what Caſes. A a.2 
Not by him that is net ſciſed by Force What ſhall be ſaid Minutz Decimæ 
of the Entail. N and who fhall have them. U 
Impediment to it. What is. D. 2 Incidents. | 
Diſcovery. | What Incidents belong de Jure to 
In what Caſes in General. A Tithes. As to the ſetting out of 
Where it will ſubject a Man to a Penalty Tithes. 5 X 
or Forfeiture. | Bl In Kind. How they ought to be paid. Y 
After Verdict or judgment. C| Modus. To what it ſhall extend R 
Againſt Purchaſors. D 2 
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Deſeent. I 


— — 


(N. 4) To toll the Entry of what Perſon. In reſpect 


of the Right and Eſtate. 


I. Man recover d by Erroneons Fudgment, and had Execution and 

died, and his Heir is in by Deſcent, he who loit brought a 
Writ of Error, and reverſed the Judgment and was reftored, he may 
enter upon the Deſcent. Br. Entre Cong. pl. 105. cites 9 H. 6. 49. 

2, Where a Man diſſeiſes the Heir and dies ſeiſed, and his Heir enters, 
and the Executors ſell, the Vendee may enter; For he has no Right, 
nor no Action; becauſe he has only a Title to enter by the Sale, and 
there fore he may enter; For othewiſe he has no Remedy, per Hals ]. 
Br. Devile, pl. 36, cites 1 E. 6. | 

3. Coninſee of a Fine upon Grant and Render is not barr'd of his Entry 
by Diſcent. Per Walmly.J. Ow. 141. 32 & 33 Eliz. C. B. 

4. It a Prebendary, Biſhop, or Abbot be diſſeited, and atterwards he 
releaſes to the Diſſeiſor, this is an Alienation whereupon a Writ De line 
aſſenſu Capituli may be had; and if the Diſſeiſor dies ſeiſed, the Sueceſ- 
ſor hath not any Remedy but by this Writ, or by a Writ of Right; 
but if the Diſſeiſor doth not die ſeiſed, the Succeſſor may enter, 
notwithitanding the Releaſe. F. N. B. 195. (B) 

5. If a Diſſeiſor aliens in Fee, and the Alienee dies without Iſſue, The E, 


and the Lands eſcheat, the Diſſeiſee may enter, becauſe the Lord comes 1 
not to the Land by Deſcent, Litt. S. 390. away the 
6. For al beit the Alienee of the Diſſeiſor dies ſeiſed, and the Lord Entry, be- 
by Eſcheat comes to the Land by Act in Law, yet, becauſe the Land cauſe, tha 
deſcended not to him, the Entry ot the Difleiſee in reſpect of the Eſ- 1 bf 
cheat ſhall not be taken away. For a dying ſeiſed and a Deſcent, and ger's Præ- 
not a dying ſeiſed and an Eſcheat doth take away the Entry. For cipe, the 


(as hath been ſaid) the Deſcent is the worthier Title. Co. Litt. Law does 


2 a not caſt the 
40. aA. f a FR Freehold 
7. But in that Caſe, if the Land by Eſcheat die ſeiſed, and the upon the 


Land deſcend to his Heir, that Deſcent ſhall take away the Entry of Lord an- 
the Difſeiſee. Co. Litt. 240. à. | tecedent to 


8. So it is if the Diſſeiſor die ſeiſed, and the Heir of the Diſſeiſor hien 


: b f 3 Act; yet 
dies without Heir, the Diſſeiſee cannot enter upon the Lord by Eſ- the 12 
cheat. So as there is a Diverſity as touching the Deſcent, When alter need not 


a Deſcent caſt, the Heir in Fee Simple dies without Heir, for he in _ to 2 
the Reverſion or Remainder, or one upon the Eſtate Tail claims in e * ots, 


above the Eſtate Tail, and the Lord by Eſcheat claims in under the 2 


4655 LS : the Duties 
Heir in Fee Simple. Co. Litt. 240. a. as the Heir 


2 | is obliged 
to do, but the Lord may take the Diſſeiſee as his lawful Tenant. And it is plain that the Law doth 


not caſt the Freehold upon the Lord in the ſame Manner as it does upon the Heir, becauſe the Lord 
is obliged to anſwer the feudal Duties to the Lord Paramount, in reſpect of his Seigniory, whether 


this Poſſeſſion was caſt on him or not; ſo that in this Caſe there could be no Failure of Duty, though 
the Lord does not enter, Gilb. Treat. of Ten. 22. 


9. It the Father make a Leaſe for Life, and has Iſſue two Sons, and 
dies, and the Tenant for Life dies, and the Youngeſt Son intrudes and 


dies ſeiſed, this Deſcent ſhall not take away the Entry of the Eldeſt. 


Co. Litt. 243. a 


10. But it the Father had made a Leaſe for Years, it had been other- 
wiſe; for that the Poſſeſſion of the Leſſee tor Years made an actual 
Freehold in the Eldeſt Son. Co. Litt. 243. a. | 
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11. $9 when the one Coparcener does ſpecially enter, claiming the whole 
Ladd, and taking the whole Profits, the gains the one Moiety, VIZ. 
or her Sitter by Abatement, and yet her dying ſeiſed ſhall not rake away 
the Entry of her Sitter, whereas when one Coparcener enters generally 
and rakes the Profits, this ſhall be accounted in Law the Entry of 
them both, and no deveſting of the Moiety of her Siſter. Co. Litt. 
2436 Dui; 

= If a Man be diſſeiſed when he is at Large, and the Deſcent is caſt 
during the Time of his 1mpri/oument, this Deſcent ſhall bind him. Co. 
Ein. : 

13. A Rever/ioner diſſeiſes his Tenant for Life, and dies ſeiſed, this is a 
Deſcent to toll the Entry of Tenant for Life. Hob. 323. cited by 
Hobart Ch. J. as 9 H. 7, but Hobart held, that it wil not take awa 
the Entry of a Stranger, becauſe as to him it is an Eſtate for Life fill, 
and but a fictitious deſcendible Eſtate. 

14. But if I et Lands for a Term of Tears, and another diſſeiſes me, 
and outts the Termor, and dies ſeiſed, I may not enter, but the Leſſee 
for Years may well enter, becanſe by his Enrry he does not ouſt the 
Heir, who 1s in by Deſcent o. the Freehold and Inheritance which is 
deſcended to him, but only cl.1ms the Lands tor a Term of Years ; 
So it is of a Tenam by Elegit, by Statute Merchant, and the like who have 
but a Chattle and no Freehold, but otherwiſe it is of an Eſtate for Lite, 

| or a higher Eſtate. Litt. S. 411. and Co. Litt. 249. a. 


15. If a Woman Diſſeiſoreſſe dies ſeiſed, having an Husband and Iſſue 


by him, [who is Tenant by the Curteſy ] and atter the Husband dics 
and the lilue enters, the Entry of the Diſſeiſee is not rolled, for that 
the Iſſue came not immediately to the Lands by Deſcent after the 
if Death ot the Mother &c. but by the Death of the Father. Litr. S. 394. 
f 16. If a Deſcent is caſt in Time ot Vacation of a Bithop &c. this 
j doth not toll the Entry of the Succeſſor. 2 Inſt. 360. 
N 17. If Baron and Feme Tenants in Tail have Iſſue and are diſſeiſed, and 
a Deſcent is caſt, and the Baron dies, and befcre Entry the Mother dies, 
the Entry of the Iſſue is not lawtul, becauſe he ought to claim as Heir to 
ng | both ; and as Heir to his Father he 1s bound by the Deſcent as his Fa- 
14 ther was, and as Heir to the Mother only he cannot enter, for ſhe had 
not any Title; Bur if the Mother had entered and recontinued the Eftate 72 
Tail, the Diſcontinuance would be purged, and the Tail is actually . 
| | veſted in the Wite, which after her Death deſcends to the Iſſue. 8 Rep. 
0 5. a. Paſch. 7 Jac. in Greneley's Caſe. 


18. B. was A/fignee of a Term for 99 Tears if A. lives ſo long. B. dies, 

| living A. Grantee of Reverſion enters and dies ſeiſed before Grant of Ad- 
miniſtration de Bonis non; yet per Cur. after Adminiſtration is granted, 
Adminiſtrator de Bonis non may have a ſpecial Action of Treſpaſs. 5 
| Mod. 484. Hill. 9 W. 3. B. R. Trevellian v. Andrew. 
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(N. 5) Where Diſſeiſes may enter notwithſtanding a 
Deſcent. A 


1. JF a Man abates, intrudes, or diſſeiſes another, aud makes a Feoffment 


in Fee, and after the Feoffee dies, he Heir enters and enfeuffs the firſt 
Abator, orIntrudor, or Diſſeiſor, he ſhall be adjudged in by this Fe- 


offor againſt all except thoſe to whom he did the Wrong, and againſt 


them he ſhall be adjudged in as he was when he firſt entred by Wrong. 
Quod nota. Br, Diſceit. pl. 23. cites 5 H. J. 6. 
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2. A. deviſes Land to be ſold by his Exzcutors; A. dies ieiled, the 
Heir of A. or a Diſſeiſor enters, and the Heir or Pilieiſor makes a Feoft= 


ment of this Land zo B. B. dies ſciſed and the Heir is in by Deſcent, yet 


the Executors may enter into this Land and fell it; tor a Deſcent takes 
away Rights of Entry, not Titles or Powers, as Entry tor Condition 
broken, Entry tor Mortmain ; neither does it take away in the Caſe 
of a Deviſee or Patentee of, Land, where an Abator enters before them 
and dies ſeiſed, for they have no other Remedy; and Executors have 
only a Power; and when they ſell the Vendee is in by the Will ot the 
Dev iſor paramount the Deſcent, * 184. pl. 75. 

3. It IT let Lands for 20 Tears, and another diſſeiſeth me and ots the 
Zermor, and dies ſeiſed, the Lands deſcend to his Heir, I may not enter, 
and yet the Leſſee for Tears may well enter, becaule that by his Entry 
he doch not ouſt the Heir who is in by Deſcent of the Freehold which 
is deſcended unto him, but only claimeth to have the Land for Term of 
Years, which is no Expulſion from the Freehold of the Heir who is in 


by Deſcent; but other iſe it is where my Tenant for Life is diſſeiſed, 


Cauſa patet &c. Litt. 8 411, 

4. A Deſcent ſhill not take away the Entry of a Leſſee for Years, 
nor a Tenant by Elegit or Statute Merchant, or ſuch like as have but a 
Chattle and no Freehold, becauſe by their Entry upon the Heir by De- 
ſcent, they take no Freehold from him; but otherwiſe it is of an 
Eſtate for Liſe or any higher Eſtate, And as a Deſcent of a Freehold 
and Inheritance ſhall take away the Entry of him that Right has to a 
Freehold or Inheritance, ſo a Deſcent of a Freehold or Inheritance can- 
not take away the Entry of him that has bur a Chattle ; tor that no 
Deſcent or Dying ſeiſed can be ot the ſame. Co. Litt. 249 a. | 

5. A Deſcent does not take away the Entry ofa Mau out of the Realm 
at the Time of the dying ſeiſed it he were not within the Realm at the 
Time of the Diſſeiſin or dying ſeiſed. Litt S. 440. 

6. So it is of a Man that is zz Priſon, Litt. S. 436. 


(N. 6) Entry of the Iſſue Juſtifiable in what Caſes ; 
though the Entry of the Anceſtor was not. 


1. JF there are Grandfather, Father, and Son, and the Father diſſeiſes 
the Grandfather and makes a Feoffment in Fee without Warranty, the 
Grandfather dies. Albeit the Right deſcends to the Father, he cannot 
by this Right deſcended enter againſt his own Feoffment, but if he 
die the Son thall enter and avoid the Eſtate of the Feoffee. Co. Litt. 
247. b. | 
_— So ifthe Grandfather be Tenant in Tail and the Father diſſeiſes him, 
ut ſupra, mutatis mutandis. Co, Litt. 247. b. 
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(N. 7) Where it tolls the Entry of an Infant, Feme- 
Covert Cc. 


I. HERE Husband and Wife are ſeiſed of a Freehold, and aſter 

are divorced by Suit on the Woman's Part, whereby ſhe is to 

have all the Land, yer if the Husband continues Poſſeſſion and dies foiſets 8 
| | | this 


— — 
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this Deſcent ſhall not take away the Entry, tor he was no Difſſeiſor, 

becauſe he was legally in at firſt. Arg. Ow. cites 12 Alf. 22. 

Co. Litt. 2, An Infant who aliens may enter npon a Deſcent had thereof in 

248. a. 5j Nonape, and e contra upon a Deſcent had after his full Age, per Lit- 
tleton, tor Law, and it was not denied. Br. Entre congeable, pl. 
129. cites 32 H. 6.27. 


— —— 


15 a pl. 118... 3. In Treſpaſs, it was agreed that the Heir of a Man of Non Sane Me- 
S. P. cites moriæ may as well enter atter the Death of his Anceſtor upon the Feot- 


8. C. tee, or the Feoffee of the Feotlee, as he might in Cafe ot a Feoffment 
made by his Anceſtor, When his Anceſtor was within Age. Br. Entre 


Cong. pl. 99. cites 12 E. Fa 8. 


But if one 4. It an Infant be diſſeiſed and a Deſcent caſt during his Infancy, yet 


dies ſeiſed in he may enter upon the Iſſue which is in by Deſcent; becauſe no Laches 
Fee, au in ſuch Caſe ſhall be adjudged in an Infant. Litt. S. 402. 


leaves a 

Wife Pri- | 5 | ; 

cement Enſeint, and a Stranger abates and dies ſeiſed, the Child born cannot enter, for he is not ſo 
mueh regarded in Law, becau ſe he had no Right to enter at the Time of the Deſcent. Co. Litt. 


OAT 


«x )* „ 


5. B. Tenant in Tail enffeoffs A. in Fee. A. has Iſſue within Age 


and dies. B. abates and dies ſeiſed, the Iſſue of A. being ſtill within 


Age. This Deſcent ſhall bind the Infant; for the Iſſue in Tail is re- 
mitted, and the Law reſpects more an ancient Right, in this Caſe, than 
the Privilege of an Infant that had but a Defea/ible Hſiate. It is ſaid, 
it the King dies ſeiſed of Land, and the Land deſcends to his Succeſſor, 
that this thall bind an Infant, for that the Privilege of an Infant in 
this Caſe holds nor againſt the King. Co. Litt. 246. a. 

6. It Husband and Wife, as in Right of the Wife, have Title and 
Right to enter into Lands which another hath in Fee, or in Fee Tail, 
and ſuch Tenant dieth ſeiſed &c. In ſuch Caſe, the Enrry of the Hus- 
band is taken away upon the Heir which is in by Detcenc ; bur it the 
Husband dies, then the Wife may well enter upon the Iſſue which is in 
by Deſcent, for that no Laches of the Husband thall turn the Wite, 
or her Heirs, to any Prejudice nor Loſs in fuch Caſe, but that the 
Wite and her Heirs may well enter, where ſuch Deſcent is eſchewed 
during the Coverture. Litt. S. 403. 

J. If a Feme ſole be ſeiſed of Lands in Fee and is diſſeiſed and then 
takes Husband. lu this Caſe the Husband and Wile, as in, the Ri ght 
of the Wife, nave Right to enter, and yet the dying ſeiſed of the 
Diſſeiſor, in that Caſe, ſhall take away the Entry ot the Wife after 
the Death of her Husband, and the Reaſon is, as well tor that ſhe 
Herſelf, when the was Sole might have entered and re-continued the 
Poſſeſſion, as alſo it ſhall be accounted her Folly, that the would 
take ſuch a Husband which would not enter before the Deſcent. Co. 
Litt. 246. a. | 

8. If a Woman be within Age at the Time of her taking Husband, 
then the dying ſeiſed ſhall nor after the Deceaſe of her Husband take 
away her Entry, becauſe no Folly can be accounred in her; tor that 
ſhe was within Age when ſhe took Husbaad, and after her Coverture 
ſhe cannot enter without her Husband. Co. Litr. 246. b. 


9. He who was our of his Memory at the Time of ſuch Deſcent, if 


he will enter after ſuch a Deſcent, if an Action upon this be ſued 
againſt him, he hath nothing to plead for himſelf, or to help him, but 
to ſay that he was not of Sound Memory at the Time of ſuch Deſcent 
&c. And he ſhall not be received to ſay this, for that no Man of 
full Age ſhall be reccived in any Plea by the Law to diſable his own 


Perſon ; but the Heir may well diſable thePerſon of his Anceſtor tor his o] n 


Advantage in fuch Caſe; for that no Laches may be adjudged by the 
Law in him, which hath no Diſcretion in ſuch Caſe. Litt. S. 405. 
| | 10, It 


Es ſ 
«EDS 
oor nds Gt 


. * . ; 2 * 
Y a - 2 7. — 
RE gs, Wn 
1 2 By 2 2 = 
VE XSL pony” 
1 one 8 
6 1 2 „ 


Wa 


SE wa * 


Web. 


=. FR 
md FT 
7 


4 ls "x a5 * o . 
We FI 3 q * = J 4 Sow 
Er S 
* = 4 ©; wt - 
rn 3 * 7 
r * 
Fran £3 oF * 


* * 
> 
on I 
ha \ 


a... 


AY; 
ET. 
1 


. 
* 
o 


ud. % 4 — — „ 1 4 
— — — — | RY 


007” TORE Fad. eng 12 
Deſcent. 3 
10. If a Man becomes Nen Compos Mentis by Accident, as by Grief, 
Sickneſs &c. and he be diſſeiſed and ſuflers a Deſcent, albeir, he reco- 
vers his Memory and Underitanding again, yet he thall never avoid 
the Deſcent and ſo it is a Fortiori ot one that has Lucida Intervalla. 
Co. Litt. 247. a. | 

11. If one out of the Realm be diſſeiſed and a Deſcent caſt, yet his En- 
try is not barred, whether he were in the King's Service or not; 
But if he were diſſeiſed before he went beyond Sea, his Entry is taken 
away by the Deſcent, Hawk. Co. Litt, 343. 

12. If a Man impriſoned be diſſeiſed, and a Deſcent caft while he is Litt S. 436: 
in Priſon, yet may he enter; for by Intendment of Law one in Pri- and Co. Lit, 
ſon is kept io cloſe, that he has no Intelligence of Things done 259. 4. 
abioad, Vt if he were at large when diſſeiſed, a Deſcent during his Im- 
priſonmeut binds him. Hawk. Co. Litt. 341, 342. | 

13. It an Infant Diſſciſor aliens in Fee, and the Alienee dies ſeiſed, and And if the 
the Lands deſcend to his Heir being an Infant, his Entry is rolled ; Defcent be 
but it the Infant Grantor enters upon the Heir of the Alience, as he well = — 
may, the Deſcent being during his Nonage, then the Difſſeiſee may the Dit? 
well enter upon the Diffeiſor. Litt. S. 407. 408. ſeiſor (In- 


: 3 | fant) the 
Infant may well enter, either within Age, or after his full Age. Co. Litt, 248. a. 
| | 
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14. As to Infants, Feme Coverts, Perſons Non Compos, the Deſcent 
to rhe Heir of the Difſeifor doth not take away their Entry, becauſe 
the Intants &c. had a Right of Poſſaſion, and the Act of Law cannot 
take away that Right, ſince mo Laches can be imputed to them; and 
ſince their Negligence 1s not culpable, it were unjuſt ro make Mar- 

| ker of their Titles; and therefore the Lord, when he takes a Relief, 
is not ſuppoſed to transſer any Jus Poſſeſſionis to the Heir of the Diſ- 
ſeiſor, ſince the Feud is not ſuppoſed, by Negligence and Want of a 
Tenant, to fall into his Hands, and from thence to be relieved to the 
Heir of the Diſſeiſor, who has Title thereunto, ſince if that were 
Doctrine, a Negligence were ſuppoſed in theſe uncapable Perſons, 
which the Law doch not allow, Gilb. Treat. of Ten. 28, 29. 

15. But the Von Compos, in this Caſe, cannot allege the Diſability in 
himſelf, becauſe he cannot be ſuppoſed conſcious of it; nor is he allowed 
ever at any Time to allege it; tor when he 1s once Non Compos, there 
is no certain Time when he can be er to recover that Diſabili- 
ty, unleſs where he is legally committed, and then the Acts during the 
Lunacy will be ſer aſide and diſcharged, and afterwards the COmmiſſion 
ſuperſeded; ſor in no other Way can the Non Compos be legally re- 
ſtored to his Right, and to his Capacity of acting. Gilb, Treat. of 
Ten. 29. 


wy . ” — 


(J. 8) What ſhall be faid a dying ſeiſed of the 


Fee or Frank-Tenement. 


1. J F an Infant be diſſeiſed, and the DIſſeiſor dies ſeiſed, and after 
the Infant comes to a full Age and the Heir of the Diſſeiſor dies 
before he enters; albeit he dies not ſeiſed of an actual Seiſin, but of a 
Seinn in Law, yet that Dying ſeiſed ſhall take away the Entry of the 
Difſeifee, and yet in Pleading, the Second Heir thall make himſelf 
Heir to the Dilleiſor, and that Land ſhall not be recovered in Value 
for the Warranty made of other Lands by rhe Firſt Heir. Bus 
8 though 
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though the firſt Heir had but a Seiſin in Law, yet he is within the 
Words of Littleton, for he was ſeiſed, and died ſeiſed in his Demeſne, 
as or Fee. Co. Litt. 239. a. b. 

2. If a Diſſeiſor makes a Gift in Tail, and the Donee diſcontinues in 
Fee, and diſſeiſes rhe Diſcontinuee and dies ſeiſed, the Diſcent thall 
not take away the Entry of the Difſeiſee; for the Deſcent of the Fee 
Simple is vaniſhed and gone by the Remitter, and albeit rhe Iſſue be 
in by Force of the Eſtate Tail, yer the Donee died not ſeiſed of that 
Eſtate, and of Neceſſity there mutt be a dying ſeiſed. Co. Litt. 
238, a. b. | | 
This in the 1 No dying ſeiſed (where the Tenements comes to another by Succeſſion ) 
Common * ſhall take away the Entry of any Perſon &c. as of Prelates, Abbots, 
THY wo Priors, Deans, or of the Parſon of a Church or ot other Bodies Poli- 
Ns Bl: tick &c. albeit there were 20 Dyings ſeiſed, and 20 Succeſſors, this 
:ick or Corpo- ſhall not put any Man from his Entry. Litt. S. 413. 


rates which , 
have Succeſſion perpetual, and not to Natural Men, as to a Biſhop and his Succeſſors, or to an Abbot, 
Dean, Archdeacon, Prebendary, Parſon &c. and their Succeſſors, and not to J. S. or any other Na- 
tural Body and his Succeſſors, but to him and his Heirs. Co. Litt. 2 50. a. 


* _—_ 


(N. 9) Entry tolled by Deſcent. 
Revived in what Caſes it may be. 


Tf there be x, 
Grandfather, 
Father and 


Randfather, Father and Son, the Son diſſeiſed F. H. and infeffed 
the Grandfather, who died ſeiſed ; the Father entred as Heir to 


Son, and the the Grandtather, and leaſed to the Son for Term of another's Life; the 


Son diſſeiſes Diſſeiſce entred, the Son brought Aſſiſe and recovered ; tor the Sou had 
one, and in- not the Fee Simple of Which he was Ditleifor, but is now a Purchaſor of 


feoffs the . | . I 
Grandfscber, the Frank-Tenement tor Life, and the Deſcent remains not purged ; 


who dies ſeit. contrary if the Son was Heir to the Deſcent, Br. Entre congeable, pl. 
ed, and the 127. Cites 13 E. 3. Firzh. Title 6. 

Land de- 27 

ſcends to the Father, now is the Entry of the Diſſeiſee taken away; but if the Father dies ſeiſed, 


and the Land deſcended to the Son, now is the Entry of the Diſſeiſee revived, and he may enter 


upon the Son, who ſhall take no Advantage of the D=ſcent, becauſe he did the Wrong unto the Diſ- 
ſeitee. But in the Caſe aboveſaid, ſome have ſaid, that where after ſuch Deſcent to the Father he 
made a Leaſe to the Son for Term of another Man's Life, upon whom the Difſeiſez entred, the Son 
brought an Aſſiſe and recovered, and the Reaſon that has been yeilded is, for thit the Son had not 
rhe Pee Simple which he gained by Difſeifin, but is a Purchaſor of the Frechold only from the Fa- 
ther, and the Deſcent remains not purged. Contrary it were, as it is there ſaid, if the Son were 
Heir to the Deicent. But the Book cited there in Fitz. tit. Plac. 6. does not warrant that Caſe; and 
I hold the Law to the contrary, viz. that the Diſſeiſee in that Caſe ſhall enter upon the Diſleiſor, as 
well as if the Father had conveyed the whole Fee Simple to the Son, for in that alſo the Deſcent to 
the Father is not purged. If a Diſſeiſor make a Leaſe to aa Infant for Life, and he is diſſeiſed, and a 
Deſcent caſt, the Infant enters, the Entry of the Diſlziſce is lawtul upon him. Co. Litt. 238. b. 


2. If Land deſcends to a Mug hter within Age, and after ſbe is diſſeiſed, 
and the Diſſeiſor dies ſeiſed, and his Heir enters, and after a So is born, 
he ſhall not avoid the Deſcent; for he does not claim as Heir to his 
Siſter, nor was he in eſſe at the Time of the Deſcent. Br. Diſcent, pl. 
40. fays Quære the Reading of W horwood. 8 

3. It Tenant for Years holds over his Term, he is Tenant at Suf- 
ferance, and his Deſcent ſhall not take away Entry; But it Tenant for 
Term of another*s Life holds over his Term, he is an Intruder, and his 
Deſcent ſhall rake away Entry. Quod ſuit conceſſum; per Dyer. Ow. 
35. Mich. 13 &.14 Eliz, | | 


4. A. 


. 
o 
* 
x : 
v/ 
J a7 
— 
* 
9 
. 4 
'Y 
WY 
1 
5 
4 
2 A 
* 
"8 
N * 
+ 
1 
” * 
, 
es * 
- 
. 
W 
IF 
p 
. £ 
, 
« 
N 
4 
IG 
2 — 
7 * 
cn 
'F 
* 
q 
2 
BY 
. 
A » 
f 
* 
I 
j 
17 
. 
1 
14 
. 
va 
2 
bo 
; * 
. 
— 
. 
s 
59 
8 
1 * 
1 
8 
. 
4 
* 
a> © 
. 
by 4 
- "4 
0A 
Wn 
* 
9 55 
2 
4s 
* 
* 
* 
i 
— 92 
* 
1 * 
5 & 
i, 
oo hit 
"of 
7 Fil 
be” 
I 
K 
. L 
n 
5 
7 
FF 
* 
x 
"4 
"4 - 
2 
A 2 
* 
65 
> 
2 
3 
© 
2 
* 
* 
1 
3233 
51 
N 
P 
* 
** * 
. * 
of 
— . 
4 6 — 
4 
» 
Ss 
3 
5 . 
* 
8 
© af 
© p18 
* 
ay - 
* 
Ia 
- * 
-£ 
-. 
2 
* me 
8 
4 
. 
* 
1 
3 
2 
* 
* 
S * 
0 
75 * 
4 
. 4 
2 
Ay 4 
28 
Ev 5 
5 * * 
© x 
& * 
. 
25 7 
2 
4 
5 
v 
PL 
n 
A 
* 
\ 
I 
3 \. * 
Xo 
„ 
#45 
* 
f 
0 
8 
2 


to " — _ — „* a I 
nn FEY 8 4 


Deſcent. 7 


8 A. deviſed Lands to B. A. Stranver enters aud dies ſeiſed betore any Ow 96. 


— et. 
—_—_— A 


n 
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Entry by Deviſee, nov is the Deviſee without Remedy. Arg. 2 Le. OE 2 5 
147. pl. 182. Trin. 30 Eliz. 8 
Hill. 45 


Eliz. B. R. the 8. P. ſeems admitted. 


5. An Entry being taken away by Deſcent is revived, by the Endow- The Law 
ment of the Wiſe ot the Diſſeiſor, albeit the Tenant in Dower ſhall have does not caſt 
ir but for her Life; for that, though the Heir entred, yer when the Dower upon 
Wite is endowed, the than't be 1a by the Heir, but immediately by her put ſhe takes 
Husband being the Diſſeiſor, who is in for her Lite by a Title Para- it by her 
mount the dying ſeiſed and Deſcent, and therefore in Judgment of Law own Act; 


the Deſcent was to the Freehold, and the Poſſeſſion which the Heir N 


had is taken away by the Endowment, becauſe the Law adjudges no dowed, 


mean Deſcent between the Husband and the Wife. Co. Litt. 240. b. ſhe is in 
42,6 | from the 
oy : Death of 
her Husband ; therefore ſhe has only the naked Poſſeſſion her Husband had, not any Jus Poſleſſi- 
onis at all; fince it was not of abſolute _ ſhe ſhould claim her Dower; but it is of ab- 
joluie Neceſſity that the Law does caſt the Freehold upon the Heir. Now by the Endowment the 
Poſſe ion is avoided that the Law caſt upon the Heir, becauſe ſhe, as is ſaid, is in from her Hus- 
band, and by Conſequence there is ro Right of Pofleſſion as ro this Third Part acquired to the 
Heir at Law, fince the Law doth not place him in ſuch Third Part after the Death of the Father; 
and thougn the Reverſion belongs to him after the Death of the Mother, yet that is only the 
Reverſion of that which the Mother poſſeſſed, which was a naked Poſſeſſion; and ſo he has 
herein no Right of Poſſeſſion at all. Gilb. Treat. of Ten. 23, 24. 


6. If a Diſſeiſor makes a Feoffment on Condition, Feoffee dies, and Feoffor Litt. S 409. 


| „ . —IfaDiflet- 
enters for a Breach, the Diſſeiſee may enter upon him. Hawk. Co. Pot * wa 


Litt. 333. only a Right 

of Poſſeſſion 
makes a Feeoftment in Fee on Condition, and the Feoffee dies ſeiſed, this gains a Right of Poſ- 
ſeflion to the Heir of the Feottee; But if the Condition be broken, and the Feotfor enters, he de- 
ſtroys the Eſtate, and the Right of Poſſeſſion annexed to it; and he being only a Diffeiſor is in his 
od Eltate, whicn is a naked Poſſeſſion without any Right at all. Gilb. Treat. of Ten. 50, —— 
Co. Litt. 238. a. 8. P. 


J. If Leſſee for Years is ouſted, and be in Rever/ion diſſeiſed, and Diſ- It Termor 
ſeiſor dies ſeiſed, though the Leſſor cannot enter, yet may Leſſee enter, enters before 
tor by it he defeats not the Freehold that deſcended to the Heir, but only = Deſcent, 

; n a X | e reveſts 
claims to have the Land for the Term, which is no Expulſion ot the Free- the Free. 
hold. Litt. Sect. 411. hold in the 

| Diſſeiſee, 

who has the Right of Poſſeſſion; but if he enters after the Deſcent then he can only hold in the 
Name of the Freeholder who has the preient Right of Poſſeſſion, which is the Heir of the Diſſei- 
for. Gilb. Treat. ot Ten. 31. 
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8. It a Diſſeiſor makes a Gift in Tail, and the Donee hath Iſſue and 

dies ſeiſed, now is the Entry of the Diſſeiſee taken away; But if the 

Ine dies without Tſſue, ſo as the Eſtate Tail which deſcended is ſpent, 

the Entry of the Diſſeiſee is revived, and he may enter npon him in the 

Reverſion or Remainder. Co. Litt 238. b. | 

9. If after the dying ſeiſed of the Diſſeiſor, the Diſſeiſee abates, againſt 

whom the Wife of the Diſſeiſor recovers by Confeſſion in a Writ of Duwer ; 

in that Caſe, though the Deſcent be avoided, as Littleron here ſays, 

yet the Diſſeiſee ſhall not enter upon the Tenant in Dower, becauſe the 

Recovery was againſt himſelf; but if he had aſſigned Dower to her in 

Pais, ſome ſay he ſhould enter upon her. Co. Litt. 241. a. | LES, 

10. It I be diſciſed by an Infant within Age, who aliens to another in Here it ap- 

Fee, and the Alience dies ſeiſed, and the Lands deſcend to his Her, being 3 
5 ___— f A 4 y 

an Infant within Age, my Entry is taken away &c. But if the Infant oe To. 

Within fant is law- 


P 38 < 04 


8 Deſcent. | 


7 ** „ oe or w—_ 


ah EIS 


ful and gives within Age enters upon the Heir which is in by Deſcent, as he well may, 
2 for that the ſame Deſcent was during his Nonage, then I may well enter 
8 pon the Diſſeiſor, becauſe by his Entry he has defeated and taken 


ſeiſce to en- h ; 
ter alſo away the Deſcent, Litt. S. 407, 408. 


becauſe the 8 | 
Deſcent, which was the Impediment is avoided. Ard it is to be obſerved, that if the Deſcent be 
caſt, the Infant beiog within Age, he may enter at any Time, either within Age, or at his full Age, 
Co. Litr. 248 a. 


It an Infant diſſeiſes, this only gives him a naked Poſſeſſion ; for he has no Privilege to do 


Wrong; and if he aliens in Fee, his Alicnation is voidable. If the Altevee dies ſeiſed, he may 
enter; for though the Deſeent gives a Right of Poſſeſſion againſt the Dilleivee, yet it gains no 
Right from the Infant. If then the Infant recovers, he is a Diſſeiſor as he was before, and being 
only in his former Eſtaic he has no Right of Poſſeſſion againſt the Diſſeiſee. Gilb. Treat. of Ten. 


295 30. 


(N. 10) Prevented ; How. 


Be Entre 1. TN ABN. leas'd to P. for Term of Life. P. aliend to G. in Fee. 

Congeable M. eairel ſor the Alienation, and G. re-enter'd and oufted him, and 

pl. 58. cites V. ciaimd and always was debating, fo that G. had no peaceable Poſ- 

§. C. ſe ion, and G. of fach Heiſin died ſeiſed, and his Heir enter'd, and M 
dic, and the Heir of N. enter d upon the Heir of G. and the Entry ad- 
judg'd lawtul by reaſon of the Claim and non-peaceable Poſſeſſion of 
G. Br. Continual Claim, pl. 8. cites 25 Aſſ. 12. 

2. By continual Claim duly made, he who makes the Claim may enter 
upon a Deſcent, Br. Enter Congeable, pl. 22. cites 9 H. 4 5. 

3. In Aſſiſe it was admitted that it a Baſtard enters, and the Mulier 
makes continual Claim, and the Baſtard dirs ſeiſed, and his Heir enters, 
the er may enter, Quod Nota. Br. Continual Claim, pl. 3. cites 
1 4. 9. 10. | | 

Br. Treſpaſs Ic was agreed that continual Claim ſtall avoid Warranty collateral 
my E deſcended. Br. Continual Claim, pl. 4. cites 14 H. 4 13. 

+ % + 13. '$. Tenant in Tail of Land deviſable diſcontinued in Fee, and re-took in 
8 38 Fee, and deviſed in Fee, and died, the Iſſue in Tail is not remitted; 
©. Bits. for nothing can deſcend to him by reaſon of the Deviſe, unleſs the 
Biſhop v. N Deviſee waives it. Br. Deviſe, pl. 49. cites 4 M. 1. 

Biſhop S. P. 

held — by Welch, Weſten, and Dyer; and affirmed afterwards at Dinner by Saunders 
Ch. B. Brown and Whiddon And yet there is a Dying ſeiſed in the Father of a Fee Simple, 
but the Deviſe cut off the Deſcent. The Freehold Iuteteſt in Law is in the Devitee be fore 
Entry, and nothiug deſcends to the Heir. Co. Litt. 111. a. | 


(N. 11) Immediate Diſcent. What is. 


1. | fp Aſſiſs againſt Tenant by the Curteſy, and the Heir, the en- 
I ant by Curteſy ſurrenared pending the Writ, and died pending the 
rit, and yet the Writ awarded good ; for the Heir came to the Poſ- 


ſeſſion by his own Ad, and then the Writ is once made good, notwith- 
{ſtanding that the Heir by the Surrender be i» by Deſccat ; tor the Fee 


Which is deſcended merges the Frank-tenement ; And per Rolf, If the 
Heir 
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Deſcent. — © 9 


H-.irbe impleaded by Writ of Entry aftcr the Surrender, he ſhall be 
luppoſed in by his Mother, and not by che Tenant by the Curteſy. Br. 
D1itcenr, pl. 17. cites 1 H. 6. 1. 

2. Where my Father recovers in Mortdauceſtor, and I ſue Execution 
and enter, I am in hy the Grandfather and not by my Father, tor he 
never had Poſſeiſien. Per Fineux, and non negatur. Br. Diſcent, pl. 
87. eite ii $1.7. - 12, : | 

3. Feoitinent by A. to the Ufe of the Eldeſt Son, and Wife in Tail, And 348; 
for Fointure of the Wife of Lands in B. the Father dies, the Reverſion pl. 322. 
of B with Lands in C. deſcend to (the Baron) who 7eviſet by Will * 2&0 
: 4p : <5; 1 | 0 GC 
in Writing the Lands in C. to the Wife for Lite for her Jointure, in ſays that 
Recompence of Dower and Foiature, and if the Wife claim other Dower or the greater 
ointure, the Deviſc tu the Wife to be void. Baron dies, Wite waved bart of the 
the ſointure in B. en Pais, and good. Adjudg'd, that the Waver of unde | 

2 a f | 7 at 
rhe Foinrure made immediate Deſcent by Relation to the Heir. Mo. it is no im- 


254. pl. 401. Mich. 29 & 30 Eliz. in Cam. Scacc. Butler v. Baker. 8 

e Deſcent 
by the Refuſal of the Feme ; and 354 fays that Wray Ch. J. and Manwood in their Life. timä 
(but no dead) were of the fame Opinion, Mich. 29 & 30 Eliz. 


4 * a y 1 — _ , 
" wars 0 * ern E 


* 


4. Where the Widow had her Frank-Bank of an Eſtate of Copy- 
hold in Borough-Eugliſb, and there were ſeveral Sons by ſeveral Ven- 
ters, and all but the Eldeſt died in Life of the Widow, upon her Death 
he takes as Heir to his Father. Holt's Rep. 165, 166. Trin. & Hill. 
5 Ann. B, R. Brown v. Dyer. 


* 


(J. 12) One or ſeveral. What ſhall by ſaid one 


only, or ſeveral Degrees of Deſcent. 


1. IN Aſſiſe it was granted, that if Diſſeiſor leaſes for Life the Re- 
mainder over, and the Tenant for Life dies, he in Remainder en- 
ters, there the Eſtate for Lite, and the Remainder make only one De- 
ree, and not the Remainder a Degree by itſelf, for the Eſtate for 
Life, and the Remainder, are one and the fame Eſtate in Law. Br. 
Enter en le per, pl. 9. cites 50 E. 3. 21. 25 e 
2. If Diſſeiſer makes Feoff ment, and his Feoffee makes Feoffment over, 
and ſo on, ſo that the Writ is come out of the Degrees, and after it 
comes again to the Poſſeſſion of the Heir of the Diſſeifor, yet Writ of 
Entry in the Per does not lie, as he had it by Deſcent ; But contra if it 
had come to the Diſſeiſor himſelf, for this ſhall be adjudg'd in the firſt 
Degree. Br. Enter en le per, pl. 1. cites 3 H. 6. 38. Per Coteſmore 
and Cur. | | 
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+. | Deſcent. 


(N. 13) Deveſted. 


. More near Heir will deveſt a Deſcent of them that were once 
an Unele in by Deſcent, by a remote Degree. As A. died, having a 
takes by Daughter, his Wife privement enſſent of a Son, now this Daughter 18 
8 Heir, and in by Deſcent, but when the Son is born, he now ſhall be 
9 by Heir, and the other Deſcent avoided. Arg. Noy. 170, in the Caſes 
Deſcent of the King v. Boraſton and Adams. 


and after - | 
wards a Poſthumous Son of the Eider Brother is born, who is as well Heir as Male, the Son ſhall 


have the Land as the neareſt and eldeſt Heir Male. Reſolved, D. 373 ». 374. a. pl 15. Mich, 
22 & 23 Eliz in the Exchequer Chamber. | 


(N. 14) Writ and Count. In what Caſes it muſt be 
ſhewn from whom the Deſcent is, or to whom the 
Demandant 1s Heir. 


3 Omiſ- 1. IN Formedon in Deſcender, if Omiſſon be made of any Son or Bro- 
9 5 ther elder in the Deſcent who ſurvived Pts Father, the Writ mall 
and ſee tit, abate, notwithftanding that he did t hold Hate; For he had Right 
Formedon though he was not ſeiſed. Thel. Dig. 168. Lib. 11. cap. 55. St. 
(H) pl 19. cites Mich. 4 E. 2. Formedon 48. Bur ſays, the Contrary is adjudg'd, 
* Mich. 11 E. 2. Formedon 56, where the Writ was awarded good, 
where no mention was made of the Eldeſt Son, who had ſurvived his 
Father ; For it is in the Election of the Demandant ro name him or 

not. Per Herle. 8 E. 3. 39. See 11 H. 4. 72. Agreeing. 

2. In Formedon the Writ was, That after the Death of the Donee it 
ought to deſcend to the Demandant, as Coſin and Heir, and by the Count 
he hw How Co/in, and held good. Thel. Dig 108. Lib. 10. cap. 
17. S. 11. cites Paſch. 5 E. 2. Formedon 51. Bur fays, See 11 H. 
6. 26. contra. | 3 

3. In Non compos mentis Omiſſion in the Deſcent of an Elder Brother, 
who ſurvived the Father, is not material, if he was zot ſeiſed, or had 
releas d, or committed Felony, or ſuch like & c. Thel. Dig. 169. 
Lib. 11. cap. 506. S. 16. cites Mich. 12 E. 2. Entre 70. 

4. In Formedon by two Siflers, the Writ was, that aſter the Death of 
the Donee, and Fo. his Son, prafatis petentibus filiabus le Donee deſcendere 
debet &c. and adjudg'd an ill Wrir, becauſe there is not any Privity in 
ihe Writ, between Fo and the Demandants, Thel. Dig 108. Lib. 10. 
cap. 17. S. 12. cites Mich. 2 E. 3. 45..- 

5. In Formedon in Reverter he ou, ht to make Deſcent from none but thoſe 
who Held Eſtate. Thel. Dig. 169. Lib. 11. cap. 50. S. 17. cites 3 
E. 3. Formedon 43. | 

6. The Gift was to Fo. and I. his Feme, and to the Heirs which 
Fo. ſhould beget of the Body of I. and the Writ was, That Poſt mortem 
Fo. and I/. prefat” petenti filio & Hæredi predig* Fo. and If. deſcendere 

| debet & c. and held good, that he is made Heir to both. Thel. Dig. 
| | 108. Lib. 10. cap. 17. S. 13. cites Hill. 3 E. 3. 68. 94. 


7. And 


88 a a» —_—— 2 a — — 


Deſcent. 


7. And a Writ brought upon ſuch a Gift, making the Demandant Sonu 
and Heir to the Father only, was abated, Thel. Dig. 108. Lib. 10. 
cap. 17. S. 13, Cites Trin. 4 E.. 3. 157. | 

8. Where Eand is given to one Fo. with Alice his Feme in Frank- 
marriage, the Iſſue in Formedon ſhall make himſelf Sou and Mir to his 
Father and to his Mother, notwithitanding that the Words of the Gift 
are not to the Feme. Thel. Dig. 108. Lid. 10. cap. 17. S. 14, cites 
Hill. 4 E. 3. 118, and 10 E. 3. 537. 

9. In Formedon upon Inſimul tenuit of the Apiety of a Manor, which 
was given ſimul cum alia medietate, in making the Deſcent by the Count 
it is not good to ſay, That from the Donee the Right deſcended to one 
Siſter of the one Moiety, and to the other Siſter of the other Moiety, but 
he ought to make the Deſcent in Common to both of the entire, or 
of the _ 2 of the entire. Thel. Dig. 168. Lib. 11. cap. 50. S. 4. cites 
Mich. 5 E. 3. 241. | | | 
10. In Coſnage of a Manor, if Nontenure of Parcel be pleaded to the 
Writ, it ſuffices for the Demandant ro maintain that he was Tenant as 
aniply as the Manor was in the Seifin of his Coin, or as fully as the 
Demandant demands it. Thel. Dig. 226. Lib. 16. cap. 7. S. 16. cites 5 
E. 3. 225. 

: I. Where Land is given to Jo. and Alice his Feme, and to the Heirs 

of their two Bodies iſſuing, who have Iſſue, and Fo. dies, and Alice ſur- 
wives and dies, the Iſſue within Age, in Writ of Ward he ought to 
make the Iſſue Heir to Alice, becauſe the died Tenant after To. Thel. 
Dig. 169. Lib. 11. cap. 5 1. S. 2. cites Mich. ) E. 3. 349. and ſays fee 41 
E. 3. 15. agreeing: 
12. The Writ of Formedon was of a Gift made to R. in Tail, gue 
pot Mortem prædicti R. & Galfr Filii pred R. Fohanni Filio & Heæredi 
prem Galtridi deſcendere debent &c. and the Writ was abated ; becauſe 
none was made Heir to R. the Donee. Thel. Dig. 108. Lib. to. cap. 
17. S. 1. cites Mich. 10 E. 3. 530. 11 H. 6. 25. 

13. In Formedon in Reverter, where one Vill was Donor, the De- 
mandant counted inaſmuch as the Donce died without Heir, that the Right 
reverted to WilP and from Will” inaſmuch as he died without Heir of his 
Body, the Right of the Reverſion reſorted to Amice, as to Aunt and Heir 
of Will. ſcil. Sifter of Eſtien, Father of William, and from Amiſe it 
deſcended &c. to Ro. as Son and Heir, and from Ro. to the Demandant. 
The Tenant pleaded, that Wil} had a Brother and Heir named Valentine 
who ſurvived him, of whom Omiſſion is made in Reſort; Judgment of 
the Count &c. Upon which it was held, that this Plea is to the Action, 


is no Plea but in Writ of Right; tor in all other Writs he need not 


Dig. 168. Lib. 11. cap. 50. S. 6. cites Trin. 10 E. 3. 520. . 

14. In Formedon of a Gift made to Fo. and Fane his Feme in Tail, 
and the Demandants were their Sons and Heirs in Gavelkind, the Te- 
nant ſaid, that their Mother's Name was Mariot, Fudgment of the Writ, 
and held a good Plea, but not after the View. Thel. Dig. 168. Lib. 
Is. Cap, 50. S. 5. cites Hill. 10 E 3. 490. 

15. In Formedon by the Younger Son of Land in Borough-Engliſh 
given in Tail, by the Writ he hall ſuppoſe the Deſcent to him as Son and 
Heir, as if he was Heir at the Common Law, and by his Count he ſhall 
make his Deſcent by the Cuſtom; and /o it ſhall be of Land in Gavelkind. 
Thel. Dig. $7. Lib. 9. cap. 7. S. 32. cites Hill. 11 E. 3. Formedon 3o. 
13 H. 4. Garranrt. 94. Trin. 11 H. 6. 54. 


nor was Coſin to the Demandant, and by the Deſcent in the Count it ap- 


and not to the Writ. And it was faid by Ald. that Omi/ion of Blood 


make Mention of thoſe who ſurvived, if they were nor ſeiſed. Thel. 


16. In Formedon in Reverter by the Writ it was ſuppoſed that the Do- 


| peared that the Donor was Greai-Great-Grandfather to the — | 
| | and 


—— — a 


7 
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Deſcent. 


and adjudged good; For when a Man patles Great-Grandtather Para- 
mount, there is no other Form than Coin, and not the Great-Grandfa- 
ther's Father. Thel. Dig 84. Lib. 9. cap. 5. S 28. cites Mich. 15 E. 3. 
Brief 322. and that ſo agrees Hill. 21 E. 3. 10. 

17. Where Land is given in Jail, the Remainder to two and to their 
Heirs, the Heir of the other ſhall have Formedon of the Whole as 
Heir to the Survivor, without ſuppoſing ty the Writ that his Anceſtor ſur- 
vived, Thel. Dig. 108. Lib. 10. cap. 17. S. 5. cites Trin. 18 E z. 28. 
8 H. 6. 25. | | 

18. In Scire Facias by one Fo. out of a Fine by which Land was render d 
to one B. his Grandtather in Tail, and made himſelf Heir to his Grand- 
father and Son to his Father, and not Heir to his Father, and adjudged 
good. And he had zet ſuppoſed the Death of his Father, and yet good. 
Thel. Dig. 108. Lib. 10. cap. 17- S. 2. cites Mich. 23 E. 3. 22. 

19. In Formedon ia Deſcender the Heniandaut made himſelf Heir to his 
Grandfather, aud it was pieaded that the Father of the Demandant was 


ſeiſed after the Deaih of the Grans/ather &c. to which it was replied, 


that the Seiſin of the Father was jointly with his Feme, and this in the 
Life of his Grandſather, which Eft ate he continued till he died, and that 
the Feme is yet alive &c, upon which the Writ was awarded good. 
Thel. Dig. 169. Lib. 11. cap. 51. S. 5. cites Trin. 27 E. 3. 81. 

20. In Formedon the Dem mdant onght always to be made Heir to the 
Donee, or Heir 0 im who is made Heir to the Donee before in the Writ. 
Thel. Dig. 109. Lib. 10. cap. 17. S. 3. cites Hill. 29 E. 3. 3. 39 E. 3. 
13. 11 H. 4. 72. and 11 H. 6. 25. and 8 H. 6. Formedon 4 Reg. 238. 


21. Omiſſion in the Deſcent of one who was born out of the Liegeance of 


England ſhall not abate the Writ. Thel. Dig. 169. Lib. 11. cap. 50. S. 
15. cites Paſch. 31 E. 3. Coſinage 5. ES 
22. In Ward by reaſon of the Nonage of Jo Son and Heir of Rich. 


the Defendant /ard, that Fo. had an Elder Brother who was ſeiſed after 
the Death of the Father, ſo ought Jo. to be made Heir to his Brother &c. 


by which the Writ abated. Thel. Dig. 170. Lib. 11. cap. 51. S. 13. 
cites Paſch. 32 E. 3. Gard. 34. 

23. In Mrit of Right he ought to make mention of all &c. as it is ſaid. 
Thel. Dig. 168. Lib. 11. cap. 50. 8. 6. cites 35 E. 3. Droit 30 47. 
24. The Grandfather, Tenant in Tail, enfeoffed his don, being within 
Age, and his Feme, and to the Heirs of the Feme, aud died, and after 
the Son dicd, and the Iſſue of the Son brought Formedon againſt the Feme, 
making himſelf Heir to his Grandfather, and the Tenant paſſèd the Writ 
notwithſtanding that it ſeemed that the Seiſin of his Father, after the 
Death of his Grandfather, was his better Right, and ſo the Demandant 
ought to be made Heir to his Grandfather, Quære. Thel. Dig. 169: 
Lib. 11. cap. 5 1. S. 6. cites Mich. 38 E. 3. 29. 

25. Land was given to one Ro. and Ka. his Feme, and to Fo. their Son, 
and to the Heirs of the Body of Fo. Remainder to the right Heirs of Ro. 
and Ka. and one N. Hon and Heir of Ro. brought Formedon, ſuppoſing the 


Death of Ro. and Ka. and of Fo. without Iſſue, and making himſelf Heir 
to Ro. only, without alledging that Ro. ſurvived Ka. and the Tenant paſſed 


over; Quære. Thel. Dig. 108. Lib. 10. cap. 17. S. 4. cites Mich. 
38. E. 3. 31. 18 E. 3. 28. and 24 E. 3. 28. | 

26. Scire Facias out of a Fine, by which Land was rendered to one Ka- 
therine and to her Heirs which Will. her Husband ſhould beget on her Body 
&c. and one who demanded Execution made himſelf Heir to William 
and Katherine, by which the Writ was abated ; tor he og to make 


himſelf Heir to Katherine alone by the Manner &c. Thel. Dig. 198, Lib. 


10. cap. 1). S. J. cites Mich. 41 E. 3. 24. p 


27. In 
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Deſcent. 


2% In Writ of Cgſinage, it it appears by the Count and Deſcent that 
Writ of Beſaile lies in the Caſe, it all abate. Thel. Dig. 117. Lib, 
10. Cap 27. 8.4. eites 46 E. „„ Es EY 

28 la Raviſhment of Ward, ſuppoſing the Infant to be Heir to his 
Father, it was pleaded that after the Death of the Father, the Land de- 
ſeended to one Ro. eldeſt Sin of the Father, and ſo ought the Infant to be 
made Heir to his Brother &c. adjudged a good Plea. Thel. Dig. 170. 

Lib. 11. cap. 51. S. 10. cites Mich. 9 H. 4. 3. 

29. [S] In Raviſhment of Ward, ſuppoſing the Infant to be Heir to 
his Father, it was pleaded to the Writ that his Grandfather ſurvived his 
Father, and ſo he ſhould be made Heir to his Grandfather &c. and ad- 
jadged a 0 Plea. Thel. Dig. 17/0. Lib. 11. cap. 51. S. 11. citss Hill. 
14 H. 4. 16. | IS. 

” o. Where Thomas Earl of Lancafter was attainted, which Attain- 
der at the Suit of Henry his Brother was reverſed by Parliament in the 
Trme of E. z. out of which King H. 4. ſued Scire Fatias for the Manor of 
which the ſaid Thomas was ſeiſed &c. and by theW rit hemade himſelf Heir 
to Thomas and not to Henry who was Party. to the Reverſal, and yet ad- 
judged a good Writ. Thel. Dig: 108. Lib. 10. cap. 17. S. 8. cites Hill. 
to H. % =. | | 5 | 

31. Writ of Cofinage of the Sei/zn of the Uncle ſhall abate. Thel. 
Dig. 117. Lib. 10. cap. 27. S. 4. cites Paſch. 2 H. 5. Coſinage. 1. 


* 


32. And where the Land is render'd to the Baron and Feme in Tail, he 


ought ro make himſelf Heir to both. Thel. Dig. 108. Lib. 16. cap. 17. 
S. 3. cites 8 H. 6. 47. 5 . 
33. The Baron and Feme recovered in Ceſſavit, and the Heir of the Feme 


ſued Scire Facias, and made himſelf Son and Heir to the Feme only, and ad- 


judged good; tor the Recovery was in Right of the Feme. Thel. 
Dig. 108. Lib. 10. cap. 17. S. 10. cites Hill. 8 H. 6. 3757. 

34. If two Men, as Younger Brethren, will make their Tithe to Land 
in Gavelkind, they muſt ſay that the ſame Land is of the Tenure and Na- 
ture of Gavelkind, which Time out of Mind have been parted, and partable 
between Heirs Males. Calth. Reading, 44. 

35. The Reverſion in Fee is Part of the old Eftate, and if the Owner 
had the Land as Heir of the Mother, the ſame thall deſcend to the Heir 
on the Mother's Side; So if it was Borough-Englith or Gavelkind it 
thall deſcend accordingly. 3 W ms's Rep. 63. Trin. 1130. in Caſe of 
Cheſter v. Cheſter, | 


— . 


C. x5) Pleadings. 


1. IN Formedon: to ſay that the Demandant has an Elder Brother in full 
Life, is a Plea to the Action. Thel. Dig. 168. Lib. 11. cap. 50. 
S. 7. cites Mich. 18 E. 3. 34. "I 

2. In Aſſiſe, the Tenant pleaded a Dying ſeiſed of his Grandfather in 
Fee, and that his Father enter'd as Heir, and was ſeiſed in Fee and died 
ſeiſed, aud he enter'd as Heir, and awarded III; for #wo dyinigs /ciſed ſhall 
be double. Br. Double, pl. 86. cites 30 Aſſ. 6. 

3. It a Man has a Son and is Omlaw'd, and after purchuſes Charter 
F Pardon, and purchaſes Land and dies, his Son ſhal! inherit him, Per 
Cockain and Marten J. Br. Diſcent, pl. 8. cites 9 H. 5. 9. 

4. In Pleading of Deſcent the Words are, rhat the Tenements de- 


ended &c. ut filio & heredi vel ut Conſanguineo & Heredi &c. And in 
Juſtification ot Bailiff, he ſhall ſay OM he ut Balivus &c. and need not 


8. P. 


14 Deſcent. 


ſay that he is Bailiff, or Heir in Fact, Quod Nota; per Cur. Br, Plead- 
ings, pl. 132. cites 5 H. J. 2. 
5. If a eme conveys to herſelf Title by Lineal Deſcent, as Heir of her 
Father, Tenant in Tail aſter the Death of her Elder Brother, ſhe ſhall 
not ſhew in her Writ that he is Eldeſt Son, or that his Brother died 
without Iſſue, or that if a Daughter be Heir, to ſay that her Father 
had no Son, or that her Brother died without Iſſue, or is appealed of 
Death by Brother and Heir, or ſuch like, to ſay that he had no Feme; 
tor thoſe are intended, till the Contrary be pleaded. Hut contra upon 
Collateral Title, as Formedon in Remainder or Reverter, or Writ of 
Eſcheat; for there the dying without Iſſue ſhall be ſhewn in the Writ, 
and the dying without Heir; But there is no Difference between Lineal 
3 Deſcent and Collateral Deſcent. Br. Faux Latin, pl. 110. cites J H. J. J. 
Br. Charters . 6, Plaintiff counted of a Box with Charters and Muniments, and made 
- . the Deſcent of the Land from A. to T. and from T. 70 F. and from F. to 
4 4 . 4 23, the Plaintiff, the Defendant ſaid, that A. had no ſuch Son as T. Father 
24. 27. and of F. and this is pregnant, viz. that A. had no ſuch Son as T. and that 
21 H. 6 1. P. was not Father of J. and therefore ill, by which he /aid that T. 
was not Father of F. and ill, becauſe he gave no Father to J. by which 
he ſaid that F. was the Son of P. and not the Son of . and the others 
e contra. Nota. Br. Pleadings, pl. 20. 
J. The Deſcent is traverſable in no Caſe but where both Parties claim 
by the ſame Perſon. Per Periam J. Cro. E. 278. in Caſe of Maſon v. 
Nevil. | 
8. Defendant pleaded that he was Heir a Parte Materna, but did not 
ſay he was Heir of the whole Blood, and for that Reaſon the Plea was 
Over-ruled. Per Jeffries C. Vern. R. 442. Hill. 1686. Addiſon v. 
H indmarſh. 


(O) Continual Claim. 
In what Cafes the Claim made by one ſhall ſerve for 


another. 


r. J there be Tenant for Life, the Remainder over, and Tenant 
* Fol. 630. A {or Life makes a Claim, and after the Diſſeiſor, or he that is 
8 ſeiſed Kc. dies ſeiſed (*) within the Year, and after the Leſſce dies 
3 betore Entry, pet he in Remainder ſhall have Advantage of this Claim, 
5 P. and DCCaule he himſelf could not have made a Claim, and the Deſcent 
ſays that {hall not bind the Leſlee, and therefore ſhall not bind the Remainder. 
ſo it is Lit. S. 416. | l 
of him 

in the Re- , 

verſion in Fee in like Caſe; for he is alſo Privy in Eſtate. 


Co Litt. 2. But it ſeems in this Caſe that if the Leſſee for Life makes a 
252.4. S. P. Claim, and dies, and after the Diſſeiſor dies ſeiſed within the Year, 
that this Oelcent ſhall bind the Remainder, becauſe he might have 
made a Claim after the Ocath of the Leſſee, and he ts not privy to 
the Claim of the Leſſee, not coming under him, and the Claim 
ought to be continued till the Death, which it is not here; ergo. 


Co. Litt. 3. Ik two Joint-Tenants are diſſeiſed, and one makes Claim, and 


252.2 8. P. after the Diſſeiſor dies ſeiſed within the Year, it ſeems that this ſhall 


accordingly 


10 Reſpect not take away the Entry of the other Joint-Tenant, but that this 
| In p 


of the Pri- 


| Deen. I% 
Claim by one (hail ſerve tor both, becauſe the Entry of one is the vi'y of their 
Entry of v8ch, and ocherways there wald ve a Szverance of rhe Ef 
Jointure, which cannot be by ſuch an Acc. | : 

4. Bur it tems in this Cale, chat it chat Jointenanr that made a 
Claim dies, and after the Diſſeiſor dies ſeiſed within the Year aſter the 
Claim made, that this Oelcent shall take away the Entry of the 
Survivor for the Whale, for that though the Ciatin of ane ſhould 
ſerve tor both during their Lives, by a Conſequence to avoid the 
Severance of the Jointure, pet this Milchier is not in this Cale; 
and the Survivor comes paramount the Claim, and ſo not privy to ir, 
aun lo the Claim 15 determined before the Oeath of the Difcitor, 
and as it ſeems the Claim ought to continue till the dying ſeiled. 

But guzre this, for it hath been argued for a Zoint. | 

5. I the Tenanr be diſſeiſed, and makes continual Claim, and dies 
without Heir, ànd aſter the Diſſeiſor dies ſeiſed within the Year, this 
ſhall bind the Lord by Eſchear, becauſe he comes paramount the 
Claim, and not in Privity thereof; and he might have made a 
Claiin ałter the Elcheat. 1 

6. Ik the Baron makes a continual Claim, and dies, and after the 
Diſteiſor dies ſeiſed within the Year alter the Claim, yet it ſeems the 
Wite ſhall be bound, becauſe ſhe is not privy to the Claim, nor 
„ it, and ſhe herſelk might have made a Claim, But 

UPTC 183. 
5 J. If the Father be diſſeiſed, and makes continual Claim, and dies, Rr. Conti 
and atter the Diſſeiſor dies ſeiſed within the Year after the Claim, pet nual Claim 
this ſhall not bind the Heir of the Father, becauſe he comes in under pl. 2: cites 
the Father, and in Privity ot Blood and Eſtate, and therefore he ball Sr 
have Advantage of the Claim of the Father without any new 5 a; b. 
Claim by himſelf 9 P. 4, 5. Curia. Lit.-S. 421. admitted the s: P. 
Claim ſhail ſerve tor him and his Heirs. Contra 15 E. 4. 23. 

8. Tf a Prior be diſieiſed, and makes continual Claim, and dies, Pin Con 
and after rhe Difſeiſor dies ſeifed within a Year after the Claim, in tinnal Claim 
the Time of the Succeſſor, this ſhall not bind him, becatiſe he comes pl 2. cites 
in 9 Sabre; * him that made the Claim, and under him. Contra 8. © 
22 D. 6. 37. b. | | 


(P) Coutinual Claim. 


Who may make it. Perſon intereſted; or a 
Servant. 
1. A Dying ſeiſed, and Deſcent within a Year and Day after Claim If the Dif- 


made, takes not away the Entry of him that claimed, though e * 
there be never fo many Diſſeiſins, Alienations or Deſcents within that 


: ; eo near and 8 
Time, and though it were not made till many Vears after the Diſſeiſin. Day before 
Hawk. Co. Litt. 338. | the Deſcent 


| | | caft, though 
there werv Twenty mean Diſſeiſins; yet the Entry is not taken away; for there can be no Jus | 
Poſſeſſionis in the Heir, if the Diſſeiſee has coutinued the Poſſeſhon by thoſe ſolemn Acts that rhe 
aw requires, and within the Time that the Law builds a Preſumption of a Dereliction, if the 
Difleiſee neglects his Entry. But if the Diſſeiſor at Common Law had kept Poſſeſſion Forty Years, 
and the Diffciſec had entered but halt a Year before his Death, yet in that Law, as Littleton 
remarks, the Heir had not gained the Right of Poſſeſſion, becauſe no Dereliction can be preſumed if 
the Diſſeiſee claims within the Time preſcribed by the Law. And if the Law cannot preſume that 
the Diſſeiſee has deſerted the Right of Poſſeſſion, it carnot be transferred ro the Heir of the 
Diſſe iſor ; nor ought the Lord in ſuch Caſes, to accept of his Services from ſuch Heirs. Nay Coke 


lays 


i 
. 


c IC I CONE TAO. 
15 Delcent. 


Fiys, thee the Feotfee of the Diſſciſor thar comes in by Title after a Year and a Day was expired, 
was wnciently held to have Right of Poſſeſſion, and to put the Diſſciſce to his Writ of Entry, 
becauſe they come in by Title; and for Quiet of Purchaſors this Non-claim for a Year and a 
Day ſhas deld a Dereliction. Gilb. Treat of Ten. 38. 


— - 


— 


If the 2. If a Man be diffeiſed, and the Diſſeiſor dies ſeiſed within the Near 
Dan 4 and Day next after the Diſſeiſin made, whereby the 'Tenements deſcend 
pr Tag to his Heir, in this Caſe the Entry of the Diſſeiſee is taken away; for 
Year and the Near and Day which ſhould aid the Diſſeiſee in ſuch Caſe, Hall not 
Day afrer be taken from the Time of Title of Entry accrued unto him, but only from 
3 1 158 the Time o the Claim made by him in Manner aforeſaid; and tor this 
* pr © Cauſe it ſhall be good for ſuch Diſſeiſee to make his Claim in as ſhort 
Entry by Time as he can after the Diſſeiſin &c. Litt. S. 426. 

theDiſſeiſee, 3. Bur this is now holpen by the Statute 32 H. 8. cap. 33. made 
this gives 4 ſince Littleton wrote; For if the Diſſeiſor dies ſeiſed within ſive Nears 
fen fro: after the Diſſeiſin, though there be no continual Claim made, it thall not 
7 eur, becauſe take away the Entry ot the Diſſeiſee. But after the five Years, there 


when the muſt be ſuch continual Claim as was at the Common Law. Co. Litt. 
Diſſeiſee 256 4, 

ields up the : | | 

oſſeſſion 1 555 ; z 
peaceably, the Preſumptive Right 1s in the Diſſeiſor. for it is to be preſumed that the Diſſeiſee would 
return again to his Pcſſeſſion, if he were not conſcious that his Adverſary had the Right ; wherefore 
there is no Time given after ſuch Diſſeiſin for the Diſſeiſee to aſſert his Right; for it is to be 
preſumed he would do it immediately, if he has the Right of Poſſeſſion in him, and the rather, 
for that Men have the quickeſt Senſe of Injuries immediately after they are committed. So that 
the giving up the Poſſeſſion tamely, and yielding to the Diſſeiſin, makes a ſtrong Preſumption for 
the Diſſeiſor's Right and by Conſequence the Law muſt take the Right of Poſſeſſion to be in the 
Heir of the Difſeiior, and the Lord is bound to accept him as "Tenant, and to relieve the Tene- 
ments iro his Hands. But if the Diſſeiſee had re-entered, then he hai aſſerted his own Right of 
Poſſeſſion by ſuch his Entry; for Affectio imponit Nomen Operi ; for the Law cannot ſnppoſe the 
Diſſeiſee to have reiinquiſhed his Right againſt his own expreſs Act to the contrary. And if the 
Diſſeiſce has not deſerted his Right, againſt his own expreſs Act to the coutrary. And if the 
Difleiſee has not deſertec his Right, the Lord onght to attend to the folemn Claim made by him, 
and not relieve the Tenements into the Hands of the Heir of the Diſſeiſor; and if he does it is. 
null and void, and cannot give him any Right. Gilb. Treat. of Ten 39, 40. 


4. If Tenant for Nears, Tenant by Statute Staple, Merchant or Elegit 
be ouſted, and he in the Reverſion diſſeiſed, the Leſſor, or he in the 
Rever/ion may enter, to the Intent to make his Claim, and yet his En- 
try as to take any Profits, is not lawtul during the Term, and in the 
ſame Manner the Leſſor, or he in the Reverſion in that Caſe may 
enter to avoid a Collateral Warranty, or the Leſſor in that Caſe may 
recover in an Aſſiſe, and ſo (as ſome have holden) the Leſſor may en- 
ter in Caſe of a Leaſe for Lite to avoid a Deſcent, or a Warranty. 
Co. Litt. 250. b. | | | 

5. If the Father makes a Claim, and the Diſſeiſor dies, and then the 
Father dies, his Heir may enter; becauſe the Deſcent was caſt in the 

Father's Time, and the Right of Entry, which the Father gained by 
his Claim, Hall deſcend to his Heir; Bur it the Father make continual 
Claim, and die, and the Son makes no continual Claim, and within the 
Year and Day after the Claim made by the Father the Diſſeiſor dies, 
this fhall roll the Entry of the Son; For that the Diſcent was caſt in 
his Time, and the Claim made by the Father ſhall not avail him that 
might have claimed himſelf, and of this Opinion was Litcleron in our 
Books, where he holds, that no continual Claim can avoid a Deſcent, 
unleſs it be made by him that has Title to enter, and in whoſe Life 
the dying ſeiſed was. Co. Litt. 250. b. ad finem. 

6. Continual Claim does not only extend to the firſt Diſſeiſor, in whoſe 
Poſſe/Jion it was made, but to any other Ditleiſor that dies ſeiſed within 
the Year and the Day after the continual Claim made, and whereas our 


Author 
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Author ſpeaks of a ſecond Difſeiſor &c. herein is ligewiſe implied, not 
only Avaters and Intruders, or any other Feaffee or Donee immediate or 
mediate, dying ſeiſed within the Year and Day of ſuch continual Claim 
made. Co. Litr. 255. b. 
7. Continual Claim made by 2 Servant for his Mafter is good, if he L. 
enters into a Part and claim &c. or it the Maſter ſay, that he dares not 
go to any Part of the Land, nor approach nearer than to D. and com- 
mands his Servant to go to D. and claim, and the Servant does fo, this is 
ſafficient, though the Servant had no Fear, for he doth as much as he 
was commanded to do, and all that his Maſter durſt, or ought by 
the Law to do. Hawk. Co. Litt. 340, 341. 

8. Bur if the Maſter be in Health, [and can, and dares go well to Litt. S. 445, 
Parcel of the Land to make his Claim} and commands his Servant to 
go to the Land and claim &c. In this Caſe a Claim made by the Servant 
as near as he dares is void, for he does not do all that is commanded, 
nor ſo much as the Maſter durit have done. Hawk, Co. Litt. 

41. 

5 But if the Maſter be Sick. or a Recluſe, ſo that by reaſon of his Litt. S. 434. 
Order he can't go, and he command his Servant to go and claim for 
him, and the Servant goes as near as he dares, by reaſon of Fear &c. this 
is ſufficient, though the Command were to go to the Land; and yet re- 
gularly, when a Servant does leſs than the Command, his Act is 
void; * tor where a Man is torc'd to make Uſe of his Servant, he is This is ; 
more favour'd than one who is able to do his own Bulineſs; and if the a Note © 
Servant do as much as 1t may be preſumed his Mafter would have done added by 
himſelf, it is ſufficient, for impotentia excuſat legem; when a Servant dhe Serje- 
exceeds his Maſters Command, it is void only ſo tar as he hath ex- 
ceeded. Hawk. Co. Litt. 341. | 

10. The Reaſon why this Time of a Near and a Day ſeems to be ſet by 
the feudal Law is, becauſe the Services appointed ſeem to be annuall 
compleated; and therefore that was the Time for the Vaſſal to claim 
from his Lord, and the ſame Time he had to claim from his Lord, 
he had to claim from any Diſſeiſor tor the Uniformity of the Law; 
and that the Lord might know who was the Perſon that he might take 
for his Tenant, and that the Lord might receive his feudal Fruits from 
the Heir, in Caſe the Diſſeiſor died. And if the Tenant loſt the whole 
Feud, in Caſe he did not claim within a Year and a Day, it is fit he 
ſhould loſe the Right of Poſſeſſion, in Caſe he neglects his Claim 
upon the Diſſeiſor in the ſame Space that the Heir may be in Peace, 
and that the Lord may receive him as a Tenant. For that was by the 
Ancients thought to be a violent Preſumption of Dereliction, both in the 
one Caſe and the other. But our Law, ſince it gives a Diſtreſs for all 
feudal Duties, doth not preſume the Feud derelit, in Caſe feudal 
Services are not paid, ſince the Lord has a Power to compel the Pay- 
ment; and therefore the Law does not induce any Forſeiture in that 
Caſe. But the Law gives the Right of Poſſeſſion to the Heir, in Caſe 
the Diſſeiſee does not claim within the Space mentioned, becauſe there 
the Preſumption remains of the Dereliction of the Diſſeiſee, ſince the 
Entry or Action is the only Way that he has to obtain Poſſeſſion. Gilb. 
Treat. of Ten. 36, 37. | 
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(Q) What ſufficient or amounts to a Claim to avoid 
a Deſcent. 


1. TIN Aſiſe N. leasd to P. for Term of Life, P. alien'd to G. in Fee, 
N. enter d for the Alienation, and G. re-entred and ouſted him, and 
N. claim'd and always was debating, ſo that G. had no peaceable Poſſeſ- 
ſion, and G. of ſuch Sei/jn died ſeiſed and his Heir enter d, and NM. died, 
and the Heir of NM. enter'd upon the Heir of E. and the Entry adjudg'd 
Lawful; by reaſon of the Claim and Non peaceable Poſeſſion of G. 

Br. Continual Claim, pl. 8. cites 25 Aſſ. 12. 
Br. Entry 2. It was found by Verdict in the County of Dorſet before Juſtices 
Cong. pl. 78. of Aſſiſe, that the Plaintiff, who had Title of Entry after the Death of his 
cies S. C. Anceſtor, abode in the Vill where the Tenants were, and by Parol claim'd 
- 1 the Tenements among his Neighbours, but for doubt of Death he durſt not 
170 1” approach the Tenements, and brought Aſiſe upon this Matter as above, 
: and it wes awarded that he thall recover, Quod Nota Bene; for this 
7 is an Entry in Law. Br. Continual Claim, pl. 9. cites 38 

1 | get | 

3. And See tit. Continual Claim in Littleton, that upon every ſuch 
Claim the Party ſhall have Action for the Occupation againſt the Occupier, 
which affirms that this is Entry and Seiſin. Ibid. 

4. In Aſſiſe the Tenant pleaded Bar by Grant of Rever/jon to his Father, 
and the Tenant for Life attorn'd and died, and his Father enter d and 
died, and he enter'd as Heir and gave Colour; the Plaintiff replied, that 
after the Grant ſuppoſed, his Father was ſeifed in Fee and died ſeiſcd, and 
he enter d as Heir and was ſeiſed, and diſſeiſed by the Defendant ; the Ten- 
ant rejoin*d, that after the Entry of the Father of the Plaintiff, the Father 
of the Tenant made continual Claim, and there it was agreed that this was 
no Plea ; For he who makes continual Claim, ſhall do it Freſhiy from 
Year to Near; For if he continues by two Years after the Claim, and 
dies ſeiſed, the Claim ſhall not ſerve. Br. Continual Claim, pl. 1. 
cites 9 H. 44- 

the ge If Diſſeiſee makes continual Claim unto the Lands, whereof the 

215, 416, Diſſeiſor or his Donee or Feoftee is ſeiſed, or he in the Reverſion or Re- 

ard Co. mainder makes continual Claim upon the Alienee of a particular Te- 

Litt. 250. nant guilty of a Forteiture, before a Deſcent caſt, they ſave their En- 
& b. try thereby notwithſtanding the Deſceat. Hawk. Co. Litt. 334, 

6. It is to be obſerved, that the Jear and the Day ſhall be ſo account- 

ed, ſo as the Day whereon the Claim was made ſhall be accounted one. 

As if the Claim were made ſecundo die Martii, that Day ſhall be ac- 

counted for one, and then the Year muſt end the iſt Day oi March, 

and the Day after is the ſecond of March. Co. Litr. 255. a. op” 

Co. Litt.263, J. It a Diſſeiſee brings an Aſjiſe, and the Jury find for him, and the 

4 9 r Julſtices will be advis d till next A ſiſe, and in the mean Time Diſſeiſor dies, 

Taw ar this it leems that the Suit did amount to a continual Claim, inaſmuch as no 

Day that Default was in him &c. Litt. S. 442. 


it mall 
amount to a Claim, becauſe there was Default in him, as Littleton ſays, 


8. If it be objefed that if the bringing of Aſſiſe ſhould amount to 
Continual Claim, and every Continual Claim made by the Diſſeiſee 
veſts the Poſſeſſion and Freehold in him, therefore if the bringing the 
Alſiſe &c. ſhould amount to a Continual Claim, that then the Writ ſbould 
abate, The Anſwer is, that a Continual Claim is an Entry by "FI 
0 


i WOOL 
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cf oy for 2 Advantage of the Diſſciſee, but not for his Diſadvantage. 
Co. Litt. 203. a. 

9. In a Writ of Entry Sur Diſſeiſin againſt one, ſuppoſing that he had 
not enter'd but by S. who diſſeiſed him, the Tenant ſaid that 8. 
died ſeiſed, and the Land deſcended to him and pray'd his Age. The 
Plaintiff counterpleaded his Age; for that he arraigned an Aſſiſe againſt 
S. who died hanging the Aſſiſe and he was ouſted of his Age; tor that 
the bringing the Aſſſe amounted to a Claim. Co. Litt. 263. a. 

10. It Tenant in Dower alien in Fee with Warranty, and the Heir in 
the Reverſion bring a Writ of Entry in Caſu Proviſo &c. and hanging 
the Plea the Tenant dies, the Heir ſhall not be rebutted or barred by 
this Warranty, tor that the Præcipe did amount to a Continual Claim, 
Co. Litt. 263. a. | 

11. The Entry or Continual Claim n purſue the Action. Co. Litt, 
263. b. | 

12. If an Action to recover Eands, of which a Fine was levy'd, be 
brought and diſcontinned by the Defendant, this (it was ſaid) will not 
amount to a Claim. Vent. 45. Mich. 21 Car. 2. B. R. Anon. 

13. Entry on the Land by a Ceſiy que Truſt, is not ſufficient Claim, 
but it muſt be by du j, Per Ld. Keeper. Chan. Caſes 268. Mich, 27 
Car. 2. Clifford v. Aſhley. 

14. Entry of Iſſue after Diſcontinuance is no Claim, but it muſt be 
by Formedon. The Statute has taken away the Claim at Common Law 
Sub pede Finis. Per Ld. Chancellor, Chan. Caſe 278. Trin. 28 Car. 2. 
Salisbury v. Baggor. 

15. There was a Court before the Houſe, and at the Gate of the Houſe 
the Heir ſaid tothe Tenant, that he was Heir of the Houſe and Land which 
he held, and forbad him to pay more Rent to the Defendant, and eo inflante 
eater'd the Houſe, Adjudged to be a ſufficient Claim. Skin. 412. pl. 8, 
Hill. 5 W. & M. in B. R. Anon. | 
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(R) Continual Claim. Within View. 
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Sufficlent in what Cafes. 


t. IN Aſiſe it it was found that F. was ſeiſed and diſſeiſed by M. and 
1 that F. claimed it, and (hewed Deed of his Right, and would have 
enter'd and could not, nor durſt not, and that M. died ſeiſed, and his Heir 
enter d, upon which F. claimed and ſbewed the Deed &c. and would have 
enter'd, and could not, nor durſt not, and fo of divers others; and becauſe 
J. never put his Foot to have enter d, nor eſſay*d to enter, nor it was not 
found that there was any Doubt of Death, theretore by Award this was 
no Entry or good Continual Claim, and therefore the Plaintiff, who 
was in by Deſcent, recovered notwithſtanding thoſe Claims; for 
they were nothing wor th. Br. Continual Claim, pl. 10.cites 39 Aſſ. 
II. 
2. The Claim is not good if he does not come near to the Land, and It feems = 
that in Sight of the Land, ſo that the Paſſers-by may have Notice, and by the Au- 
then this ſerves tor an Entry quod Curia conceſſit; but it is not men- 3 „ 
tioned if he durſt not enter for Doubt of corporal Ill, as in Littleton Tit. Con- hat it che 
tiuual Claim, Br. Continual Claim, pl. 1. cites 9 H. 4. 5. Diſſeiſee 


j ' . h : coues as near 
the Land as he dares &c. and wakes his Claim, this ſhould be ſuſhcient, albeit he be not within 
the View, Co Litt. 254. a. k 


3. A 
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Br Afliſe 3. A Man difſeiſed another and continued ye;jin half a Tear and died, 

pl. 59. cites and the Land deſcended to two, whereof one was an Iuſant, and the Di. 

S. C ſeiſte re- entered upon the Heirs, and they brought Aſſiſe, and all the Mat- 
ter was found by Verdict at large, and that the Diſſeiſee all the Life of 
the Diſſeiſor made continual Claim, but did not enter for Doubt of corporal 
Il, but approached as near as he durſt for Doubt & c. and found that they 
aid not ' know of any Menace to the Diſſeiſee in Diftarbance of the En- 
try, and yet it was awarded that the Entry of the Difletice was good, 
and the Plaintiffs ſhall not take any thing by their Writ. Br, Conti- 
nual Claim, pl. 2. cites 12 H. 4. 19, 20. 

4. Continual Claim ſhall nor ferve without Entry, unleſs it be alleged 
that the Continual Claim was made at the Land, and that he did not make 
Entry for Doubt of Death or Batter), and this pleaded accordingly, bur 
if he durſt enter, he ought to enter, quod nota, and faid that he claimed 
at the Land all the Lite of his Father, and that he durſt not enter for 
Doubt of Battery; Priſt, and the others e contra. Br, Continual Claim, 
pl. 4. cites 14. H. 4. 13. 

5. Where a Continual Claim ſhall deve any Eftate in any other Per- 
ſen in any Lands or Tenements, there he that makes the Claim ought 
to enter into the Land, or ſome Part thereot. But where the Claim is 
not to diveſt any Eſtate but to bring him that makes it into actual Poſſeſ= 
fon, there a Claim within the View ſuffices, As upon a Deſcent the Heir 
having the Freehold in Law may claim Land within the View to bring 
himſelf into actual Poſſeſſion. Co Litt. 254. b. 

Litt. 8. 413. 6. If he who has a Title to enter, dares not enter for fear of Batte- 
419. & Ty, Maiming, or Death, if he goes as near as he dares, and claims the 
Co. Litt. Land, he has preſently by his Claim ſuch a Seiſin as it he had enter'd 


* * in deed, though he never had any Seiſin before. But his Fear m1 concern 


I. Man 08 e tor the Fear of his Burning his Houſes, or Loſs of his Goods is 
cannot en- ct ſufficient. The Fear of Impriſoument or Mayhem is not only ſufficient 
ter for Fear to make ſuch a Claim equivalent to an actual Entry, bur will allo avoid 
of Qutrage, Deed executed by a Man under ſuch Fear ; bur the Fear of Battery is 
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TN: {> not ſufficient in the latter Caſe, but in the firſt it is, for the Re-continu- 
alſoisz ance of an ancient Right is tavoured in Law. In Pleading ſome ſome 
Claim juſt Cauſe of Fear be thewn, and it muſt be no vain Fear; But in a ſpe- 


ele g Mu cial Verdict, it the Jury find that rhe Diſſeiſee did not enter for tear 
8 5 


1 corporal Hurt, this is ſufficient, and it thall be intended that they 
to enter; had Evidence to prove the ſame. Hawk. Co. Litt. 33), 338. 

for in both | SES 

Caſes a Man ought to take Poſſeſſion where he can, becauſe it is the Change of Poſſeſſion makes 
the Notoriety in both Caſes; But if the Diſſciſor menace War to the Perſon that has Right, 
then the Law, which doth not compel to Impoſſibilties, allows him to make his Claim as near 
the Land as he durſt come. Gilb. Treat. of Ten. 36. FR 


+ 


(S) Pleadings of Continual Claim. 


I. A SSISE; Deſcent was alleged, and the Plaintiff alleged conti- 
nual Claim, and the Iſſue was taken, that he did not make the 
Claim in ſuch Place ſo near as he might ſee the Land; and it was ad- 


mitted, and yet it ſeems that it is Negative Pregnant. Br. Negativa 
&c. pl, 10. cites 9 H. 4. 45. | 3. 


2. In 
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2. In Treſ als, the Defendant pleaded dying ſeiſed and Deſcent the Br. Conti- 
Plaintiff ſaid. that he was ſeiſed, and diſſeiſed by him who died ſeiſed, 7 Fg 
and he made continual Claim, and the other ſaid that he died peace- S. C. 
ably jeiſed; and no Plea without traverſing the Continual Claim; for S. P. And 


he may die peaceably ſeiſed notwirhitanding the Continual Claim. Br. 1 


Traverſe per &c. pl. 289 cites 14 H. 4. 36. ib Claim ſhall 


: | avoid the 
dying ſeiſed. Br. Iſſues joins, pl. 56. cites S. C. 


3. Forcible Entry by E. againſt K. Prioreſs of D. the Defendant 
ſaid, that M. her Predeceſſor was ſeiſed, till by F. diſſeiſed, who infeoffed 
A. Que Eſtate the Plaintiff has, and the Predeceſſor died, and the De- 
fendant entered &c. The Plaintiff replied, that A. was ſeiſed and died 
ſeiſed, and the Plaintiff entered as Heir and was ſeiſed, till the Defen- 
Aint entered with Force. The Defendant rejoined, that her Predeceſſor 
made Continual Claim all her Life. The Plaintiff ſurrejoined, that be- 
fore M. any Thing had, the ſaid F. was ſeiſed in Fee, till diſſeiſed by R. 
«who infeoffed M. the Predeceſſor, and F. re-entered and infeoffed the ſaid 
A. who was ſeiſed and died ſeiſed as above, and a good Plea to avoid 
the Continual Claini as above. Br. Conteſs and Avoid, pl. 55. cites 
$2136.49; --- 


For more of Deſcent in General, See Gavelkind, Heir, Formedomw 
Copyhold, Uſes, And other Proper Tirles. 
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(A) For what Things it lies. 


; JD ecmue lies for Money in a Bag. » . 4. 13. 
2. Detinue lies for a Bag ſealed and 1001. in eadem Baga con- 
tenta. 18 Y. 6. 20. 1 | 
3. So Detinue lies for a Bag, and 100 I. in eadem Baga contenta, F. N. B. 
without ſaying the Bag was ſealed, for the Properry is altered. 18 138 (A) 


| in the new 
I, 6. 20, Notes there. 


. C. c) cites 
8. C. and 29 E. 3. 20. accordingly. 


4. So Detinue lies for Money not in a Bag, though in this Action Detinue 
the individnal Thing is to be recovered, and the Money may be los der 
known, Contra M. 3. Ja. B. R. Palch. 1 Ja. B. between note 
Wood and Ballet ; and Trin. 2 Ja. it lies if the Money was tn Bag or 
the Vtew of another, and the Defendant took it. 5 Cheſt; for 


it cannot 
be known from other Money. Co. Litt. 286. b. 


5. If a Man lends a Sum of Money to another, Detinue Ii 
not for it, — Debt. 18 Y. 6. 20. | MY OT Tos 


8 6. De- 


oh. ** —— — — 7 8 


22 Dzetinue. 


6. Detinne lies ot a Piece of Gold ot the Price ot 22 8. though 
it does not lie ot 22 8. in Money, fur here he demands the partt- 
cular Piece. . 16 Ja. between 442/02 and Malgrove; this being 
| mo ved in Arreſt of Judgment. | 
8 A P 7. Deti nne lies of Charters concerning Land. 17 E. 3. 45. 


if he knows the Certainty of them and what Land they concern, or if they are in a Bag ſealed, or 
Cheſt locked, though he does not know the Certainty of them. Co. Litt. 286. b. 
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§ P. Br. 9. The Heir may have Detinue of Rationabili parte bonorum, though 
_ biens he never had Poſſeſſion or Property before. Br. Derinue de biens, pl. 


pl. 31. cites 30. Cites 39 E. 3. 6. 

39 E. 3. 9. : | ; . 3 N 

Br. Detinue 9. Detinue lies by the Heir of Heir-Loomes or Principals of his Anceſtor, 
— Ros viz. the beſt of every ſort of Goods. Br. Cuſtoms, pl. 27. cites 39 
cies S. C. E. 3. 6. | 

—— Ibid. 

pl. 45. cites S. C, 
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10. In Replevin the Plaintiff got the Beaſts of the Defendant in Nither- 
nam, by which he was compe/led upon Iſſue to Gage thereof Deliverance, 
and Writ iſſued to the Sheriff for him to make Livery of the Withernam, 
and the Sheriff returned Averia eloagata Ec. by which iſſu'd Withernam 
for the Detendant of the Beaſts of the Plaintiff, and the Sheriff returned 
Nihil, by which iſſued three Capias's, and after Exigent, and by the Re- 
porter the Detendant may have Writ of Detinue of his Beaſts ; Quære 
inde; For it ſeems that the Delivery in Withernam, by Authority of the 
Law, is a good Bar in Detinue. Br. Detinue de biens, pl. 18. cites Ir 
H. 4. 10. | I. 
1 Debt upon Arrears of Account, where the Caſe was that the Plain- 5 
tiff leas'd to the Defendant an Hiſtry with Store and Stuff, and at the 4 
End of the Term counted that diverſe Things were waſted and loſt ; 
and per Newton, Debt upon the Leaſe lies ot the Rent, and Detinue 
of the Goods, though they are waſted or loſt, by which the Deſendant 
was admitted to his Law. Br. Detinue de biens, pl. 8. cites 20 H. 
6. 16. b 
12. It ſeems that where a Man fnds my Goods, and deveſts himſelf of 
them before that Action be brought, then Action of Detinue does not lie. 
Br. Detinue de biens, pl. 33. cites 39 H. 6. 2. | 

13. Derinue of certain Ouarters of Barley, and did not count in Sacks 
or otherwiſe, and Exception taken, and it was admitted tor Good, and 
ſo it is often in Uſe. Br. Detinue de biens, pl. 5 1. cites 6 E. 4. 11. 5 

14. If I bail Goods to W. and he loſes them, and B. finds them, he is 75 
chargeable to me by Action of Detinue. Br. Detinue de biens, pl. 40. 55 
cites 12 E. 4. 8. ST; 

15. But if N. recovers them againſt B. he is diſcharg'd againſt me. 
Ibid. 

16, If the Obligee be outlaw'd, and the King brings Detinue of the Ob- 
ligation, if this Matter be conteſs'd, the King ſhall have judgment to 
recover the Obligation, per Brian. Br. Detinue de biens, pl. 52. cites 

H. 7. 17, | | | 

1 17. Detinue does not lie of Hawks, Hounds, Apes, er Popinjays, or 
Br. Pro- ſuch like, which are Things of Pleaſure, and are made tame, and were 
perty pl. #4 fere Nature ; yet Freſpaſs lies of them well, and the Plaintiff ſhall 
$4.8 C, recover Damages of the taking, per Brudnell & non negatur. Br. De- 
— Br. tinue de biens, pl. 44. cites 12 H. 8. 5. 
Replevin, 
pl. 64. cites S. C. 
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Detinue. 
+408; A Writ of Detinue lies in Caſe where a Man delivered Goods 
or Chattles unto another to keep, and atterwards he will nor deliver them 


back again; then he ſhall have an Action of Detinue of thoſe Goods 


and Chattles; and ſo if a Man deliver Goods or Money put up in Bags, 
or in a Cheſt, or in a Cupboard, unto another to keep, and he will not 
re-deliver the Goods or the Money in the Bags; he to whom the 
ſhould be delivered ſhall have a Writ of Detinue tor thoſe Goods &c. 
But if a Man deliver Money, not in any Bag or Cheft, to re-deliver back, 
or to deliver over unto a Stranger; now he to whom the Money ſhall 
be delivered, ſhall not have an Action of Detinue for the Money, but 
a Writ of Account; becauſe Detinue ought to be of a Thing which is 
certain; as of Money in Bags, or of a Horſe, or of 100 Cows, or ſuch 
certain Things. F. N. B. 138. (A). 

19. If Obligor pay the Money at the Day and Place, though the 
Obligee will not deliver the Bond, yet the Obligor ſhan't have Detinue 
for it. Le. 238. in pl. 318. cited to have been ſo held Paſch. 25 Eliz. 

B. R. in Caſe of Cook v. Huet. 

20. A Recovery and Judgment was in a baſe Court in a Plaint in Cro. E. 457: 
Detinue of 41. of Money, the Judgment was reverſed, becauſe that Ac- ff 
tion, nor a Replevin, doth not lie of Money, but Debt or Account. Elis, BR. 
Mo. 394. pl. 510. Hill. 37 Eliz, B. R. Banks v. Whetſtone. 


| the S. C. 
without Argument for the Defendant; for Detinue ought always to be of Thing 


adjudged 
: s Certain and 
which may be known to be delivered, 


21. Detinue lies for Goods deliver'd on a general Bailment and flole, 
and it is no Plea to ſay he was robb'd by J. S. For he has his Remedy 
over by Treſpaſs or Appeal to have them again. Cro. E. 815. pl. 4. 
Paſch. 43 Eliz. B. R. Southcott v. Benner. 
22. Detinue lies not for Corn out of a Sack ; For it cannot be known 
from other Corn, Co. Litt. 286. b. | 
23. Error was brought of a Judgment in Detinue, becauſe the Writ 
ſuppoſes a Detainer de una domo vocal a Bee-houſe, which cannot be, that 
a Detinue ſhould lie of a Houſe. The Court held this to be Error, and 
the [Judgment was revers' d. Cro. J. 39. pl. 1. Mich. 2 Jac. B. R. Co- 
pledike v. Copledike. 5 | 
24. A Detinue implies a Property in the Plaintiff; per Doderidge J. , Buiſt 
Roll Rep. 128. Hill. 12 Jac. B. R. cites 6 H. J. 9. F. N. B. 138. Allo 308. S. P. 
the thing detained muſt be certain, whereot a Property may be known by Dode- 
whereot a Detinue lies. The Ground of a Detinue is to recover the ridge J. 
ſame thing in Individuo if it may be had, and if not, then Damages 
tor them, and cites 17 E. 3. 45. 20 E. 3. Office del Court. 18 E. 4. 
23; TE, 4.3. ©Keac 3. 
25. By the Act of Navipation 12 Car. 2. cap. 18. certain Goods are 
prohibited to be imported here under Pain of forfeiting them, one Part 
to the King, another to him or them that will inform, ſeize, or ſue for 
the ſame; and it was adjudged in this Caſe, that the Subject may bring 
Detinue for ſuch Goods, as the Lord may have replevin tor the Goods 
of his Villien diſtrained; for the bringing an Action veſts a Property 
1 _ Plaintiff, ' x Salk. 223. Paſch. 8 W. 3. B. R. Roberts v. We- 
therall, | 
26. If a Common Carrier carries Goods delivered to him, he may detain So where 
them till he is paid for the Carriage. Ruled by Holt Ch. J. at Guild. Foods were 


hall, May 12. 1 Ann. 1102. 2 Ld. Raym. Rep. 152. Skinner v. Up- o—_—_— 
ſhaw. rier by one 


: that ſtole 
them, and the Right Owner finding the Goods in the Carrier's Poſſeſſion demanded them of him, 


and the Carrier refuſed to deliver them without being paid for the Carriage, and ſnch Refuſal 
| Was 
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2 
— 


was held juſtifiable; for when they were brought to him, he was objiged to receive and carry 


them. Per Holt Ch. J. 2 Ld Raym. Rep. 867. Paſch. 2 Ann. — Bur Powell J. ſaid, that a Car- 


rier cannot detain for his Carriage. Ibid. But the Reporter ſays, note, the contrary has always 
been held by Holt Ch. J. at Guildhall, | 


27, Detinue lies of a Box of Writings, and if any of them concern 
Lands it will be prudent to name ir; tor that Things whieh it contains 
be certain enough; and if any new Action be brought the Defendant ſhall 
ſap that a former Action was brought for the ſame thing by the name of 
ſo many Bundles &c. Per Holt Ch. J. 6 Mod. 8). Mich. 2 Ann. B. R. 
in Caſe of the Q. v. Brown. 


(B) The of the Action. 


x, Man may have a general Detinue againſt a Man that 

| finds his Goods, 7 I), 6. 22. 

2. Tf A. by his Deed acknowledges himſelf to have fold ro B. 10 
Cords of Mop⸗PPoles for 14 8. per Cord, which he is to deliver ta 
B. at his Garden, when B. ſhall tend his Servant to cord them. Quzre 
it B. may have an Action of Debt in the Deriner to render 10 Cords 
of Pop oles npon this Deed, or ſhall be put upon an Act ion of 
Covenant. ill. 11 Car, B. N. between Couchman and Por den, 

> Bult «os, ber Curiam, dubitatur. EO : 15 
5. P. by 2. The Giſtof the Action of Detinue is upon the Detainer; as if 
Doderidge Goods are delivered to the Baron and Feme the Detinue fhall be only againſt 
J. and cites z7he Baron; becauſe the Feme had no Poſſeſſion, and therefore ſhe cannot 
S. O detain them. Per Doderidge J. Roll Rep. 128. B. R. cites 38 E. 3. 1. 
Br. Reple- 4. A Man took Diſtreſs Damage feaſant, and the Owner immediately 
vin pl. 21. feuder'd to him 1 d. and averr'd that the Damages did not amount to 6d. 
cires 12 H. and the other refus'd and impark'd them, yet Replevin lies, and the Iſſue 
4. 23. 8 C. was taken upon the Tender before the Imparking ; But per Horton he 
ought to have Detinue ; for the Taking betore the Tender was lawtul, 
therefore Replevin does not lie after the Tender; for Replevin ſu 
poſes the Tender to be tortious, Where it is confeſſed to be lawful, 
therefore he ought to have Detinue, quære. Br. Detinue de biens, 
pl. 21. cites 12 H. 4. 

5. Goods were ſold and delivered on Condition, that if the Bargainor 
paid ſuch a Sum on the 17th of May following then the Bargain and Sale 
zo be void. The Money was paid at the Day. After Judgment for the 
Plaintiff (the Bargainor) it was aſſigned for Error that here was not any 
Delivery by Bailment, but by Bargain and Sale, bur the Court held it 
well enough; tor the Condition being performed, he ought to have 
t hem again, and then the detaining them is a Tort. Cro. E. 866, 867. pl. 
49. Mich. 43 and 44 Eliz. in Com. Scacc. Bateman v. Elman. 

* F. N. B. 6. Detinue lies where a Man comes to Goods either by Delivery or * 


138. (E) Fending. Co. Litt. 486. b. 
S. P. as to 


Goods found. 


(Bo) in 
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(B. 2) In what Caſes Detinue or Trover lies. 


1. HERE the Bailment is to the Teſtator by Indenture, there C. 

venant may lie againſt the Executors, but not Detinue, unleſs 

by Reaſon of the Poſſeſſion. Br. Detinue de biens, pl. 19. cites 11 H. 

46. | 

g f It a Man baits 40 J. to V. N. to rebail quando &c. Detinue lies 

and not Account. Br. Detinue de biens, pl. 41. cites 4 H. 6. 1, 2. per 
Marten. | 

3. Contra, if it was delivered to render Account ; Note theDiverſity. Ibid. 

4. He who ſeiſcs Goods for the King as Waif &c. and is not Officer ac- 

countable to the King, and after deveſts himſelf of the Poſſeſſion thereof, now 


Action of Detinue does not lie; contra upon a Trover, per Priſot, Ch. J. 


but Danby J. and Littleton were againſt Priſot, and that he is charge- 


able to the King by the Seiſure. Br. Detinue de biens, pl. 33. 
cites 39 H. 6. 2. 


5. If a Man takes my Goods as Treſpaſor, yet I have Replevin; for this ge, Detinue 
is of the Property which was in me at the Time of the Taking, but de biens 
Detinue does not lie; for this is of the Property which is in me at the pl. 53- eites 
Time of the Action proſecuted, Per Brian. Br. Detinue de biens, pl. 36. * _ 
cites 6 H. 1.9. | 

6. Ita Man bails to me his Goods J am chargeable to hich by Action of 
Detinue, though [ bail them aver, Per Fitzh. and Shelley J. Br. De- 


tinue, pl. 1. cites 27 H. 8. 33. | 


J. But if I find Goods, and am out of Poſſeſſion after Iawfully, then I 
ſhall not be charged to the Action of Detinue, Ibid. —— N | 
8. And per Fitzherbert, if he who finds them delivers them over before S. P. Br. 
Adicn brought, then he is excus'd in Action of Detinue, Quære inde ; Lore 
For per Shelly and others, 32 H. 8. if he medles with them he ſhall <} J cites 
be thereof charg*d, though he delivers them over, and per Firzherbert, 2) H. 8. 29. 
* Bailment is traverſable in ſome Caſe, but the Trover not; Contra Shel- 
ley. Br. Detinne, pl. 1. cites 4 H. 8. 33. = 
9. Either an Action upon the Caſe of Trover and Converſion, or any 
Action of Detinue at the Election of the Plaintiff may be brought for 
Gods detain'd trom him. (22 Car. 1. B. R.) For it is but Juſtice that 
the Party ſhould recover his Goods detained in Specie, it they may be 
had, or elſe Damages ſuſtained for detaining them, at his Election; 
tor the Defendant is not injured thereby. L. P. R. 17. 
10. An Action of Trover and Converlion is in its Nature but an Ac— 
tion upon the Caſe to recover Damages, (Mich. 22 Car. 1. B. R.) and 
is not brought to recover the Goods in Specie. But in a Detiuue you 


N the Things detained in Specie, or the Value of them. L. P. 
17. | | 


ee et 


(C) So ſhall have it. 
. [And againſt whom. | 


a AS 


1. I F a Man delivers Goods to L. to deliver to C. C. map have C. may have 
Detinue, for the Property is in him. 9 H. 6. 58. 60. * Penne, 

39 E. 3. 7. [17.] adjndged. . 

| ther's Bail- 


ot ano- 
ment, quod Nota. Br. Detinue de biens, pl. 32. cites 39 E, 3. 17.— Br. Charters de Terre &c. 
pl. 38. cites 8. C. and S. P. accordir gly. = 


2. If 
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2. Ik a Man delivers Goods to B. and after grants them to D. h 
ſhall not have detinue after the Grant. 9 0. 6. 64. | 

2. But the Grantee ſhall Have Oetinue. 9 D. 6. 64. 

4. Ik my Bailee delivers them over to another J may have De- 
tinue againſt the ſecond Bailee. 11 D. 4. 46. b. 

5. So it he Delivers chem over to him that has Right thereto, yet 
he is chargeable to me. 9 Y. 6. 58. 


If Baie 6. Tf the Bailee delivers the Thing to another to re-deliver, he may 
hails te have Detinue againſt him. 12 D. 4. 18. b. 
Goods over 


he may have Writ of Detinue, though he be not the Owner, Per Hank. Br. Detinue de biens, 
pl. 20 cites 12 H. 4 18. | 


4 


SALT ». Ik my Bailee delivers it again to me, he is not chargeable to 
ks others who have a Right to the Thing. 7 Þ, 6. 22. 
Br. Charters 8. Ik 1 deliver a Deed to A. ro which B. hath Right, and A. dies, 


de Terre AND his Executor takes the Deed, he is not chargeable in Detinue * to 
pl. 72.ciies me, but Only to B. that hath the Right, becauſe He comes ro it by 
S. C. —Br. the Law. 9 I), 6. 58. 


Garniſhe 
e. pl t. 
cites 3 H. 6. 35. S. P. 
* This in Koll is miſprinted (al A) 


Br. Charters 9. Ik I deliver a Deed to A. to re- deliver, and he loſes it, and B. 
= N finds it and delivers it to C. who has Right thereto, he is not charge- 
b. C-—3r. able ukterwards to me in Detinue, becauſe he is not privy to my De- 
Garniſhe livery. 9 Y. 6. 58. | TD 
. | 

S. P. cites 3 H. 6. 35. 


10. But if I find a Thing, and another recovers it from me, yet any 
other that hath the Right may have Octinue againſt me aifo, 7 Den. 
6. 22. 
11. After Divorce made betwixt Husbard ard Wife, the Wife ſhall 
have a Writ of Detinue for the Goods given with her in Frankmarriage. 
F. N. B. 139. (A) cites Mich 35 E. 1. „ 
12. It the Father bails Charters to you, and after you are infeoff*d of the 
Lang, yet the Heir ſhall have the Charters ; for they belong to him to 
have his Warranty over; Per Knivet Quod non negatur. Br. Charters 
de terre, pl. 38. cites 39 E. 3. 1). | 
Br. Detinue 13. Note, that Bailment ot a Deed by a Feme Covert is good if the 
debiens,pl 5. Baron dies, and ſhe ſhall have Writ of Detinue, for though the Bail- 
N ment be void between the Baron and the Bailee, it is good between the 
7% „e Feme and the Bailee, if the Baron dies and the Feme ſurvives, Quod 


Charters f Nota. Br. Bailment, pl. 1. cites 3 H. 6. 50. 


the Teme; . ; 8 
He alone ſhall have Detinue But if the Bailee les them, the Baron and Feme ought to join in Action 


on the Caſe for Damages; Per Coke Ch. J. Roll Rep. 129. B. R. cites 38 H. 6. 25. 


14. Where a Leaſe is made for Life by Deed, the Remainder over in 
Fee, and the Tenant for Life dies, he in Remainder ſpall have Action 
Detinue of this Deed, tor it belongs to him. Br. Charters de terre, *. 
| 6. cites 9 H. 6. 54. | 
Br. Detinne 15. Note by the beſt Opinion, that if a Man bails a Deed to another 
de biens, to re- ail to him, or to his Heirs, and dies, the Heir ſball not have Action 
pl. 7. cites upon this Special Bailment, if he does not make to himſelf Title to the 
8. C. Land. Br. Bailment, pl. 2. cites 9 H. 6. 58. 
16, Detinue of a Writing againſt Executors, and declared, That the 
Father bail d to the Teflator, in which was contain'd 30 Acres of Land 


whic 
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ſtate gave ſeveral other Deeds of the ſame Land to him, and after the 
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which he had in R. and elſewhere in the County of Middleſex, to re. bail 
to him and his Heirs, and that the Teſtator made the Defendant Kxecutor 
and dy'd, and the Father died, and he is Heir to his Father &c. For- 
reſcue demanded Judgment of the Count; For this Word elſewhere im- 
plies no Certaiuty where the Land lies, and it may be when he has 
recover'd the Deed, at another Time he ſhall charge the Defendant 
again by Land in another Vill by this Word (elſewhere,) becauſe where 
a Man demands by Privity of Bailment, there he need not to ſhew the Cer- 
tainiy of the Land, and tor this alſo, that Land here is not in Demand, 
becauſe the Declaration was inſufficient, and the Defendant before this 
had pleaded in Abatement of the Writ, theretore the Count awarded. 
But per Markham, F he demands as Heir, he (hall ſhew where all the 
Land lies, or otherwiſe he ſhall not intitle himſelf to the Deed. Br. De- 
tinue de biens, pl. 23. cites 19 H. 6. 10. | 

17. Where I bail a Thing io B. to deliver to C. there C. ſhall have = 
Action, tho” the Charter, or Thing does not belong to him. Br. Char- ; 
ters de terre, pl. 31. cites 19 H. 6. 41. 

18. Detinue of a Charter; Markham ſaid, the Plaintiff has not in- 
titled himſelf to the Land in the Charter; Per Newton, if my Father 
w ſeiſed in Fee, and baild the Charters to you, to re- bail to him or his | 
Heirs, and after the Father aliens the Land and dies, yet his Heir ſhall 4 
have the Deed ; The Reaſon ſeems to be inaſmuch as the Heir may 1 
deraign the firff Warranty, if the Feoffee be impleaded and vouches the Heir. | 
Br. Charters de terre, pl. 32. cites 19 H. 6. 65. 

19. In Treſpaſs, per Priſot, if a Man bails Goods to bail over to C. | 
there C. has no Property by it, and yet he may have Action; And ſo See | 
Action without Property; for by him the Bailor may have Action of 
Derinue if he does not deliver the Goods to C. and C. may have Action 
likewiſe, for if the one or the other recovers, the other is barr'd of | 
Action; For a Recovery makes an End of all; But per Laicon Serjeant, 
he has Property by the Bailment to C. Ogre, For a Giſt to me by Live- 
ry made to J. S. is good to me, if I agree to it. Br. Detinue de biens, | ! 
pl. 34. cites 39 H. 6. 44. | 

20. Detinue; a Man gave in Tail by Deed, and in Conſervation of his TY 
Tenant in Tail infeoſf'd W. B. of this Land, and baiPd all the Deeds to . 
the Defendant, to keep to the Uſe of W B. which V. B. and the Iſſue Engliſh 
ia Tail, brought ſeveral Writs of Detinue of them againſ# the Defendant. NT 
And by all rhe Juſtices, “ rhe Iſſue in Tail ſhall have the Deed of the var; 44 E. 
Gift in Tail; And per Choke J. the 1//ze bail have the Derd of the Gift , 1. 10 k. 
in Tail, but not the other Deeds; for they are Chattles, and the Donee 4. 9. 
may give them. Br. Charters de terre, pl. 36. cites 9 E. 4. 52. 

21. But it the Father dies poſſeſs'd of them, the Heir ſhall have them, 
and not the Execators. Ibid. | 

22. But if a Man leaſes to another for Nears, and after confirms or re- 
leaſes to him in Tail, and all by Deed, if he gives the Deed of the Leaſe, 
the Iſſue in Tail may recover it by Action ot Detinue; for without the 
Deed of Leafe, the Releaſe or Confirmation cannot enure, and alſo he 
ſhall have Releaſe made to his Father after the Gift; for this perfects his 
Eflate. Br. Charters de terre, pl. 36. cites 9 E. 4. 32. 

23. But if I am ſesſed of certain Land, and have ſeveral Deeds thereof, 
and ſell the Land, the Feoffee or Vendee ſhall not have the Charters it I 
do not give them to him. Ibid. 5 

24. In Detinue of Charters the Plaintiff counted that F. was ſeiſed in 
Fee, and infeoſf d him of the Land, to which &c. and after the Feoffor loſt 
the Charters, and they came to the Defendant et non Allocator ; for he 
ſhall not have the Charters though he has the Land, uuleſs the Feot- 
tor gives them to him; for they jball remain to the Feoffer to vouch to er 

N | I 18 


i n 


* 


28 Detinue. 
5 the Warranty Paramount, per Cur. Br. Detinue de biens, pl. 41. cites 

18 E. 4. 14. | | 
25. Where an Abbot and Covent leaſes to E. for Life by Deed, and the 


25 
For where 4. Leſſee bails the Deed to B. the Abbot dies, and E. grants his Intereſt to B. 


1 of he ſhall have the Deed of the Abbot and Covent, for this makes the 


B grants Eſtate, and is the Original. Br. Charters de terre, pl. 44. cites 
it over to C. 21 ll. 7. 35. : 


there C. 


ſhall have the firſt Deed: Ibid, 


Cro. E. 478. 26, In Detinue brought of an Obligation the Caſe was, that a O. Exe- 
pl. 8. S. O cutor gives the Bond to a Stranger in Payment of his own Debt, and dies. 
the Court Detinue lies not for the Survivor. Adſudged. M 4 oh, 
ſeemed to ; judged. Mo. 422. pl. 589. Mich. 


be divided. 37 & 38 Eliz. Kelſick v. Nicholſon. 


—lbid. | 
296. pl. 15. S. C. adjudged by Three Juſtices; but Fenner e contra. 


2 Inſt. 17). 24, If Retorn irrepleviſable be granted, the Owner of the Cattle, or 
§. P. — other Goods diſtrained, may come to the Defendant and offer the Ar- 
rearages &c, and it the Detendant refuſe to deliver the Diſtreſs, the 
Plaintiff may have an Action of Detinue, and by that Means recover 
| them, for they are in Nature of a Gage. 2 Inſt. 341, | 
The new 28. It a Man gives Lands in Tail by a Deed indented, and the Donee 
1232 dies without Heir, the Donor ſhall have a Writ of Detinue for that 
«18 E. Part of the Deed indented which the Donee had. F. N. B. 138. (F). 


Cites 18 
3. Detinue | 
48. 31 H. 6. 13. 6 H. 7. 3. 


29. And ſo if Lands be given to two Men, and the Heirs of one of 
them; if the Tenant for Life dies, he who has the Fee ſhall have a Writ 
of Detinue for that Deed, F. N. B. 138. (F). 


—_—_ —_— 
— —„— 


D) Againſt Whom, 


Detinue 1. If the Bailee of a Thing dies, Detinue lies againſt his Execu- 
does not lie tors if they take it. 43 E. 3. 29. 11 . 4 45. b. 
againſt Exe- 


cutors unleſs by Reaſon of the Paſleſſon. Br. Detinue de biens, pl. 19. cites 11 H. 4. 46 

And if three are E vecutors and the one has the Poſſeſſion, Action lies againſt him only. Ibid. 

But where the Bailment is to the Teftator by Indenture, the re Covenant may lie againſt the Execu- 
tors, but not Detinue, unleſs by Reaſon of the Poſſeſſion, per Thirn & Hill, contra Hank; and that 


he ſhall count againſt all as Executors. Ibid. 


2. So if he dies inteſtate, and a Stranger takes ir, Octinue lies 
againſt him, or any other to whom it comes; 43 E. 3. 29. 11 h. 
7 I So it ſeems during the Life of the Bailee Detinue lies againſt 

any other to whom it comes. 43 Ed. 3. 29. contra. | 
| 4. But ik the Bailee of a Thing by Indencure burns it, and dies, 

his Executor ſhall not be charged in a Oetinue, becanſe he ſhall not 
be charged without a Poſſeſſion in him, for the Action dies with the 

Perſon. 11 I), 4. 46. b. ü mY 

5. If a Bailee by Indenture delivers the Goods to B. and B. de- 
livers them back to the Bailee, to re-deliver when he is requeſted, and 


after recovers in Detinue againſt the Bailee, yet the firſt Bailor may alſo 
| charge- 
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charge him in Detinue, for by his own Act he hath charged Himſelf 

to both. 3 Y. 6. 4 
6. It Writings are bail*d to a Feme Sole, and ſhe takes Baron, the Ac- 

tion is well brought againſt both, and ſhall not be compell'd to bring 

it againſt rhe Baron alone. Br. Charters de terre, pl. 38. cites 39 E. 

IF 

l . Define ſhall ot be brought 

the Monk only, Quod Nota ibi 

2 H. 4. 21. | 


againſt an Abbot and Monk, but againſt * 
dem. Br. Detinue de biens, pl, 15. Cites 2. che 


” 


(D. 2) Writ and Proceſs. 


1. IN Detinue of a Bag of Charters, if the Defendant be returned 
Nihil, the Plaintift may have Capias, Per Mombray J. becauſe 
the Bag is only a Chattle; but Belk contra; and then Ca. Sa. lies for 


Execution of the Damages in it, Quære. Br, Charters de terre, pl. 12. 
cites 40 E. 3. 25. | | 
2, In Writ of a Cheſt with Charters lies Proceſs by Capias ; Contra in 
Writ of Charters Special per Thorp, quod Finch conceſſit. Br. Charters 
de terre, pl. 13. cites 41 E. 3. 2. 
3. Detinue of a Box with Charters, the Sheriff returnd Nibil, and 
the Plaintiff pray'd Capias, and could not have it; Contra 14 H. 6. 1. 
For the Box is only a Chattle, bat in Detinue of Charters Special, there 
Capias does not lie. Br. Charters de terre, pl. 14. cites 42 E. 3. 13. 

4. Where it appears by the Writ, or by the Declaration in Writ of De- gr. Brief, 
tinue of Charters, that it is brought of a Cheſt of Charters inclosd, and of pl. 236. 
one Charter Special, the Writ ſhall abate z For of the one lies Diftreſs in- cites S. C. 
finite, and of the other lies Capias and Exigent, per Paſton J. clearly; 
Ore, becauſe this is permitted elſewhere. Br, Charters de terre, pl. 

41. cites 14 H. 6. 1. | 3 | 
5. An Action of Detinue of Charters ſounds in Realty ; for therein Sum. If Det inue 


mons and Severance lies. And for Detinue of Goods a Capias lies, but for de brought 
Charters in eſpecial a Capias does not lie. Co, Litt. 286. b of a Cheſt 
" P : ; . 64 unſealed with 
1 Charters, 
there, becauſe the Court cannot be apprized by the Writ, whether they concern the Realty or 
not, Proceſs ſnall be made by Capias &c. but when the Party appears, ard counts, whereby it ap- 
cars to the Court that the Charters do concern the Realty, then he ſhall be permitted to appear 


by Attorney &c. F. N. B. 138. (A) in the new Notes there (c) cites 29 E. 3. 19. 7 H. 4. a. and 


21 H. 6. 42. accordant, with this Diverſity. 
*. 


6. This Writ is Vicontiel, and ſhall be ſued before the Sheriff in the 
0 * if the Plaintiff pleaſe, or he may ſue it in C. B. F. N. B. 138. 

7. [But] if a Man ſues in any Court a Plaint of Detinue for any Char- 
ters which touch and concern Freehold, unleſs it be in C. B. by the King's 
Writ, the Defendant may ſue a Prohibition to prohibit him &c. and 
to ſurceaſe &c. F. N. B. 138. (C) 3 * 

8. The Proofs in Detinue is Summons, Attachment, and Diſtreſs. 
F. N. B. 139. (Aa). | 5 
9. The Plea may be removed by Pone out of the County. at the 
Plaintiff*s Suit, without Cauſe ſbewed in the Writ ; and at the Suit of the 
Deſendant he ought to ſhew Cauſe in the Pone; and this Clauſe ſhall be 
in the End of the Writ, Fiat Executio iſtius Brevis, fi cauſa fit vera, 
aliter non &c, F. N. B. 138. (D). 
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— 


the Warranty Paramount, per Cur. Br. Detinue de biens, pl. 41. cites 
18 E. 4. 14. | 

| 25. Where an Abbot and Covent leaſes to E. for Life by Deed, and the 
For why ig Leſſee bails the Deed to B. the Abbot dies, and E. grants his Intereſt to B. 

3 and he ſhall have the Deed of the Abbot and Covent, ſor this makes the 

B grants Eſtate, and is the Original. Br. Charters de terre, pl. 44. cites 

it over to C. 21 H, 7. 35. | 


there C. 


ſhall have the firſt Deed: Ibid, 


Cro. E. 478. 26. In Detinue brought of an Obligation the Caſe was, that a Co-Exe- 
pl LE 4 cutor gives the Bond to a Stranger in Payment of his own Debt, and dies. 
emed ro Detinue lies not for the Survivor. Adjudged. Mo. 422. pl. 589. Mich. 


be divided. 37 & 38 Eliz. Kelſick v. Nicholſon. 


—— Ibid. | 
496. pl. 15. S. C. adjudged by Three Juſtices; but Fenner e contra. 


2 Inſt, 17. 2. If Retorn irrepleviſable be granted, the Owner of the Cattle, or 
S. P. — other Goods diſtrained, may come to the Detendant and offer the Ar- 
rearages &c, and it the Defendant retuſe to deliver the Diſtreſs, the 
Plaintiff may have an Action of Detinue, and by that Means recover 

them, for they are in Nature of a Gage. 2 Inſt. 341. 
The new 28. It a Man gives Lands in Tail by a Deed indented, and the Donee 
132 dies without Heir, the Donor ſhall have a Writ of Detinue for that 
cis E. Part of the Deed indented which the Donee had. F. N. B. 138. (F). 


Cites 18 E. 
$. Derinue 
. 31 H. 6. 13. 6 H. 7. 3. 


29. And ſo if Lands be given to two Men, and the Heirs of one of 
them ; if the Tenant for Life dies, he who has the Fee ſhall have a Writ 
ot Detinue for that Decd, F. N. B. 138. (F). 


aL 
— — 


— 


(D) Againſt Whom. 


Detinne 1. J F the Bailee of a Thing dies, Detinue lies againſt his Execu- 
does not lie tors if they take it. 43 E. 3. 29. 11 D. 4 45. b. 


againſt Exe- | ; 
cutors unleſs by Reaſon of the Poſleſſion. Br. Detinue de biens, pl. 19. cites 11 H. 4. 46 
And it three are E vecutors and the one has the Poſſeſſion, Action lies againſt him only. Ibid. 
But where the Bailment is to the Jeſtator by Indenture, the re Covenant may lie againſt the Execu- 
tors, but not Detinue, unleſs by Reaſon of the Poſſeſſion, per Thirn & Hill, contra Hank, and that 
he ſhall count againſt all as Executors. Ibid. 


2. So if he dies inteſtate, and a Stranger takes ir, Octinue lies 
againſt him, or any other to whom it comes. 43 E. 3. 29. 1 1 I). 


46. b, 

7 3. So it ſeems during the Life of che Bailee Detinue lies againſt 
any other ro whom 1t comes. 43 ED, 3. 29. Contra, 

4. But ik the Bailee ot a Thing by Indenture burns it, and dies, 
his Executor ſhall not be charged in a Oetinue, becanſe he ſhall not 
be charged without a Poſſeiſion in him, for the Action dies with the 
Perſon. Lf I), 4. 46. b. | 3 

5. Ik a Bailee by Indenture delivers the Goods to B. and B. de- 
livers them back to the Bailee, to re-deliver when he is requeſted, and 
alter recovers in Detinue againſt the Bailee, yet the firſt Bai lor may alſo 

charge 


1 16 * ? 
— Rte” " A a 
i. * a * * _ — — — —_ * 


Detinue. 


Charge him mn Detinue, for by his own Act he hath charged Himſelf 

6. It Writings are bail*d to a Feme Sele, and ſpe takes Baron, the Ac- 
tion is well brought againſt both, and ſhall not be compell'd to bring 
it againſt the Baron alone. Br. Charters de terre, pl. 38. cites 39 E. 
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J. Detinue ſhall at be brought againft an Abbot and Monk, but againſt . 
the Monk only, Quod Nota ibidem. Br. Detinue de biens, pl, 15. Cites 1 
2 H. 4 21. : S g #4 


(D. 2) Writ and Proceſs. 


1, IN Detinue of a Bag of Charters, if the Defendant be returned 
Mhil, the Plaintift may have Capias, Per Mombray J. becauſe 
the Bag is only a Chattle; but Belk contra; and then Ca. Sa. lies for 
Execution of the Damages in it, Quære. Br, Charters de terre, pl. 12. 
cites 40 E. 3. 25. | 
2. In Writ of a Cheſt with Charters lies Proceſs by Capias ; Contra in 
Writ of Charters Special per Thorp, quod Finch conceſſit. Br. Charters 
de terre, pl. 13. cites 41 E. 3. 2. h 

3. Detinue of a Box with Charters, the Sheriff retura'd Nihil, and 
the Plaintiff pray'd Capias, and could not have it; Contra 14 H. 6. 1. 

For the Box is only a Chattle, bat in Detinue of Charters Special, there 
Capias does not lie. Br. Charters de terre, pl. 14. cites 42 E. 3. 13. 

4. Where it appears by the Writ, or by the Declaration in Writ of De- gr. Brief, 
tinue of Charters, that it is brought of a Cheſt of Charters inclosd, and of pl. 246. 
one Charter Special, the Writ ſhall abate z For of the one lies Diſtreſs in- cites S. C. 
finite, and of the other lies Capias and Exigent, per Paſton J. clearly; 

O11e, becauſe this is permitted elſewhere. Br, Charters de terre, pl. 
41. cites 14 H. 6. 1. ö | 

5. An Action of Detinue of Charters ſounds in Realty ; for therein Sym. If Det inue 

mums and Severance lies. And for Detinue of Goods a Capras lies, but for be brought 


Charters in eſpecial a Capias does not lie. Co. Litt. 286. b. | 1 


Charters, 
there, becauſe the Court cannot be apprized by the Writ, whether they concern the Realty or 


not, Proceſs ſnall be made by Capias &c. bur when the Party appears, ard counts, whereby it ap- 
cars to the Court that the Charters do concern the Realty, then he ſhall be permitted to appear 
by Attorney &c. F. N. B. 138. (A) in the new Notes there (c) cites 29 E. 3. 19. 7 H. 4. a. and 
21 H. 6. 42. accordant, with this Diverſity. 
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6. This Writ is Vicontiel, and ſhall be ſued before the Sheriff in the 
8 if the Plaintiff pleaſe, or he may ſue it in C. B. F. N. B. 138. 
A) 

7. [Bur] if a Man ſues in any Court a Plaint of Detinue for any Char- 
ters which touch and concern Freehold, unleſs it be in C. B. by the King's 
Writ, the Detendant may ſue a Prohibition to prohibit him &c. and 
to ſurceaſe &e. F. N. B. 138. (C) | 

8. The Proofs in Detinue is Summons, Attachment, and Diſtreſs. 
F. N. B. 139. (K . 

9. The Plea may be removed by Pone out of the County at the 
Plaintiff*s Suit, without Cauſe ſhewed in the Writ ; and at the Suit of the 
De ſendant he ought to ſhew Cauſe in the Pone; and this Claule ſhall be 
in the End of the Writ, Fiat Executio iſtius Brevis, fi cauſa fit vera, 
aliter non &c, F. N. B. 138. (D). 


1 (D. 3) 
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Detinue. 


(D. 3) Abatement of Writ. 


I. I N Detinue the Writ was de uno ſcripto obligatorio de Debito, and 
the Count was of a Writing of Annuity, and yet was awarded good. 
Thel. Dig. 84. Lib. 9. cap. g. S. 19. cites Path. 15 E. 3. Brief 682. and 
29 E. 3. Variance 68. agreeing. 
2. In Detinue the Writ was de una Charta, and the Count was of a 
Confirmation made to his Anceſtor with Warranty, and held good. Thel. 
Dig. 84. Lib. 9. cap. 5. S. 2 1. cites Paſch. 19 E. 3. Detinue 49. 

3. In a Writ of Detinue of a Box with Charters, the Defendant came 
in by Exigent, and by the Count it was fhewed that a Charter in Special 
touching Frank-Tenement was contained in the Box. Upon which it was 
held by Rolf that the Writ ſhould abate, becauſe it appeared by the 
Count that 8 did not lie in this Action, but he pleaded over. 


Thel. Dig. 84. Lib. 9. cap. 5. S. 35. cites Hill. 8 H. 6 31. 
4. In Detinue, Death of the Defendant after Garniſhment ſhall abate 


the Writ; for he is Party to the Original. Br. Detinus de biens, pl, 
55. cites 9 H. 6. 36. "OI 

5. Contra of the Death of the Garniſbee. Ibid. 

6. It was held in Detinue of Charters, that if it appears by the Count 
that one of the Charters does not belong to the Plaintiff, all the Writ ſhall 
abate. Thel. Dig. 237. Lib. 16. cap. 10. S. 47. cites 9 H. 6. 54 


Quzre. 
7. Ir Detinue of Charters, by one if it appears by the Count that one of 


the Chaters conceras the Inheritance of his Feme who 1s not named, theW rit 
ſhall not abate but only for this Charter; by the Opinion of the Court. 

uzre, For this Exception goes only to the W rit, but if it had been to 
the Action it had been clear. Thel. Dig. 238. Lib. 16. cap. 10. 50. cites 


38 H. 6. 29. 


(D. 4) Count. In what Caſes a Requeſt muſt be laid. 


x; ETINUE of a Bailment of a Bag of Writings which the Fa- 

ther of the Plaintiff bai'd to the Defendant to bail to the Plain- 
tiff, and lay well though ic be of another's Bailmint. Br. Charters de 
terre, pl. 38. cites 39. E. 3.17. 

2. See 8 H. 6. 30. If one brings Detinue of a Cheſt with Charters, he 
ought to count thai the Cheſb was lock d, for otherwiſe he ſhall have a gene- 
ral Writ of Charters. F. N. B. 138. (A) in the new Notes there (c) 
cites 39 E. 3. J. contra 14 f. 4. 30. and then if it be not a Cheſt locked, 
he cught to ſhew what Charters ſpecially. 11 H. 6. 9. 49. 14 H. 6. 4. 

3. The Plaintiff Counted of a Box aud certain Charters and Muni- 
ments, and declared but of one Charter certain, and did not Count that the 
Box was ſealed or lock d, Judgment of the Count, and yet the Deten- 
dant was awarded to anſwer. Br. Charters de terre, pl. 21. cites 14 H. 
4. 23.24. 27. and 21 H. 6. 1. 

In Detinue of Charters the Plaintiff counted that they were deliver d 
to Sir H. N. for ſafe keeping, and that after his Death the ſame Charter cams 


to the Hands of the Defendant, and did not ſhew how whethen by Bailment, 
'Trover 
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Detinue. 


Fn ** 


Trover, as Executor, or otherwiſe. And the Opinion of the Court 
Was, that the Count is good; and ſo it ſeems that he is charged Te- 
nant by the Poſſeſſion. Br. Charters de terre, pl 22. cites 9 H. 5. 14. 

5. Where Leaſe is made for Life by Deed, the Remainder over in Fee, 
and the Tenant for Life dies, he in Remainder ſhall have Action of De- 
tinue of this Deed, becauſe it belongs to him. Br. Charters de terre, 
pl. 6. cites 9 H. 6. 54. | $8 
6. But if one had releaſed ay, Deed to the Tenant for Life ouly, this Re- 
leaſe does not belong ro in Remainder, and he ſhall nor have 
thereof Action; but if he demands both by one and the ſame Writ, and 
counts accordingly, yet the Writ lies for the one, and not for the 
other, \ Fn beſt Opinion; For it may lie in Parcel, and in Parcel 
not, Ibid. | 0 
7. In Detinue of a Che/# open with Charters in it, the Plaintiff declares 
of two Charters in Special, and of a Che/f and other Charters in general, 
and does not ſhew all in certain of each Charter; becauſe it is a Cheſt open 
the Count thall abate ; for he oug hr to ſhew what Charters the others are 
per Markham J. quod ſuit conceſſum per Curiam, except Paſton, and 
yet he was in a contrary Opinion the ſame Year. Br. Charters de terre, 
pl. 42. cites 14 H. 6. 4. : | 

8. And the Prothonotaries faid, that if he counts of a Cheſt ſealed with 
certain Charters, and of two Charters in Special concerning Inh--:/ance, the 
Writ ſhall abate. And ſo note il he counts of a Cheſt ſeal'd, of Char- 
ters he need not count of any Charter in Spccial. 

9. And at another Day Faſton J. came and ſaid, that the other Day 
they deny'd to him the Law, and vouch'd Books how it was awarded & 
good Count to count of a Cheſt ſeal d with certain Charters, and of, one 
Charter Special, and the Juſtices did not deny him. Br. Charters de 
terre, pl 42. cires 14 H. 6. 4. 


11, Detinue ©rnod reddat ona & Catalla ſua and counted of three 
Tallies each of 101. Velverton pray'd Judgment of the Writ; for it 
thould be quod reddat three Tallies each of 10 l. & non Allocatur, 
and the Writ awarded good; and yet it was not deny'd but that if he 
had demanded three Obligations, the Writ ſhould have been Special, and 
not Bona & Cattalla. Br. Faux Latin. pl. 36. cites 22 H. 6. 29. 30. 
12. In Detinue the Plaintiff counted hat he detain'd a Charter by 
which three gave to him in Tail all Lands and Tenements which they had 
in D. jointly with F. A. and did not fhew if J. A. then was alive or 
not; for if another has Title as well as the Plaintiff, he thall not have 
Action alone. Br. Charters de terre, pl. 9. cites 33 H. 6. 26. 

13. Count in Detinue per ſuventionem is a new Uſe; for the ancient 


14. Detinue by the Hei 


ought, and that the Feme is dead without Iſſue, and that he is Heir, and 
ſhewed How, and that the Evidences came to the Hands of the Defendant 
by reaſon of the Marriage &c. and that the Defendant, though often re- 
quired, has not reſtored them to the Plaintiff ; and per Priſot and the beſt 
Opinion, the Count is not good becauſe he did not allege a Requeſt after 
the Death of the Wife, for before the Baron had good Cauſe to retain 
them. Br. Count, pl. 16. cites 33 H. 6. 29. 5 , 

15. So in Detinue againſt Executors of a Bailment to the Teſtator. Thi. 
16, Se 


F the Feme again}# the Baron, who cannot be 33 
Tenant by the Curteſy, and the Plaintiff convey'd to himſelf Title as he 8 © 


10. Detinue Od reddat Bona & Catalla, and counted of three Tallies, F. N B. 139. 
cach of 10 J. and yet the Writ awarded good ; contra it ſeems if he de- (B) in the 


mands three Obligations, there the Writ ſhall be Special. Br. Detinue N 
. 0 
de biens, pl. 24. cites 21 H. 6. 29. e of 


Uſe is Quod deven. ad Manus &c. without more. Br. Detinue de biens, N N 
pl. 10. cites 33 H. 6. 27. per Littleton. ol. 9. eine 


6 ob. 
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16. So bf him in Remainder after the Death rf the Tenant in Tail with. 
out Iſſue, Requeſt ſhall be alleged after; Quæte. Ibid. 

11. It a Man has a Manor and Charters thereof, and gives the Manor 
in Tail, the Donee "ſhall not have the Charters, if he does not give 
them to him; for the Donor ſhail retain them to have the Voucher Pa- 
ramount, therefore it is ſufficient tor the Plaintiff ro Jay that he was 
ſeiſed of the Manor &c. and ſo demand the Charters, per Moyle, to 
which Choke agreed. Bur per Danby 2 it ſuffices againſt 
a Stranger to ſay as above, but not agaifMthe Donor. Br. Charters de 
terre, pl. 56. cites J. E. 4. 26. 0 

18. In Detinue of a Cheſt with Charters ſeal d, the Defendant ſaid, 
that he pledg d the Box ſeal d with Charters to him for 100s. to him lent, 
and he is ready to deliver it upon Re-payment of the 100s. Abſque hoc that 
he detain'd &c. and a good Plea; and yet the Defendant might have 
waged his Law thereof when he does not count of a Charter Special, 
Br. Charters de terre, pL 62. cites 22 E. 4. 7. 

19. Detinue de bonts & Cattallis, and coftnted of a Cheſt of Charters, . 
and therefore ill; for there is a Special Writ thereof given Quod red. 
dat Ciſtam cum Chartis &c. For by Gift de Bonis & Catallis Charters 
do not paſs. Br. Charters de terre, pl. Jo. cites 22 E. 4.12. 

20. In Detinue of Charters concerning the Inheritance ot Lend it is good 
Policy, it poſſibly he can, to declare of one Charter in Special, and then 
the Detendant ſhall not wage his Law. Co. Litt. 286. b. 


(D. 5) Pleadings. 


I, RIT of Detinue was de Charta, and the Declaration was of 
a Confirmation. Br. General Brief, pl. 22. cites P. 19 E. 3. 

3 E. 3. 209. and Fitzh. Detinue 49. 
2. And Detinue of Charters by the Heir may be General in the Writ 
without naming him Heir, but in the Declaration he ſball ſay Heir &c. 
Ibid. cites Fitzh. Detinue, 54. | 


1 ch 3. Detinue F a Writing of 1001. in which A. was bound to the Plain- 
1 8 pag Fs tiff, which was delivered to the Defendant by the Plaintiff and A upon a 
21 E. 3. 30. certain Condition in indiſſerent Hands, aud the Condition is broken of the 
thus Viz, Partof A. The Defendant ſaid that the Writing of a great Sum was de- 
_—_ of  livered to him by them upon Condition contained in an Indenture remaining 
9 2 E: in the Hands of the Defendant, abſque hoc that he recetv'd the Writing 
Defendant Contained in the Count and a good Plea, though he did not ſay of what 
ſaid, that a Sum ; tor he pleads it to the Action, bur if he had pleaded it fo the Writ, 


17 * of he ſhould have ſhewn what Sum, to the Intent to give a better Writ, 
30 l. was 


e verdi and the Iſſue was entered, That he did not receive the Writing ot ſuch 
lim abſque à Sum as the Plaintiff counted; Priſt and the others e contra. Br. 
hoc that any Charters de terre, pl. 2. cites 21 E. 3. 3o. 

Mriting of | | | 
201. was delivered to him, and a good Plea, per Cur. for Doubt of the Double Charge, quod Aurum 
tor 2ol. and 301. cannot be taken to be the fame, 


In Derinuz 4. Detinue of Charters by F. Son of T. of W. it is no Plea that the 
of args Plaintiff is a Baſtard, tor he demands only Chartels of which he was 
Baſtardly in Poſlethon, by which this Challenge was entered, and he was com- 


isagood pelled to anſwer. Br. Charters de terre, pl. 24. cites 38 E. 3. 22. 
Plea. Br. | | 


Charters de Terre, pl. 64. cites 35 H. 6. 9. 
5. De- 
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5. Detinue of a Cheſt with Charters incloſed or ſealed ; it is not tra- 
verſable if the Che/t be cloſed or ſealed or not; per F inch, quod non ne- 
gatur. Br. Traverſe per &c. pl. 36. cites 41 E. 3. 2. 
6. In Detinue of Charters in a Cheſt, it is not traverſable whether they 
were in a Cheſt or a Hamper &c. Br. Traverſe per &c. pl. 285. cites 
44 E. 3. I. | 
* Betinne of two Boxes with Charters ; the Defendant pleaded Re- 
delivery in another County, and it was ſaid there that 5, 8, andg H. 2. 
it was awarded a good Plea. Ongre, tor it ſeems to be Non detinet 
argumentative, and then taking the General Iſſue and this Matter in 
Evidence. Br. Charters de terre, pl. 17. cites 2 H. 4. 6. and ſee 22 
H. 6. 15. and 11 H. 4. 50. | 

8. In Detinue it is no Plea 7hat ne baila pas; for the Bailment is not 
traverſable; tor he ſhall anſwer to the Detinue. Br. Detinue de biens, 
pl. 50. cites 3. H. 4. 

9. Detinue of a Bag with 20 l. The Defendant, as to the Bag pleaded 
Non detinet, and to the 201, he ought to have Action of Debt, & non 
allocarur. Br. Detinue de biens, pl 17. cites J H. 4. 13. 

10. By which the Defendant ſaid, that F. M. deviſed the 201. to the 
Defendant, and made his Feme Executrix, and died, and ſhe took the 
Plaintiff to Baron, and after ſhe delivered the 201. to the Deſendant for 
his Legacy, judgment 11 Actio; and the Plaintiff” ſaid, that ihey were 
his Goods, Priſt, & non allocatur, without traverſing that they were 
the Goods of the Teſtator, by which the Plaintiff juſtified to retain the 
20 I. tor her Dower, & non allocatur; tor ſhe ſhall be endowed of the 
Land and not of the Goods. Ibid. | | 
rt, In Detinue of Charters, the Meſue Conveyance was traverſed, ſcil. Br. Charters 
That the Plaintiff was not Heir to the Land prout c. without anſwering de terre, pl. 
to the Detinue. Br. Traverſe, per &c. pl. 51. cites 14 H. 4. 28. H 3 


; : 4 1 ; 27. and 21 H. 
6. 1, — Br. Pleadings, pl. 20. cites S. C. Br. Negativa &c. pl 13, cites 11H. 4. 39. and 14 H. 


4. 2 9. S. P. : | | 
but the Plaintiff ſhall not be permitted to traverſe the Meſne Conveyance in Detinue where he 
may wage his Law, unleſs in Special Cafes. Br. Ley Gager, pl. 94. cites 21 E. 4. 55. 


12. In Detinue, the Plaintiff, or the Garniſter may declare of o- 
ther Bailments than the Defendant acknowledged, Br. Detinue de biens, 
pl. 54. cites 3 H. 6. 50. | ; 

13. In Detinue of Charters [the Defendant demanded} Judgment of Br. Count, 
the Count, tor he has not declared of hom much Land the Deed concerns, pl. 1. cites 
and therefore IIl per Cur' by which he amended it; for it the Charter > ag 
be loſt or burnr, he ſhall recover all in Damages, and the Defendant ,; | ol. "a 
pleaded to the Count, becauſe the Plaintiff did not intitle himſelf to it, SuSE 
by which he amended his Count, and intitled himſelf by Gift in Tail S. P. Br. Re- 
to J. by the ſame Deed and Deſcent to him &c. by which the Defendant plication, 7 
tuſtified, becauſe the Defendant is Siſter and Cobeir with the Plaintiff by 8. 7 Lad 
the ſame Deſcent, and the Plaintiff ſaid, that Partition was made be- 
 tweenthem and this Land allorred to the Plaintiff. Br. Charters de 
terre. pl. 1 cites 3 H. 6. 19. | 

14. In Detinue the Plaintiff” counted of a- Bailment of Charters, and 
the Defendant ſaid that he found them, and F. N. brought the like Action, 
abſque hoc that he bailed, and a good Plea, per Martin, for it he confeſſes 
the Bailment he would be chargeable to both, but now he ſhall not be 
charged but to him who Right has. Br. Bailment, pl. 5. cites J. H. 

6. 22. 

15. In Detinue of Charters of Land Exigent does not lie, becauſe it 
ſounds in the Realty contra of other Writings. By which the Defendant 
ſaid, that after the Bailment he at B. in another County than the Writ is 


brought in, delivered the ſame Box and Charters again, Fudgment ſi Afio, 
K and 
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and a good Plea; becauſe the Detendant in this Action cannot wage his 

Law; contra inAction in which the Detendant may wage his Law; Note 

the Diverlity. Br. Charters de terre, pl. 29 cites 8 H. 6. 29. 

16 In Detinue of Charter the Plaintiff collnted that the Deed was deli- 

wered to follow the Eſtates of Land, and that he 1s Heir to it; this is not 

double, Br. Charters de terre, pl. 3. cites 9 H. 6. 15. 
17. Otherwiſe, it is if he had counted that it was delivered to deliver 
] to him, and that he is Heir tothe Land; Note the Diverſity. Ibid. 
! 18. And the Detendant pleaded Fine with Warranty of a collateral An- 
| ceſtor, and the beff Opinion was, that this is no Pl-a; for though the 
Plaintiff ſhall be barred of the Land, yet the Conuſee has no Right to 
the Land, and alſo in Formedon in Remainder, it may be that the 
| Plaintiff may avoid the Fine. Br. Charters de terre, pl. 3. cites 9 H. 6. 
| 4 9. Detinue againſt Executors of Bailment made to the Toſtator of Charters 
| to rebail to him or his Heirs, the Executors ſaid, that they delivered them 
to F. N. who has Title to the Land, and a good Plea by ſeveral ; for 
though the Teſtator may charge himſelt doubly by his Acceptance, yet 
Executors, nor he who finds a Deed, ſhall not be charged but to him whoRight 
| has, and it ſeems that he is no longer chargeable but during the Time that 
he has the Poſſeſſion thereof; tor Executors, and he who finds a Deed is 
not bound to keep it, but if they relinquiſh the Poſſeſſion they are diſ- 
charged, but if they break the Deed or burn it Treipaſs lies, as ap- 
pears elſewhere. Br. Charters de terre, pl. 12. cites 9 H. 6. 58. 

20. In Detinue of Chartcrs the Detendant pleaded Abitrement. Per 
Babb. this is no Plea ; ſor this Action is mix d with the Realty, and a 
Man ſhall not wage his Law, nor Proceſs of Outlawry does not lie. 
Br. Charters de terre, pl. J. cites 9 H. 6. 60. 

21. Detinue of three Cheſts with Charters, and ſhewd what Char- 
ters were in each of them, and the Defendant ſaid, that two Cheſts came to 
their Hands ſeverally as Executors, and the Key remain'd always in the 
| Hands of the Plaintiff, which Cheſts he is aud always has been ready to 
deliver, and could not have them here for the Greatneſs of the Carriage, 

Abſque hoc, that he had any other Cheſts, and to the third Cheſt Non De- 
tines &c. and the Plea good, notwithſtanding that he did nor thew 
what two Cheſts they are, by reaſon rhat they are lock'd ; tor though 
the Plaintiff declares what is in the one, and what in the other, yet the 
Detendant cannot open them, therelore his Anſwer good as above. Br. 
Charters de terre, pl. 8. cites 9 H. 6. 65. | 

22. In Detinue ypor Bailment made by the Plaintiff to the Defendant, 
he pleaded that after the Bailment the Plaintiff took them, and after they 
were ſtole and waiv'd in his Manor, Ly which he ſcisd as Waif, and a 

good Plea, Br. Detinue de biens, pl. 46. cites 10 H. 6. 21. 

23. Contra if the Goods had been ſtolen from the Baile; this is his 
Folly by his miſ-keeping. Ibid. 

24. Contra if they had been robb'd from the Bailee Ibid. 

25. See 14 H. 6. 1. the Delendant came in by Exigent, the Plaintiff 
counts ot a Cheſt with Charters, and of one Charter in &petial, the De- 
tendant pleads to the Charter Non Detinet, and to the Reſidue wages his 
Law inſtantly, and then was permitted to make an Attorney. F. N. B. 
138. (A) in the new Notes there (c). - 

26. If the Plaintiff recovers againſt the Defendant, this Recovery ts no 
Bar at another time in Writ of Detiaue brought againſt the Defendant by the 
Garniſhee, Br. Detinue, pl. 30. cites 21 H. 6. 35. | 

Br. Garni- 27. In Detinue of t Writings Obligatory the Detendant may ſay, 

thee, pl. 30. that they were deliver d to him by the Flatntiff and F. N. upon certain 

eites S. C Condition, and Abſque hoc that they were delwver'd by the Plaintiff alone, 
per Aſcue, quod non Negatur, Br. Barre, pl. 29. cites 21 H. 6. 35. 
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28 It ſeems it is no Plea in Detinue of Goods to ſay, that before in 
Detinue and Garniſimeut againſt him (the Deſeudant) he did recover the 
Goods, Heath's Max: 62. cltes 21 H. 6. 55. 

29. In Detinue of Charters conterning Frank-Tenement, the Plaintiff 
declar'd upon a Bailment made by himſelf at A. in the County of Middleſex, 
the Defendant ſaid, that he re-bail'd them th the Plaintiff at A. in the 
County of . Priſt, and becauſe the Re-bailment was in another County than 
the Writ was brought in, and alſo of Charters, the Defendant cannot 
wage his Law, therefore a good Plea, per tot. Cur, Br. Charters de 
terre, pl. 33. cites 22 H. 6. 15. 8 

zo In Detinue of Charters it is 4 good Plea that he deli ver'd them in 
another County, Without anſwering to the Detinue, per Laicon, becauſe 
he cannot wage his Law, quod non Negatur. Br. Charters de terre, 
pl. 40. Cites 37 H. 6. 10, 11. f | og: 

31. Detinue of 4 Box with Charters and Muniments concerning the Inhe- 
ritance of the Plaintiff, and counted of four Charters Special, and ſaid to 
one that his Father, whoſe Heir he is, was ſeiſed of ſo much Land in D. 
in Fee, and poſſeſs'd of a Charter, by which F. gave the Land to his Father 
in Tail, and died, and the Land deſcended to him, and well as to the firſt 
Deed, notwithſtanding that he ſaid that his Father was ſeiſed in Fee, 
and poſſeſs d of the Deed by which it was given in Tail; for it may 
be that he diſcontinued and re-took an E tate in Fee, and yet the Deed be- 
longs to the Heir in Tail, quod Nota. Br, Charters de terre, pl. 4y. cites 

$ H. 6. 24. | . ny | 
. 22; And to another counted of a Deed indented 7 which his Father 
gave to R. in Tail, who died without Iſſue, and ſo the Deed belong'd to him, 
becauſe the Land is reverted to him as Heir &c. Aud to another Deed, inaſ- 
much as his Father and W. N. were ſeiſed in Fee, and leaſed to M. for Life, 
reſerving the Remainder to the Father in Fee, and N. died, and the Father 
died, and he is Heir to him, and ſo it belongs to him. And to another 
Deed, by which F. gave certain Land to him and his Feme in Fee, and that 
the Box and Charters came to the Defendant by Trover, And of the three 
Deeds the Court held with the Plaintiff; But as to the fourth Deed 
that the Writ ſhall abate; for ß Trover the Baron and Feme buzht to 
have join'd in Action; But if it had been of Bailment made by the Baron 
alone, he alone ſhall have the Action, and 1o the Writ ſhall abate of 
this Parcel, per Cur. and not in Toto. Br. Charters de terre, pl. 47. 
cites 38 H. 6. 24. 
33. By which as to the ot her three Charters the Deſendant pleaded Re- 
delrvery in another County, and to the Box and other Charters wag'd his 
Law, and perform'd it without Challenge. Ibid. 

34. Detinue of Charters concerning a Gift in Tail to his Anceſtor, whoſe 
Heir &c. and that the Deeds were deliver d upon the Livery of Seiſzn of the 
Donor of the Land in Tail, and that they came to the Hands of the De- 
fendant by Trover, The Defendant ſaid that Ne Dona Pas the Land, Priſt, 
1 a good Iſſue, Quod Nota. Br. Charters de terre, pl. 48. cites 39 

„ 

35; IN if the Plaintiff had counted upon Bailment. Thid. 
36. Detinue of Charters by which F. N. gave to the Plaintiff in Tail, 
or if Cui in Vita be brought which V. gave to her in Tail, Ne dona pas 
is a good Iſſue. Br. Traverſe per &c. pl. 333. cites 39 H. 6. 35. 
37. In Detinue the Plaintiff demanded a Deed in which was contain'd, 
that this ſame Plaintiff infeoff d J. N. of ſuch Land, and did not ſay (by 
which he infeoff*d F. N.) in Fat, and yet well; For if he contetſes 
Feoffment, this ſhall be Evidence againſt him after, and it may be, 
that it was deliver'd upon Condition, which was broken of the Part of 
the Feoffee, and therefore the Deed belongs to the Feoffor again, in- 
aſmuch as it ſhall not remain as an Evidence againſt him or his Heirs 
after. Br. Charters de terre, pl. 50. cites 39 H. 6. 36. 
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38. * Detinne by the Baron and Fime, of the Livery of the Feme, dum ſola 
fuit ad reliberand' quando &c. The Detendant ſaid, that before the Feme 
any Thing had R. Baron of the Feme was poſſej/*d, and lying upon his Bed, 
Het, charg'd the Feme to deliver them to the Defendant to his own Uſe, and 
made the Feme his Executrix and died, and ſhe, being Sole, deliver'd the 
Goods to the Defendant accordingly, Abjque hoc, that fhe deliver'd to re- 
deliver prout &c. and held no Plea; For he may wage his Law, or plead 
the General Iſſue. Br. Detinue de biens, pl. 38. cites 2. E. 4. 13. 

39. An Hoftler may retain a Horſe, it che Maſter will not pay tor his 
Eating. Br. Detinue de biens, pl 39. cites 5 E. 4. 2. Per Haydon, 

40. And a Taylor may retain the Garment till he be paid tor the Mak- 
ing. Ibid. 

11 And where a Man ſells his Horſe for 408. he may retain the 


| Horſe till he has the 40 8. unleſs it be agreed 20 pay it at a future Day. 


Tbid. 


42. In Detinue of /ix Boxes of Charters, the Defendant intitled himſelf 
to them, and the Plaintiff ſaid, that he brought his Action of other fix 
Boxes with Evidences, and ſhew'd what, which are others whereof he has 
not pleaded in Bar, and inaſmuch as he has not anſwer'd to them, he 
demanded Judgment &c. and well, per Choke and Danby, Br. Char- 
ters de terre, pl. 35. cites 9 E. 4. 23. 

43. Detinue of Goods baiPd to A. by the Plaintiff, who baiPd to B. who 
loft them, and the Defendant found them, the Defendant ſaid, that the ſaid 
B. baifd them to him to bail to M. which he has done, Abſque hoc, that 
he found the Goods prout, and by ſome he ſhall not traverſe the Conveyance 
where he may wage his Law as here, and Littleton and Brian e contra, 
and then the Detendant pleaded, that after the Trover B. who loſt, 
re- took them, Judgment &c, Br. Detinue de biens, pl. 40. cites 12 


E 48. 


S. P. per 
Bryan; for 
otherwiſe he 
does not an- 
ſer the 
Count. Br. 


Traverſe per 


44. And in Detinue of Bailment made in Middleſex, the Defendant may 
ſay, that it was in Eſſex, upon certain Conditions which ke has perform'd, 
abſque hoc, that it was made in Middleſex, this is a good Plea. Per 
Littleton and Brian, quod fuit concet]um. Ibid. 

45. And it was agreed in Detinue of Bailment that it is a good Plea, 
that it was deliver'd to him to bail to N. which he has done . Abſque hoc, 
that it was bail d to him to re-bail. Ibid. 

46. It is a good Plea that before the Bailment A. was poſſeſs'd ut de Pra- 
prits, and the Plaintiff took and baiFd them to the Defendant, and A. re- 
took. Br. Detinue de biens, pl. 40. cites 12 E. 4. 8 

47. Or, that after the Bailment the Plaintiff uns Outlaw'd, and the 
Goods ſeis'd for the King. Ibid. a 

48. Or, that they were put in Execution by Fudgment upon Recovery 
of Damages, and thoſe are * Pleas per Littleton and Brian, though 
he may wage his Law, Ibid. _ | 

49. In Detinue of Charters it is a good Plea, that they were baiÞd to 
him upon Condition, that if the Feme of the Defendant, Daughter of the 
Plaintiff ſurvive the Plaintiff, that then he ſhall retain them, and if not, 
that if age render them &c. Quod Nota, per Cur. tor he is not bound 
to render them during the Lite of the Plaintiſf, and the Feme of the 
Defendant. Br. Charters de Pardon, pl. 49. cites 18 E. 4. .18. 

50. In Detinue of Charters by an Abbot, it is à good Plea, that the 


Predeceſſor pledg*d them to him for 101, which is not paid. Br. Charters 
de terre, pl. 69. eites 21 E. 4. 19 


51. Detinue of a Box ſeal'd with Charters, and counted upon rover, 
the Detendant pleaded that the Flaintiff bald them to him in Phage till 
51. was paid, and if he will pay it, he will re-deliver them, and no Plea 
per Briggs, without traver/ing the Trover, quod non Negatur. Br. Tra- 
verſe per &c. pl. 260. cites 21. E. 4 19. 


&c pl. 250. cites 21. E 4. So. 


52. In 
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52. In Detinue of 4 Horſe Price five Marks ad reliberand guando &c. 
it is no Plea that he deliver'd it to deliver to NM. VN. which he has done 
Abſque hoc that it was bail'd to re-bail, per Cur. becauſe the Defendant 
may wage his Law, Br. Detinue de biens, pl. 42. cites 21 E. 4. 55. 

53. But per Brian in Detinue of Bailment to re-hail, it is a good Plea Br. Ibid. pl. 

that the Plaintiff after the Bailment gave it to the Defendant quod fuir 49: ciο,L 12, 

conceſſum, and yer the Defendant night have waged his Law. Ibid. 1 

54. And that after the Delivery the Horſe was fie, of divers Tnfirmities, lud Bien, 
as Botts, Glanders &c. by which e died at K. before Requeft made by the 

Plaintiff to re-vail him, and a good Plea, Br. Detinue de biens, pl. 42. 

cites 21 E. 4. 55. EE. 

55. Contra if he had not ſaid that it was before Requeſt ; for if it had 
been after Requeſt, this had been the Folly of the Detendant ; note 
the Diverſity. Ibid. 

56. In Detinue the Plaintiff counted ron Trover, the Defendant juſti- 

fied for Pleages upon Money leut, and per Brian this is no Plea without 

traverſing the Trover ; tor otherwiſe he does not encounter the Plaintiff, 

Ibid. 

57. Where a Man brings Detinue of 2 Gown and Caſſoch, to the Value 
of 405. it is no good Count; for he ought to ſever the Price ot the Gown 
y itſelf, and ſo of the Caſſock; for if the one be loſt ſo that it cannot 

be recover'd, he ſhall recover the whole 40 8. for this only, which 1s 

not Reaſon, and therefore it would be Error; per Bryan Ch. j. Bur the 

Prothonotaries were againſt him; And it ſeems to me that it may ve ſe- 

ver d by the Verdif?, notwithſtanding that the Count be general ot one 
intire Sum. Br, Damages, pl. 129. cites 2x E. 4. 77. 

55. Detinue of diverſe Parcels of Goods, tender of Part of them is a 
good Plea of them before Verdict. Br. Tender, pl. 39. ciies 1 R. 3. 

59. Contra after Verdiò where ehe Inqueſt taxes a Sum in Groſs for Da- 

mages of all the Goods, and thalt nor fever the Damages. Br. Tender, 
pl. 39. eites 1 R. 3. | 

60. The Plaintiff may count of a Waggon full of Wood ad Valentiam &c. 
in oue Groſs Sum. Br, Count, pl. 75. cites 1 R. 3. 2. 3. 

61. 0 of a Flock of Sheep, buſvel of Grain &c. which are intire, and 
need mot fhew the Price If £460 Thing by itſelf, nor the Value. Ibid. 5 

62 Detinue upon Toter, the Defendant juſtified for Diſtreſs of the S P. Br. Tra- 

ſame Gcods for Rent arrear, judgment 1i Actio, and did not anſwer to the Ferre 2 

Trover, and good per Cur. tor it is not traverſable; But in the Caſe of dite 0 
27 H. 8. 33. Shelley ſaid, that in fome Caſe Trover is traverſable, 
which Fitzherbert expreſsly deny d. Br. Detinue de biens, pl. 2. 
cnes. 2. H. g. 22. 

63. In Detinue for 40 Ouarters of Wheat, the Plaintiff declared imply 
upon a Contract for Corn; the Deſendant pleaded that the Plaintiff was to 
pay for it immediately when he came for the Corn, otherwiſe the Contract 
was to be void; and ſaid that he had delivered the Plaintiff 20 ©tarters, 
which the Plaintiff had paid for; but that afterwards he delivered 10 
Luarters more, which the Plaintiff had not paid for. Held, that the Plea 
was good without a 'Traverſe ; that the Contract was ſimple, for the 
Traverſe ought to be by the Plaintiff (viz.) that the Contract was ſimple 
Abſque hoc, that it was conditional. Dyer 29. b. 30. a. pl. 201. Hill. 
28 H. 8. Anon, 

64. A Releaſe of all Actions Perſonal is a good Plea in Bar in Detinue 
of Charters. Co. Litt. 286. b. 

65. If a Man have Goods delivered to him to deliver over to another, and 
afterwards a Writ of Detinue is brought againſt him by him who has 
Right unto the Goods; now it the Defendant, depending the Action, deli- 
vers the Goods over to him to whom * were bailed for him to deliver _ 

ENTS 


— 


| 
| 
| 
| 


* — 1 1 2222 93 % 


2 2 ISL: "Tv * . * 2 \ — FIT +4 Ae 


Detinue. 


—— — —— ——ñů——— — ls — — — 


_ 


— 


this is a good Bar in the Action, becauſe he has delivered them accord- 
ing to the Bailment made unto him. F. N. B. 138. (M). 
66. Where Detinue is brought of ſeveral things, the ſure Way is to 
count ſpecially of the Value of every thing by itſelf. lenk. 1 12. pl. 19. 
67. The Plaintiff thall not have more Damages than he counts for; for 
the ſudgment is to have the thing detained, and Damages tor the Deten- 
tion if the thing itſelf cannot be had. Jenk. 288. pl. 23. 


(D. 6) Garniſhment: 


1. N Detinne the Plaintiff counted of a Statute Merchant delivered to 
the Defendant, who pray d Garniſhment againſt B and had it, who 


came and pleaded Releaſe of the Plaintiff, and rhe Caſe was, that B. was 


bound in a Statute to the Plaintiff in ioo l. and after the Plaintiff releaſed to 
B. all Afions, and after they two delivered the Writing to the Defendant, 
upon certain Condition performed to be delivered to the Defendant, and if 
not, then to the Plaintiff, and the ſaid B. pleaded this Releaſe in the Action 
of Detinue upon the Garniſhment, and the Plaintiff demurred becauſe the 
Delivery was after the Releaſe made, and yer, becauſe the Debr and Sum 
in the Statute is determined by the Releaſe, and therefore it ſhall be in 
vain for the Plaintiff to recover the Writing, and cannot have Action 
upon ir, and therefore he was barred by Award, quod nota, Br. Re- 


leaſes, pl. 30. cites 39 E. 3. 23. 


2. In Detinue of Deeds or an Obligation, if the Defendant prays Gar- 
niſhment, and the Garniſbee comes and is at Iſſue with the Plaintiff and 
after dies, the Writ ſhall nor abate, but Re-/ummons ſhall iſſue againſt 
the Defendant, and Scire Facias againſt the Executors of the Garniſhee ; But 
if the Defendant dies, the Writ foall abate, and yer he is our of the 
Court by the Appearance and Plea of the Garnithee, and the Judgment 
ſhall be againſt the De fendant of the Writing and againſt the Garnithee 
of the Damages, and Diſtreſs ſhall iſſue againſt the Defendant to deliver 
the Writing. Br. Charters de terre, pl. 5. cites 9 H. 6. 36. 

3. In Detinue the Defendant pray'd Garniſbment againſt a Stranger, 
and had it, and two Nihils return'd, and yer he had Proceſs at nis 
Prayer to warn him iz another County. Br. Proceſs, pl. 152. cites 6 E. 

"Ti; | | 

5 4. Detinue of Baggs and Charters ſealed, the Defeudanut ſaid that it 
was bailed to him by the Plaintiff and B. upon a certain Condition, and 
that B. is dead, and made no Executor, nor is the Adminiſtration com- 
mitted, and pray'd Scire Facias to warn the Heir of B. and the Ordinary, 
tor he does not know whether the Writings are Real or Perſonal. Per 
Brian it is not Error, though you have your Prayer, wherefore ſue 
&c. Br, Bailment, pl. 9. cites 14 E. 4. 1. 

5. Detinue is brought for a Deed, the De fendant pleads, that the 
Plaintiff and one A. delivered the Deed to him upon Cundiicn, and that it 


das tobe delivered to the Plaintiff, if the Condition was performed; but it 


otherwiſe, to be delivered to A. and that the Defendant does not know whe- 
ther it be performed or not; and he prays a Scire Facias co wara A This 
Scire Facias iſſues againſt A. and although 20 Nihils be returned againſt 
A. the Plaintiff ſhall not have the Writing delivered to him; for the 
Detendant is not in Fault. It the Garnithee appears, he cannot vary 
trom the Condition alleged by the Detendant; tor if he varics, the 
Plaintiff ſhall have the Deed by judgment againſt the Deteadanr ; and 
the Garniſhee ſhall alſo have Detinue againſt the Detendaar, if his Al- 
legation of the Condition is falſe. Jenk. 101. pl. 96. 


(D. 7) Ver- 
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(D. 7) Verdict. 


I. ETINUE of Evidences ; the Fury found Damages, and did not 
| inquire whether the Evidences were burnt or not, by which new 
Enqueſt was awarded. Br. Enqueſt, pl. 85. cites 20 E. 3. and Firzh, 
Office de Court 22. | ns : 
2. In Detinue the Jury ought to find the particular Value of every S. P. by 
particular thing demanded by Reaſon of the Damages; Per Doderidge 1 


i | - ulſt 
J. Roll Rep. 128. Hill. 12 Jac, B. R. cites 3 H. 6. 4. ) H. 6. 43. 1 H. Lit Rep. 
7. 3. 33 H. 6. 21 H. J. [/. b.] 11 H. J. 3. 542 1 


dn — 


— 


PER 


(E) How the Judgment ſhall be. See tit. Judg- 


ment. (). 


1. J NDetinue ok Charters, if the Iſſue be upon the Detinue, ano He ſhall re- 
it is tound that the De fendant hath burnt the Charters, the Judg⸗ cover all in 
ment ſhall not be to recover the Charters, for it appears chat he Danses Br: 
cannot have them, but he ſhall recover the * Value ot che Land in oo gr nah b 
Damages. Contra, 17 Edw. 3. 45. adjudged; H. 6. 35. 


| 5 5 EY 3 per Newton 
| . and Paſton, —— Br! Charters de terres, pl. 1. S. P. cites 3 H. 6. 19. 
* $. P. But in Treſpaſs of Charters taken he ſhall not recover Damages bur only for the Taking 
contra Pacem ; ard therefore in the one Caſe the Value of the Land ſhall be alleged in the Count; 
but in the other it need not. Br. Charters de terre; pl. 26. cites 21 E. 3. 28. and 17 E. z. 45. 


2. In Detinue of 40 Charters, the Defendant offer'd nine and deny'd the 
r-/t, and ſo to Iſſue and delivered the nine, and the Plaintiff received 
them, and the Detendant was amerc'd for detaining them. Br. Charters 
de terre, pl. 23. cites 38 E. 3. 3. | 1 

3. Detinue was brought of a Bag of Evidences, and of a Charter of the Br Garni- 
Tl of the Manir of B. to whith the Plaintiff is Heir, and ſhew'd How hee, pl. 1. 
Heir &%. and the Defendant ſaid, that F. N. was poſſeſſed of the Bag and _ ey 
Charters,but what Charters were in it he did net knew, and died, and the De-ꝗe terre. 5 

fendant is Executor to him, and the Baggs and Deeds therein came to him as 2 cites S. C. 
Executor, and ſaid, that the Lord F. had enter'd into Part of the Land, 

and if any of the Charters belonged to him or not he did not kncw, and pray'd 

etre Factas againſt the Lord F. & c. Per Martin he ſhall not have Scire 

Facias bur where he confeſſes the thing demanded which he has not 

done, and alſo he ought to make Privity of Bailment, which he has not 

done. Bur per Cockain and Babingron Scire Facias lies well; Quære, 

and per Martin they may open the Bag to ſee to whom the the Deeds 

belong. Contra per Babbington and Cokain, for they cannot know up- 

on Sight of them. Br. Scire Facias, pl. 4. cites 3 H. 6. 35. | 

4. In Detinue, if Judgment be had for the Plaintiff, and afterwards 
Judgment be reverſed, Reſtitution ſhall be made to every one that hath Loſs. 

Arg. 2. Brownl. 82. cites 75 H. 6 42. 3 

5. If the Deed be taken and burnt, the Plaintiff ſhall have Freſpaſs, 
and ſhall recover Damages, but in Detinue thereof he ſhall recover the 
Writing itſelf. Br. Charters de terre, pl. J). cites 9 H. 6. 60. 

6. Whete it is awarded in Detinue that the Plaintiff ſhall recover the Br. Tudg- 
Charters demanded if they canle delivered, and 40 5s. Damages, and if they ment, pl. 36. 
cannot be delivered, 101. there a Diſtreſs only ſhall iſſue to make Delivery 5½ ©* H. 
ot the Charters recover'd, and if there be return'd in Iſſues a Nihil, and 8 5 55104 


he does not come and deli, er the Charters, Execution ſhall be awarded pl. 101 cites 
| | | 01 


Fr » 


ates * — 4 
—— 13 © * 


Detinue. 

„H 6.41. cf the greater Sum, as appears there, and fo fee a conditional Judg: 

_ 15 Iſſues ment there. Br. Executions, pl. 55. cites 22 H. 6. 41. 

ret. pl. S. 

w ites S. C. . by” ; | 

ir. Detinue 5. Detinue of a Cheſt with Charters and Muniments by F. againſt R. 

biens pl. who pleaded, that non Detinet, and it was found againſt him to the Da- 

. 11age of 40 s. if he may have Livery of the Writings, and if not to the Das 
mage of 40 Marks, by which the Pluntiff had Fudgment to recover the 

I ritings, and the Damages of 49s. and Diſtreſs to the Sheriff to diſtrain 
him to make Deliverance returnable, Octab. Mich. at which Day the 
Defendant was demanded upon Pain of his Iſſues, and made Default, and 
no fudgment upon the Default, nor any Iſſules enter'd the ſecond or fourth 
Day of the Octabis, by which the Plaintiff pray'd Execution of the Cheſt 
vith Charters, and at this Day Writ of Error was ſued forth. And 
Note, that at the Day of the Diſtreſs che Detendant cannor have any 
Plea to the Matter; for if he appears or makes Default, Execution 
ſhall be awarded. But he may ſay to ſave the Iſſues, that the Cheſt was 
ſo great that he could not carry it, But then he ſhall de awarded to make 
Deliverance to the Sheriff, and by the Writ of Error their Hands are 
clos*d, ſo that they cannot award Execution. Br. Charters de terre, 

| pl. 34. cites 22 H. 6. 41. | | 

Bi. Petinue 8. And per Brown, if the Sheriff had return'd Nihil upon the Dif- 

de biens, pl. treſs, yet Execution ſhall be awarded; For a Man ſhall have but one Diſ- 

26. ciresd. C. ,,,/5 returnable in this Caſe, Quod Nota. Ibid. 

9. Detinue of two Writings, to the one the Garniſbee who came by 
Proceſs, ſaid, that it was deliver'd upon Condition, that if he ſtand to the 
Arbitrement of F. M. of all Matters between the Plaintiff and him, that he 
ſhall re-have it, and ſaid, that . awarded, that he ſball pay 40 s. to the 
Plaintiff, which he tender'd, and the Plaintiff refus'd and pray*d Livery, 
and a good Plea, without ſaying, that he is get ready; For the 408. is 
not in Demand now. And to the other Deed he ſaid nothing, by which 
the Plaintiff recover d it without Damages, per Cur. becauſe he has 
not been delay'd thereof, Quod Nota. Br. Charters de terre, pl. 45. 
cites 36 H. 6. 26. 

Er Damages, 10. Detinue upon a Writing of 20 .®Ouarters of Barley, price 201. and 
pl 54 cltes found for the Plaintiff, and they found rhe Price at the Time accordingly, 
— and when it ſpould be deliver d to the Plaintiff, at 335. the ©narter, but at 
the Time of the making of the Deed, the Price was 20 5. and the Plaintiff 
recover'd the Price, as it was at the Time that it ought to have been 
deliver'd, Quod Nota, and 33s. the Quarter, 18 J. in all, and re- 
cover'd the Price and all in Damages as it ſeems, and not the Barley 

itſelf. Br. Detinue de biens, pl. 28. cites 9 E. 4. 49. 

11. In Detinue the Plaintiff u not recover Damages, but where the 
Thing demanded cannot. be re-deliver'd. Per Cur. Br. Detinue de biens, 
pi..43, cites rt 8.5. 

12. But this ſeems to be of Damages to the Value of the Thing demand- 
ed, but it ſeems that he hall recover Damages for Detinue of the Thing, 
though the Thing itſelf be recover'd. Br. Ib:d. 

13. The Plainriff declar'd of three Gold Rings, and certain Parcels of 
Cloth &c. to the Value of 301. in a Groſs Sum, and the Defendant plead- 
ed to all Quod not Detinet, and the Fury found that he detain'd all to the 
Damage of 301. if the Stuff could not be re. deliver d. And there it is 
agreed, that the Plaintiff upon offer of the Defendant of Part of the Stuff, 
7s not bend to receive it, but may refuſe it it he does not offer all; and 
then he ſhall have all the Damages, but if he receives auy Part of the 
Stuff, he has foreclos*d bimſelf of all the Damages, and therefore, becauſe 
the Declaration was of a Sum in Groſs, and the Detendant pleaded a 
Plea to all, and the Jury gave intire Damages, and did not ſever them 
in the Verdict or in the Declaration, therefore per Judictum, the ro 
| 18 Hi 
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tiff recover'd atter long Argument, but this was againſt the Opinion of 
ſeveral. But it was agreed, that Plea of Tender of Part of the Stutt 
belore Action brought, and that the Detendant retuſed, is good in Bar; 
Quod Nota bene. Br. Detinue de biens, in pl. 48. cites 1 R. . x 
14. It the Bailment be at the Peril of the Bailor, the Bailee ſhall recover 
n Damages; tor he is nor chargeable over to the Bailor. Br. Bail- 
ment, pl. 8. cites 1 ; 

15. Jlidgęment in Detinue, that the Plaintiff ſhall recover the Goods See Peters v. 
or the Value, there ſhall go to the Sheriff a Diftriagas to the Delen- Hey ward at 
dant Ad deliberanda Bona, and it he will nor, the Plainti/Fihall have tit Judg- 
the Value as it is tax'd by the Inqueſt, and ſo it is in De/endant*s Elic- 3 
tions to deliver the Goods or Value to the Plaintifl. Per Frowike Ch. | 5 
Kelw 64. b. Trin. 20 H. 5. 

16. In Detinue the Plaintiff ſhall recover the Thins detain' d., and 
therefore it mf? be ſo certain as it may be known ; and for this Reaſon ir 
lies not for Money out of a Bag, or Cheſt, and ſo of Corn out of a 
Sack &c. Co. Litt. 286. b. - 

1 In Detinue the Thing itſelf may be recovered ; if not the Thing it- In Detinue 
telt, the Value of it, upon the Return of the Sheriff that he cannot find the, Plaintiff 
the Thing derained ; and it he can find ir, then the Thing itſell, and wo 3 72 
Damages for the Detention ; but let the Plaintiff in Detinue take Care in Ages Ns 
his Count tor Damages; for where the Value of the Thing detained #e bas de- 
exceeas the Count, in this Caſe he hall recover no more than he has ©/@red jor; 
counted; as in Treſpaſs, Annuity &c. Jenk. 159. pl. 1: hoe br 
Thing detained, and Damages for the De ten ion. If the Thing detained cannot be 544 95 Sherlff 
ſhall inquire de Damnis, and the Plaintiff hull have Fudgment for the Value and Detention upon, 


and according to, the Sherift's Return, that he cannot deliver the Thing by the Defendant's Fault, 
Jenk. 288. pl. 22. : | 


18. In Detinue for a Bond of 207, where a Verdict is found for the 
Plainrift ; the Judgment tor the Plaintiffought to be to recover the Bond; 
7 11 the Bond cannot be had, then ro recover 20/. with Nameges and 
(ass. Judged often ſo; and zot the Bond, or the Value of the Bond; For 
that leaves the Election to the Sheriff, Jenk. 320. pl. 24. | 


For more of Detinue in General, See Affi915 of Trover. Bailments; 
Octet, (P.) &c. Fatts, (L. a) &c. Inns and Jikeepers, (B) 
Jültitication. Trelpats, (Y.) And other Proper Titles. 
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(A) Teſtament. bee nie Cha. 


. rituble Uies, 


I hat Perf 0770 may make it. 


kt, 
A Piſhop may make a Teſtament. 2 O. 4. 2. b. 
2. Do an Archdeacon may. 2 D. 4. 2. b. 
3. So a Parſon map. 19 H. 6. 44. b. Fitz h. Teſta- 
t 1. cis 
S. C. — Br. Arrearages, pl. 6, cites S. C. and S. P. becauſe his Executor ſhall have one tags 
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incurred in his Time, 
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. 4. So a Dean may. Con. 19 Þ. 6. 44 b. 


cites S. C that a Dean cannot. 


Firch Teſa- 5 But an Abbot or Prior cannot make a Teſtamerit, 2 b. 


ment, pl. 1. 


: 2 5 ns 
cities S C 4 b. 
that an Abbor cannot. 


Firzh Teſta- 6. Maſter of an Hoſpital cannnot make a Teftament. 19 I), 
ment, pl 1. 6 44 3. | 


Cites S8. C. 

See pl. 7 | | 

Firzh 'Ieſta= J. A Warden of a Houſe that has a Covent and Common Seal 
ment, pl 1. cannot make a Teſtament, 19 H- 6. 44. b. Adjudged (it ſeems to be 
cires * Juen intended ok the Paule.) 


becauſe they 

have Com- . 

mon Seal, and all the Advantage which comes, accrues to the Uſe of the Houſe, and therefore it one 
of them dies, his Succeflor ſhall have a Scire Facias of a Recorery incurred in the Time of the Pre- 
deceſſor; Adjudged. — Br. Arrearages, pl. 6 cites 8 C thit if Mafter of a Hoſpital who has Con- 
fieres brings a Writ of Annuity and recovers, and dies, the Succeflor brings Scire Facias to recover 
the Arrears, he ſhall have them, and not the Executor of the Maſter ; for he cannot mike Executor 
in reſpect of any Thing which pertains to the Corporation. 


* Firth De- 8. A Feme Covert may make a Teſtament if che Baron agrees to 


viſe, Pl. 25. it after her Death. * 26 E. 3. 71. Mich. 8 Jac. B. Graunt's 
CItCS 8. G . . 4 

ia was Cale, per Cnxiam. 

join'd on the ; | 

Delivery of the Goods bequeath'd by the Wife. — See tit. Baron and Feme (Q. a) pl. 3. and the 
Notes there. And See Ibid. (R. a) in what Caſes Wiils made by Feme Coverts arc good, 


9. A Feme Covert Executrix Cannot deviſe any of the Goods 
which ſhe hath as Executrix without tbe Afient of the Husband, 
or his Agecemenc atter, though ſhe may make an Executor with- 
out his Allent. Mich. 8 Jac. B. Graunt's Caſe, per Curiam. 

10. Sd a Feme Covert cannot deviſe Things in Action, Which 
the hath, without the Alent or Agreement of the Husband. Micb. 
s Jac. B. Graunt's Cale, per Curiam. 

11, Rot. Parliamentt, 18 Ed. z. Numero 12. the Commons 
prayed, that where a Conſtitution was made by the Prelates tu take 
Tythes of all Manner of Wood, which was a Thing never uſed, 
any char Miefs and Femes might make Teitamenr, which ts 
againſt Reaſon, rhat he would pleaſe, by himſeik and by 
his good Council, to ordain Remedy, and that his People 


might remain in the lame Eſtate, as they had uſed to be in the 


Time of all his Progenitors xc. 


1 The King will that what is Law and Reaſon ſhould 

12. One who had made his Will and became ill, (and as it ſeems) 
had 70% his Speech, the ſame Will was delivered into his Hands. and 
it was ſaid to him thai he ſhould deliver it to the Vicar, if it ſhould be 
his laſt Will, otherwiſe he ſhould retain it, and he delivered it to the 
Vicar, and this was held a good Mill. Thel. Dig. 6. Lib. 1. cap. ay . 
8. cites 44 Aſſ. 36. | 

13 A. ſeiſed of Land is diſſeiſed and deviſes the ſame ; the Deviſe is 
void by the Word (having) in the Statute. 38 H. 8. Arg. And. 349. 
Mich. 29 &t 3o in Cale of Butler v. Baker. 
14. Feoffor of Land toUſes of his laſt Will has the Fee and may 
make his Will thereof, as if no ſuch Feoltment had been made. 
And. 246. pl. 259. Mich. 31 & 32 Eliz. Betty v. Trevillian. 

15. Lands holden in Knight's Service are given to J. S. in Tail 
ſcil. To the Heirs Male of his Body Remainder to his Riecht Hers. J. I 
devited theſe Lands and after dies without Iflue Maie, the ſame is 
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good tor two Parts; yet during his Life he had not any Eſtate in Poſ- 
{ellion. Per Egerton Arg. 3 Le. 276. Mich. 33 & 34 Eliz. 

16. The King gave Lands to A. in Fee to hold by Knight's Ser- 
vice during his Lite, and after to hold in Socage ; A. may deviſe the 
whole tor all the Time, when the Deviſe took Effect he was Tenant in 
Socage. Arg. 3 Le. 276. Mich. 33 & 34 Eliz. 

17. Adminiſtrator cannot deviſe the Goods he has, as Adminiſtrator, 
nor will they go to his Executor; but on his Death Bed he may give them 
Ly Word of Meath, though not by Will. Wentw. of Executors 18. 
18. One who has an Hſtate for Tears by Leaſe, Wardſhip, or Extent 
&c. in Right of his Wife, or has the next Avoidance ot a Church in 
her Right, cannot by Will give or bequeath any of theſe, but not- 
withſtanding they will remain unto his Wife on his Death. Wentw. 
of Executors 18, 19. 

19. A Man outlawed in a Perſonal Action, or a Perſon attainted of 
Feloay or Treaſon cannot deviſe any Chattles Real or Perſonal. Noy's 


Comp. La. 99. | 
20. An Infant of the Age of Eighteen may make a 'Teſtamenr, and Bu ir was 
conſtitute Execurors for his Goods and Chartles. Co. Litt. 89. b. OY 
| that 4 Man 
within Age can't deviſe his Land, unleſs the Cuſtom ſo extends expreſsly, that he may deviſe within Age. 
Br Devile, pl. 47. cites 37 H. 6. 5. and 11 H 4. accordingly. 

An Infant of 14 Years of Age my make a Will, and thereby make Executor of his Goods. Noy's 
Comp. La. 99. 2 Mod. 315. Trin. 30. Car. 2. B. R. in Caſe of Smallwood v. Brickhouſe it was 
laid per Cur. that the Spiritual Court ſometimes allows Wills made by Perſons of 14 Years of Age, 
and the Common Law has appointed no Time, but ir wholly depends on the Spiritual Law; and it 
they adjudge a Perſon capable, this Court will not intermeddle, it being a Matter within their Juriſ- 
dition. 2 Show. 204. Trin. 34 Car. 2. Smailwood v. Berthouſe S. C. held accordiugly, and that 
an Appeal lay to the Delegates; and that whatſoever our Law Books ſay concerning it, tis only as 
directed by their Law. — 2 Jo 210. Litchfield (Chancellor's Caſe) S. C. and if the Inferior Court 
gives Sentence contrary to the Spiritual Law, the Party has Remedy by Appeal. Gilb. Equ. 
Rep. 74. Hill, S. Ann Hyde v Hyde, !ays that in this Cafe no D.ſpute was made but that a Male In- 
tant of 14 Years of Age, and a Female of 12, might make a Will of a Perſonal Eſtate; and Mr. Gil- 
bert ſaid it was ſo agreed by Lord K. Wright, in Caſe of Sharp v. Sharp, wherein they follow'd the 


gie of the Cuil Law of Juſtinian for their Conſent to Marriages at ſuch Ages. 


21. Head of a College cannor deviſe Land to his own College, be- 
c:ofe when the Devite ſhould take Effect, the Ccllege is without a 
Head, ſo an imperfect Body and not capable. 4 Le. 223. pl. 357. in 
1:neoFQ Fliz. B. R. Corpus Chrijtt College's Cafe, 

22, Sand Memoriæ for making ot a Will is not always where the Noy, tor. 
Party can ſay Zea or No, or has Life in him, nor when he can in S &. but 8. 
dme Things anſwer with Senſe. But he ought ro have Faudgment 10 22 
giſcern and to be of perfect Memory, otherwiſe his Will is void. Re— Tho! fuck 
loived per the Judges. Mo. 760. pl. 1051. Paſch. 3 Jac. Combes's Deeds and 
Caſe. Will are not 


void in Law, 
ver ſo much thereof as was drawn from him by Practice and Circumvertion ought to be made void in 
Fouity (eſpecially where they are made to the Beuefit of Strangers) Chan. Rep. 24. 3 Car. in Cate of 
Herbert v. Lownds. 


23. Executor cannot deviſe the Goods which he has as Executor; Per Toe Ne 20g 
1 1 


Willams J. Arg. 3 Buls. 7. Hill. 12 Jac. properly as 


his own, or to his own Uſe, but he may make a Continuation of the Executorſhip, and his Executor ſhall 
have them as Executor to the firſt Teſtator. Wentw. Off. Exccutor 19, 18. cites it as re ſolved. H. Il. 30 
Ez. — Wentw. Off. Executor 86. S. P. 


24. A. bargains and ſells Land to B. upon Condition by Indenture Cro. J 6<9. 
inrolled, chat upon Payment of 3col. at the End of three Year it E 355 6. K 
mould be void, and that in the Interim the Bargainee thould not pg v. 
meddle with the Profits of the Land; the Barganor occupies and makes Blackman 8 


a Leate tor Five Years and at the Day doth not pay the Money; B. C. acjude'd 


doth not enter but (A, occupring it) he deviſed the Land, and ad- Og" 
N . . 12, Pow e fley 
Ju:iged a good Devite, But 1t he had been d:fſei/ed the Devite had been pun 


void. 


Deviſe. 


— — — 
— — 


— 


Po 1 


8. C. and wid. Arg. per Cur. Cro. C. 304. cites Hill. 13 Jac. Rot. 1230. 


after ſeveral 1% y Bertram. | 
Arguments, 5 
adjudged, —— Bridgm. 201, S. C. adjudged. 


25. Tenant in Tuil of an Equity of Redemption may deviſe it for the 
Payment of his Debts ; ſie dictum tuir. Vern. At. pl. 39. Paſcn. 1682, 
in Caſe of Turner v. Gwynn, 
For in Caſe 26. Tenants in Common may no Doubt deviſe, though Forntenants 
of Jointe= cannot; Per Sir Joſeph Jekyll Arg. agreed, 3 Ch. K. 175. Trin. 


rants all will , 

ſurvive, but 7 Ann. 

by Act in | | 

his Lite he may diſpoſe of his Part, and the MNenee may diſpoſe of his Hoiety by his Will, though it 
be Half an Horſe or Ox, which can't be divided, Wentw. Off. of Executor 18. — But Parceners 


may it ſeiſed of Tenements deviſeable. Litt. S. 257. -— Co. Litt. 185. b. ſays the Reaſon is evi- 
dent; becauſe there is no Survivor between Parceners, but the Part of the one is deſcendible, and 
conſequently may be deviſed, 


 Wentw. 27. Excommunicated Perſon cannot make a Will, or if he does it 


Ott Execu- V. . 2 es 
ror 16. lays cannot be proved. Arg. 9 Mod. 114. Mich. 11 Geo. 1. in Canc. Mil- 


ir may be ford v. Croom & al. 
ome Doubt, 5 


bur ſeems to incline that he may. 2 ae, A. . 


—_— 


(A. 2) What is a Will; And tho' it be made in 
* A Will 75 the Form OL a Deed. 
thus defined 
(viz.) It is | | 
a Declaration 1. by Indenture reciting a Feoftment to H. and others &c. and 
of the Mind that it was to the Intent that his Feoffees ſhould perform his 


COT Of Will rs followeth in Ette&t ; Viz. My W is, that my laid Feoffees 


Writing) in ſhall ſtand ſeiſed to the Uſes, that the faid H. ſhall receive ot the ſaid 
diſpoſing an Lands i091. which he had lent to the ſaid A. and alſo to ftand ſeiſed 
Eſtate, and to pay all his Debts upon Bills ſigned with his Hand, and after the 


pops" apa Debts paid, that the Feeoflees ſhall make Eſtate of the ſaid Lands to 


Death of the him the ſaid A. and ]. his Wife, and to the Heirs of their Bo- 
Jeſtator; and dies &c. with divers Remainders over. This is not a laſt Will; but 


this is called , . e e x 
a Will. - _ 4 Le. 156. pl. 270. in the Time ot Q. Eliz. Ld. Aud 
Carth. 38. Cy S Cale. | 

Trin 1. W. 


& M in B. R. Lea v. Libb. | 
D. 166. pl. 8. Hill. 1 Eliz. S. C. and reports it to have been concluded thus, viz. In Mitneſs Exc. to 


this Will & yet held no Will. It cannot be a Laſt Will, becauſe an Eltate was to be executed 
in the Life of the Teſtator. D. 166. pl. 9 S. C. 4 Le. 210. pl. 341. 28 Eliz. in Canc 8. C. 
in totidem Verbis. 2 Le. 159. pl. 194. 21 Eliz. in Canc. 8. C in totidem Verbis. _—— Jenk. 
217. pl. 62 S. C. the Feoffmeut was made, and the Feoffor died before the Stat. 27 H. S. of Uſes; and 
reſolved accordingly by all the Judges of England. Jeakins fays that if a Fine, Feottment, or Re- 
covery be originally to the Uſe of a Will, and afterwards the Owner of the Lind declares by Inden- 
ture that a Stranger ſhall have the Land without a Conſideration ; or that any of his Blood hall have 
it; this Indenture amounts to a Will, and is revocable; In the principal Caſe, there is only an In- 
tent; and perhaps his Debts are ſo great, that no Eſtate ſhall ever be made; for it is limited after the 
Payment of his Debts; And in the principal Caſe, although the Uſe originally be to the Uſe of the 
Will of A. and ſo the Fee of the Uſe is in A. Vet the ſaid Indenture before the Statuts of Uſes, de- 
claring, that the Feoffee ſhall convey it to him aud his Wife in Tail ; he thereby declares the Intent 
of the Uſe aforeſaid to be, that the Feoffee ſhall have the Uſe in Fee to the Intent moreſaid. 


2, A Paper-Writiag leſt with a Will and written after it ; though 
it is no Will, yet it amounts to a Declaration of the Intention, and 
ſo decreed. Chan. Rep. 265. 19 Car. 2. Hawtre v. Trollop. 

3. On a Queſtion, whether a Will or no Will? The Plaintiff pro- 


duced a Deed indented made between two Parties, the Man and his 
Son ; 
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Son; and the Father did agree to give the Son ſo much, and the Son did 
aoree to pay ſuch and ſuch Debts and Sums of Money; and there were 
2 particular Expreſſions reſembling the Form of a Will; As, that he 
Was lick of Body, and did give all his Goods and Chartles &c. But 
the Writing was both ſealed and delivered as a Deed; and they gave 


3 


Evidence, that he intended it for his Laſt Will, which the Court aid, 
Was a good Proof of his Will. Mod. 117. pl. 17. Paſch. 26 Car. 2. B. 
R. Green v. Proude. 

4. Directions were given for a Conveyance and feoffees named, but Blanks Fin Rep . 4 ter 
leſt tor their Names, in Order to charge Lands with Younger Children's 273.5. C. the e 4 
Portions, in purſuance of a Power by Decree, or Will, to charge the ſame. N wor — 1 da . 

eds drawn and ingroſſed were found a Will and the Money decreed, in Writing 223 AI 2 
though the Perſon died before any Thing was executed, and though which he de- 2 π e * * 
the Power was not exactly purſued, and though no Writing men- Llared ſhould £ ao Cre 


. 2 - 8 . by y 3 
tioned the Conveyance to be a Will. Chan, Caſes 265. Mich. 2 Car. age po 3 3 
2. Smith v. Aſhton. Laſt Will, „ 

s and which 7 N 
were (as he called them) Inſtructions for Counſel to draw up his Laſt Will in Form. Upon a © Pp 2 TE . 
Trial directed out of Chancery, a Verdict was found for the Will, and decreed it a good Execution . Slee n 


of the Power, and that the Notes were a clear Demonſtration of his Intention, 3 Keb 551. 2 . 
pl. 60. Mich. 27 Car. 2. in Canc, S. C. it was ſaid Lord K. Finch held that Power to convey by Deed Fee A 
or Will under Hand or Seal was well executed by a Will ſubſcribed by be Name of the Deviſor, 


though never ſeal'd, there being a full Intent of the Deviſor appearing, and decreed accordingly, 
z Salk. 247. pl\6. S. C. and mentions it as a Will. 


A Will, though not ſigned by the Leſtator, is good in Equity to charge the Heir at Law in the 
Realty, as well as the Executor in the Perſonalty, Arg 8 Mod. 13. 


5. A Writing puporting an Indenture, but declared by the Party to be Chan. Caſes 
his Laſt Will, and by which he gave ſeveral Legacies and made two 2485, Hixon 


Executors, was decreed to be a good Will. Fin. R. 195. 27 Car, 2. 4 8 
Hickſon v. Witham & al'. | 3 


5 5 : againſt the 
Will gave up the Point as to its not being a Will, and the Lord Keeper agreed that it was a Will. 


Freem. Rep. 305. pl. 374. S. C. in Canc. but S. P. as to its being a Will or not, does not 
appear. 


6. If a Man writes the ſame Will over in another Paper, and declares 
that to be his Will, that is not aliud Teſtamentum, bur it is Idem 
fe ſtamentum; For the Teſtamentum is the Thing contained, and nor 
the Paper; It is juſt as if a Man makes a Duplicate of his Will, {till it 
is but one Will, per Pemberton Serjeant; Arg. Show. 550. Mich. 
4 tac, 2. B. R. in Caſe of Hutchins v. Ballet. 
7. After a Teſtator's Death one Sheet was found in one Honſe, and a Show. 174. 
cond Sheet in another Houſe, yer adjudged a good Will; cited by Dol. $&.and S F. 
ben J. as the Earl of Eſſex's Caſe. Cumb. 174. Mich. 1 W. & M. sdb Pol- 


f ben J. as ad- 
in B. N. judg'd. 


—— 


(A. 3) Deed and Will referring to each other. Con- 
ſtrued How. 


I. Eſtator executed a Deed, in which ſeveral Annnities were expreſſed. 

Afterwards by his Will he deviſed ſuch Rents as are mentioned in 
ſach Deed, (referring to it) according to the Meaning of his ſaid Deed 
to his younger Children, It was held, that this is a good Deviſe in writ- 
ing of the Annuities ;: For it refers to the Deed whatever it is, as if it 
were ſpecially limited in the Will, and is a good Deviſe to them of 
the levers] Annuities, Cro. J. 145. pl. 4. Hill. 4 Jac. B. R. Molineux 
v. Moliceux, | . 


N 2. A. 
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2. A. made a Deed of Feoffment without Livery to divers Uſes, and 
afterwards by Will deviſed the Land to ſach Perſons, and in ſuch Manner 
as he had appointed by his Deed of Feoffment. It was held to be a good 
Deviſe; cited per Tanfield, Cro. J. 145. Hill. 4 Jac. to have been 
adjudged in the Court of Wards, in Fairfax's Caſe. 

3. On Iſſue out of the Chancery, to try whether the Plaintiff were 
intitled by two Writings, or any other purporting a Will of J. S. and 
the Evidence was of a Feoffment to the Uſe of ſuch Perſon as FT S. ſhall 
Name, aud appoint by his laſt Will, in which Caſe the Deviſees are in 
the Feoffmenr, and not by the Will; But per Cur. that is only Fictione 
Juris, but they are not in without the Will, and therefore that is the 

principal Part of the Title; and ſuch Proof good enough, and purſuant 
to the Iſſue, and Verdict for the Plaintitt accordingly. Keb. 50, 
57/1. pl. 24. Mich. 15 Car. 2. B. R. Bartlet v. Ramſden. 

| . A having Power to charge Lands with 1500 l. ſent Notes to 
Counſel to draw a Conveyance tor the charging Land with the 150061, 
but without naming to whom or any Feottees, and dies betore any 
Thing more is done; "Theſe Notes in Writing were decreed to charge 
the Eitate, and made as Part of the iaſt Will of A. though no Writing 
mentioned it to be ſo. 1 Chan. Caſes, 265. Mich. 27 Car. 2. Smith 
v. Aſhton. 5 

5. A. deviſed 30001. to all the Natural Children of B. his Son, by F. 
S. and directed the Executors to pay it as A. by Deed fhould appoint, 
There were ſome Children born before the Will made, and ſome after 
the Will; and before the Declaration by Deed. 'Taen A. by Deed 
appointed the 3000 J. to all the Children of B. by F. S. It was inſiſted 
that this depended now upon the Deed, and therefore muſt refer to the 
Children born at the Time of the Execution of the Deed. But Ld. 
C. Parker held, that the Deed referring to the Will is, as to this Pur- 

oſe to be taken as Part thereof Wms's Rep. 529, 530. Hill. 1518. 

etham v. Duke of Devon. 
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(B) Deviſe at the Common Law. 
What Eſtate might be deviſed at the Common Law. 


cen. $: N Eftate in Fee could not he deviſed by the Common 
re Law, becaule it was preſumed, that he did that in Ex⸗ 
Principio. tremis that he would not do in his Health, that it proceeded from 
ll Hill 41 the Oiſtemper of his Hind, by the Anguiſh of his Diſeale, or by 
0 Witz., Cafe. ſiniſter Perlwaſion, to which he is now more ſnbject than he was 
1 | And it i: in his Dealth, 


ſaid, 5 f | 
— it — ſuch Gift made in Time of Malady ſhall be good and firm in Law, the Conſent and Con- 


Ul firmation of the next Heir was requiſite to it. 


= this agrees the Law of Scotland. Skeen Regiam Ma 
] a em. 44. 75 0 

3. Me that was poſſeſſed of an Estate for Years, might have de⸗ 
viſed it at the Common Law. 50 All. 1. admitted. 4 

4. It a Man infeoffs others to the Uſe of him and his Heirs, or generally 
without expreſſing any Uſe he may make a Will after, and alter the Uſe. 
Br. Feoffment al' Uſes, pl. 36. cites 5 E. 4 8. 

5. But where a Stranger has Intereſt by the Uſe, or if it be to the In- 
tent to retake an Eftate Tail, there he cannot change the Lie after. Ibid. 


(C) What 


— — 8 
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(C) mut Thing might have been Deviſed [at Com- "So 
mon Law. — E 


I. N Edſtte for Years might have been deviſed at Common 
Law. $5o All. 1. admitted (that it might be] by him 

that was poſſeſſed thereof. Wh 

2. A Guardian by Knight's Service might have deviſed the Ward of Fitzh. Gar- 
the Body and Land. 26 E. 3. 65. admitted of a Guardian in Socage, os Pe 69 
where it is held, that it is grantable over. | | 

3. The King cannot give any Thing by his Teſtament but that which 
he has in Poſſeſſion ; nor can he deviſe his Land by his Teſtament, per 
Forteſcue, clearly. Br. Prerogative, pl. 5. cites 35. H. 6. 25. 

4. By the Common Law, no Teſtament or laſt Will could be made of Co. Litt. 


Land. 2 Init. 7 111. b. 8. P. 
| | and that by 
the Common Law no Lands or Tenements ought to be transferred from one to another bur by ſolemn 
Livery of Seiſin, Matter of Record, or ſufficient Writing; but (as Littleton, S. 167, ſays) by certain 

private Cuſtoms in Boroug hs they were deviſable. 


8 


(D) Where it ſhall be void for the Uncertainty. 


1. JF a Pan depiſes to 20 of the pooreſt of his Kindred, this is A Deviſe of 

void for the uncertainty which the Court hail adzudge Poor brot of 
eſt, Webb's Caſe adjudged cited, Mich. 5 Jac. B. G. Der years to 20 
Brock, of the poor- 

eſt of his 

Kindred, being his Brothers and Siſters Children, was admitted good as a Truſt and Confidence for 
them, though by reaſon of other Words in the Will appointing Overſeers of the Will, the 20 poor 
Kindred had no Power to make a Leaſe of the Term, bur that was veſted in the Overſeers, Mo. 753. 
pl. 1040. Griffith v. Smith. | 


2. It was ſound by Inqueſt of Office before the Mayor of London, 
that R Jurdein was ſeiſed of certain Land in London, and deviſed by 
his Teſtament to A. for Life, ſo that he become a Chaplain to chaunt for his 
Life in the Church of S. in L. for the Souls &c. ſo that after his Deceaſe 
the Tenements ſhall remain to two of the beſt of the Fraternity of the White= 
Tawers of London for ever, to find a Chaplain to chaunt in the Form afore- 
ſaid, per Perſey the Remainder is void to the twoof the W hite-Taw- 
ers; lor it is uncertain ; which Candiſh agreed. Br. Deviſe, pl. 21. 
cits 49 Aſſ. 8. | 

3. Termor of a Houſe bequeaths his Houſe to B. without expreſſing how S. C. cited, 
long he ſhould have it. B. ſhall have the Whole Number of Years. 2 Sid, 151. 
For B. cannot have Eſtate in the Houſe at Will, nor for Term of Lite, 
aok of any Years, or one Year, D. 307. b. pl. 69. Hill. 14. Eliz. 

non, 

4. If a Man deviſes his Land for ſo many Tears as his Executors fpall * Pl. C. 524. 
name, it ſeemeth this Deviſe is not good; But, if it be for ſo many ears as à. in 47 
A. B.ſhall name, and he names a certain Number of Years in the Teſtator's Rogen 
Life-time this is a good Deviſe. Swinb. 183. cites Pl. Com. 524. Anon. Hill. 20 Eliz. 

5. Anderſon ſaid, That if one Land to F. H. in Fee, and atter by the 
ſame Will deviſe that Land to F. D for Life, both Parts of the Will 
thall ſtand and in Conſtruction ot Law, the Deviſe to]. D. ſhall be firſt. 

Cro. E. 9. pl. 2. Mich. 24. & 25 Eliz. C. B. Anon. 5 

6. $0 it a Deviſe be to F. S. in Fee, and afterwards in the ſame Will, 
the Land be deviſed to J. O. in Fee, they are Joint-Tenants. And Mead 
ſaid, that Caſe had been often moved, and always ruled; that the De- 
viſe is good to them beth, and they ſhall take as Tenants in common, 
or at leaſt as Joint-'Tenaurs. Ibid. 3 

| | . An 
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5. And Anderſon ſaid, and it was agreed by the whole Court, that 
if a Termor deviſeth to J. S. to much of his Term as ſhall be Arrear 
at the Time of his Death, this is a good Deviſe tor ſo much of the 
Term as remaineth at his Death. Cro. E. 9. pl. 2. Mich. 24 & 25 
Eliz. C. B. Anon. 

8. A. deviſed Lands to his Wife for Life, and afterwards to the Uſe 
Rectorum Heæredum ſecundum antiguam Evidentiam, without ſaying 

wWhoſe Heirs, nothing paſſes by this Will for the Uncertainty. Per Coke 
Ch. J. 2 Bulſt. 180. cites it as adjudg'd 30, 31 Eliz. in Cale of Morris 

v. Maule. 
9. A. deviſed Blackacre for erecting a School, but names no De- 


viſee, ſo that the Deviſe being too general is void; then he deviſed Gr. 


Acre to B. in Fee, and 4 his other Lands to C. in Fee. C. ſhall take 
Blackacre, though it was not the Meaning of A. Arg. Le. 25 1. pl. 
339. Trin. 32 Eliz. B. R. cites it as held in the Cate of Bennet, v. 
French. | | 
Ibid. ſays 10. Sir R. F. deviſed his Manor of E. to his Execntors in Truſt, that 
that Mich they ſhall be ſeiſed of 100 Marks, Part of this Manor, to the Uſe of A. 
1 _ and of another Part of the Value of 20 Marks to the Uſe of B. and of an- 
r other Part of the Value of 20 l. to the Uſe of C. and that a Diviſion ſhall 
Thomas v. be made by his Executors, and that all the Manor fhall ve valued at 100 l. 
Morgan, and no more. It was adjudged that this was certain enough, and the 
oe. was Ceſty que Uſes ſhall be Tenants in Common immediately without Di- 
Paſch, 3 Car, viſion. D. 280. b. Marg. pl. 17. cites Paſch. 36 Eliz. B. R. Gibbon 


C. B. Rot. v. Warner. 

1339. this ä 8 | | 

Cale was put by Richardſon, and agreed for Law; but ſays it is to be taken that the Vaſue of the Manor 
was expreſs'd in the Will; and this, he ſaid, was the Reaſon of the Judgment. A Man ſeiſed of 
100 Acres of Land deviſed ſo much of it as is of the Value of 201. a Tear, this is good. Arg. Latr, Rep, 
21% 218. Mich. 4 Car. C. B. in Caſe of Thomas v. Kenn, cites Hill. 37 [Eliz.] C. B. Morris v. Lucy. 


11. A Deviſe was of two Acres of Land out of four Acres which lay 
together; this is a good Deviſe, and Deviſee thall have Election. D. 
280. b. Marg. pl. 1). cites 40 Eliz. Marſhall's Caſe. 


S. C. Cited 12. A. ſeiſed of Lands, deviſed them to his Wife for Life, and that af- 


Vent. 229. ; ? 
by Hale Ch. ter her Death, the fame ſhall remain to my Iſſue ; and at the ſame Time he 


J. who ſaid, 4d two Sons, R. and G. and two Daughters, E. and F. Adjudged this 
that this was Deviſe of the Remainder to his Iſſue, was uncertain what Iſſue he in- 
a little too tended, he having divers Iſſues, and it ſhall not extend to all his Iſſues, 


rank; for for a Will ſhall be conſtrued according to the Intent of the Deviſor; where a 


Iſſue is No- A ms Lot hs 
premix ral ceitain Intent may be collected, but where it is uncertain it is void. Cro. 


tivum. E. 742. Hill. 42 Eliz. B. R. Taylor. v. Sayer. 
Raym. 83. OPTI 
S. & cited by Bridgman Ch. J. Mich. 15 Car. B. R. and ſaid that it is not Law, ——Gilb. Equ. Rep. 


27, 28. Paſch. 1 Geo. 2. B. R. the S. C. cited by Raym. Ch. J. in deliveriug the Opinion of the 


Court, who ſaid that this had been denicd to be Law, and adjudged fo lately in C. B. 


13. A Man having a Brother and a Daughter, deviſes his Land to his 
Right Heirs of his Name and Pofterity. Adjudged a void Deviſe, and 
it works by Deſcent. Mo. 860, 861. pl. 1181. Hill. 11 Jac. C. B. 
Cownden v. Clarke. 

14. Where the Husband deviſed Lands to bis Wife for Life, and after 
her Death to the Heirs Males of any of his Sons, or next of Kin ; Roll 
Ch. IJ. taid, that the Inteution of the Teſtator here is cœca & ſicca, and 


ſenſeleſs, and cannot be known, and we ought not to frame a Seſe ; 


upon the Words of a Will, where we cannot find the Teſtator's Mean- 
ing. Jerman J. held the Deviſe was not void, but that the Words are 
to be 1nterpreted as they ſtand with Law, and as the Words will bear. 
Nicholas J prima facie that the Deviſe is void, but yet it is queſtions 
able. Ask. J. to the ſame Intent. Roll Ch, J. ſaid, that there is we 
EN muc 
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much Way uſually given ro ambiguous Deviſes. Sed adjornatur to be 

argued again. Sty. 240. Mich. 1650. Beal v. Wyman. 

15. It a Man deviſes all his Lands to one of his Couſin Nicholas 

Amhurſt's Daughters, that ſball marry a Norton within Fiftcen Years 

and dies, and Nicholas Amberſt having Three Daughters, one of them 

marries a Norton within the Fitteen Years ; this is a good Deviſe to 

her, notwithſtanding the Uncertainty, and the Law ſupplies the 

Words who ſhall firſt marry &c. Raym. 82, Adjudged. Mich. 15 Car. 

2. between Bate v. Amherſt. 

16. If a Man deviſe 101. to his Servant, if he has ſeveral Servants - © 
none ſhall take tor the Uncertarnty ; Per Vaughan Ch. J. Vaugh, 185. 

Trin. 16. Mich. 20 Car. 2. in Caſe of Bedell v. Conſtable. 

17. A Deviſe made to no Perſoa, but the Thing being only deviſed 
is void at Law. 2 Ch. Caſes 31. Trin. 32 Car. 2. in Caſe of Perne 
v. Oldfield. 

18. A. ſeiſed of the Reverſion of two Meſſuages in Fee, after the 
Death of B. had Iſſue two Sons, C. the Elder and D. the Vounger, 
and alſo four Daughters, L. M. N. and O. deviſed his two Meſſu— 
ages to D. and he to have 30 l. a Tear for his Maintenance for Ten 
Jears after the Death of his Grandfather, and the Reſidue of the Profits 
to be applyed for raiſing Portions for his Daughters ; and if D. die, then 
he gives the Eftate which D. had to L. M. N. and O. Share and Share 
alike ; and adds, if all my Sons and Daughters die without Iſſue, then 
he deviſes it to his Sifter and her Heirs Sc. A. dies, The Grandfa- 
ther dies. D. enters and dies without Iſſue. The Four Daughters 
enter and are ſeiſed. O. takes Huslaud and bas Ifſue and dies, and 
the Queſtion was, whether the Husband of O. ſhould be Tenant by 
the Curteſy. Herbert Ch. J. ſaid, they would favour Wills in their 
Expoſition, as far as they could, but where Wills are ſo uncertain, that 
the Intention may not be collected they ought to fall for their Uncertainty. 

And he faid, that here the Teſtator might have ſeveral Intents, for he 
might intend, that the Daughters ſhould have but for Lite, and then, 
that the Sons ſhould have it, and upon their Death without Iſſue, 
that the Daugbters thould have it. Or he might intend, that the 
Sons might have an Eſtate Tail aſter an Eſtate Tail in the Daugh- 
ters. Or that after the Death of the Daughters it ſhould deſcend to 
the Sons in Fee, and if they die without Iſſue, to the Iſſue of the 
Daughters; and if his Sons and Daughters die without Iſſue, that he 
might limit a Fee after to his Sitter, though there was a Fee before, he 
might ſo intend. And therefore he ſaid it was quite uncertain what 
he intended, and therefore this Clauſe is void tor the Uncertainty, 

and that there was no Eſtate Tail in the Daughters, and conſequent- 
ly no Tenancy by the Curteſy. And ſo it was adjudged, per tot. 
Cur. Skin. 266. pl. 3. Hill. 2 & 3 Jac. 2. B. R. Price v. Warren. 

19. je ment and Special Verdict. A Man poſſeſſed of a long Term kis. Rep. 
for Tuers in Lands, deviſes them by his Will o Sir H. Andrew &. Trin. 10 
John, and his two brothers ſucceſſively; provided that neither of them Aon. C. B. 
call take till after they are married. Rowland the Third Brother dies, Ongly 15 


eale 


Sir St, Andrew dies, the ſecond Brother is Leſſor of the Plaintiff. 10 Mod. 103. 
The Queſtion upon this Special Verdict was, whether this was a Mich. 11. 
good Deviſe to Sir St. Andrew, St. John and his Brothers. Ann. B. K. 


It was objected, that this was a void Deviſe, for the Uncertainty, ==, 


who (hould take 2 by Reaſon of the Nord ſucc eſively, and Hob. 313. was held 
was cited, the Caſe ot Mindliimore v. Pobard, and this Cafe was re- good and 
lied upon; That was a Leaſe granted by my Lord Sherron {by certain e- 1 
D-cd made between him and one Thomas Hobert) of Tenements to vo, lathe 
tne faid Thomas Hoberr, Habend* to rhe ſaid Thomas and ro Ni- For being in 
cholas Hoberr, John Hobert, and Henry Hobert, Sons of the ſaid the Caſe of 
Thomas pro Tei mino Vitæ eorum & alterius eorum ſucceſſive diutius Brothers, the 


O viventium. Common Law 


HR. 
8 


" 


8 L eviſe. 


— 


as a Guide viventium. Thomas and Henry and died. The firit | 
to the Expeſi- was, whether they could take jointly, and the Opinion of the Court 
tion Of the 5 } 14 Ake jointlvyv. b ſe Th Hobe 

Mord fue. W, that they could not take jointly, Dbecaule Omas Hobert was 
celive, viz. Ouly Party to the Deed, and the reſt were not named, but by the 
that the Eld- Habenduim, fo that they could not take a joint Intereſt. Then it 


eit mou yas a Queſtion, whether they could take by Way of Remainder ; 
1785 55 and it was held they could not take in Succeſſion for the Uncertaint 
aarrit 


a A Pa, 
enjoy it firſt Who ſhould begin, and who thould follow and by Way of Remain- 
tor his Lite, der it cannot be joint, becauſe of the Word ſucceſſive. But it was 


<q 8 = anſwered now by the Court, that it the Opinion ot the Judges had 
and then tnc 


i been grounded upon the Word ſucceſſive, that though a joint Intereſt 
zd, eſpeclal- 3 rand h ould ake joint] 
ly when he Were given by the former Words, they could not take jointly by 


who is nam- Ceaton of the Word ſucceſlve, they muſt have been all named in 
n oe the Premitles of the Deed, yet it ſeemed to the Court now, that 
Will is V 


hs Verdict notwithſtanding this Word ſucceſſive they mutt have taken jointly, If 


found to be à Man leaſe to Three for Term of Lite, or tor Years, Habend' ſuc- 


the Eldeſt ceſſive, yet they ſhall hold in Jointure, and the Word Succeſſive is 
Brother. void. Br, tit. Leaſes 54. Though my Lord Hobart reports, that 
Ravi 5 <p, the Ground of the Reſolution of che Court was npon the Word Suc- 
1512, Ong- Ceſſive, which of them thould take firſt, yet in 3 Cro. 57, 58. where 
ley v. Peal the ſame Cafe is reported, there is no Notice at all taken oi the Un- 
S. C. argued, certainty of the Word Succeſſive. It is there held, that they could 
«nd Judß not take Jointly ; for the Sons ſhould not take in Poſſeſſion, becauſe 
ment aſhrm- k * ; 

ed Niti Cauſa they are not named in the Premiſſes of the Deed, nor thould the 


&c. but Mr. by Way of Remainder, for the Intent was to give them the Land in 


Attorney Poflethon. | 
Gencral, 


3 In the next Place, the Caſe of Greenwood v. Tyler was cited; now 
i mewn there was a Writ of Error brought upon that Judgment, and on the 


Cauſe, taking Debate on the Writ of Error there were Endeavours to diſtinguiſh 


it to be clear this Caſe of Greenwood v. Tyler from that of Mindſmore v. Dobard, 
0 aunt. bur that Difference was but very flight, and therefore the ſudges ad- 


did new viſed that the Detendant to compound with the Plaintiff, aud fo there 
Cauſe, and was no Judgment ; bur it will be very hard ro make a Difference. 
ſo the Judg- A Leaſe to three Men, Habend* Succeſſive is void, becauſe of the 
ment Wis . Uncertainty, who ſhall take firſt, as 1 Le. [I. pl.] 6. 
affirmed a- 5 : 44 
gainſt Mr. Scovell and Cavell's Caſe. And there are ſeveral other Cates upon 
Ongley, who ſuch Limitations, where they are held to be void tor the Uncertain— 
was a Pur- ty who ſhall take firſt, 


wn win 7 rg But in this Caſe it was reſolved per tot. Cur. That the Plaintiff 


Conſiderati- ſbould have his Judgment, becauſe the Deviſe is not void for the Un- 
on by the certainty. This Caſe ditiers from the Caſe of Mindſinore v. Do- 


Advice of hart. 1ſt. In this Will the Teſtator names Sir St. Andrew St. John 
Mr. Serjeant 


eos firſt, and it appears that he was the Eldelt Son. The Devile is to 
9 Mr. him and his Brothers ſucceſſively, Sir St. John was to take firſt, 


Richard for he was particularly named, and the Word (ſucceſſively) implies, 
Webb of the that the Eſtate was to go to the next Brother alter him. It is plain 
Inner rm the Teſtator had Reſpect to the Seniority of the Brothers, and 
ple; 20C therefore named Sir St. John firſt. In the Caſe in Hobart though 
the Reporter : ; 3. 

ſays his the Leaſe was to the Father and his Three Sons, yer it does not appear 


Client told whether the Eldeſt Son was named firſt. Secondly, it the Intention ot the 
him, that 


Teſtator can be found, that ought to prevail ; now the Intent here is 
Mr Webb, 


on a further plain, by naming the Eldeſt Son firſt, that he had regard to Senio- 
and later kity; it is no more than that the Eldeſt Son thould have it for Lite, 
Conſiderati- and that his two Brothers ſhould take after him; it is plain Evi- 

on, adhered dence of the Intention, though in a Deed or Leaſe it muſt he in more 
Arb legal Words than in a Will; yet the Law in ſuch Caſe will not make 


- 


Qneſtton there, 
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cake jointly, had that come to be the Queſtion, and we could have But had 
learned the Intention of the Teſtator; when there are ſufficient Words the Deviſe 
car . | been to B. C. 
without that Word to give them a Joint Intereſt, that Word ſhall be % Het 
rejected, the Intention being ſulſiciently certain before, and nobody take ſucceſ- 
can here ſay, bur that Sir St. John and his Brothers had a Joint Es- fively, it 
tare given them betore this Word came, and ſo the Plaintiff has a Would have 


good Title this Way, and nothing appears to ſever the Join- . 


. | | certainty. 10 
"Flew it is ſufficiently expreſſed by naming the Elder Brother firſt, to Mod. 2 
ſhew that the Eſtate was to go according to ſeniority, and fo the 8. C. 
Second Brother has a good Title for Lite and the Plaintiff muſt have 
his judgment; Judgment for the Plaintiff per tor Cur. MS. Rep. 

Trin. 10 Ann. C. B. Ungly v. Peale. ä 

20. It has been ſaid, that if an Eſtate has been given to a Man Such Deviſe 
and his Iſſue, it is void for the Uncertainty, becauſe not appearing N 
whether Male or Female; but it has been held and determined ſince N n- 
not to be Law, and that it is well enough in a Deviſe; Per Curi Cro. E. 142. 


am, Gilb. Equ. Rep. 28. Paſch. 1 Geo. B. R. in Caſe of Shaw v. Weigh. boron v. 
N yer. 


21. A Deviſe to the Heir Male of E. L. lawfully begotten ; and for Wyms's Rep. 
Want of ſuch Heir to his own Right Heirs ; there held good, although 229. Trin. 
not to the Heirs of the Body; thoſe Words of her Body wanting; 1713. S. C. 
yet the Deſcription ſupplied and made good by other Words tanta- 

mount. 2 Vern. 735. Hill 1716. cites it. as adjudged in the Caſe of 

Long v. Beaumont. 

22. Bill for a Legacy, Teſtator deviſes 550 (omitting Pounds) to his 

Daughter Mary (the now Plaihtiff) and he 40% deviſes 5501. to his Daugh- 

ter Barbara Sc. The Defendant inſiſts that the Deviſe of 550 to the 

Plaintiff is void for Uncertainty, not ſaying 550 what. 

Cowper C. the ſubſequent Deviſe to the other Daughter makes 
this extremely clear that the Teſtator meant 5501. and it is as cer- 
tain and good, as if the Word (Pounds) had been expreſſed. Mich. 
3 Geo. in Canc. Freeman v. Freeman. os 

23. A. and ſeveral others of the 'Town of S. ſubſcribed to a Charity 

School tor Boys and Girls there during their Pleaſure. A. being 
pleaſed with ſeeing the Charity-Children, declared that he would leave 
them ſomething at his Death. A. gave Fool. to the Charity School in 
o. and there was alſo a Free School in F. Lord Ch. Parker ſaid, 
that though the Free-School be a Charity School, yet the Charity- 
School for Boys and Girls went more commonly by that Name, 
and as A. was fond of and declared that he would leave the latter 
a Legacy, decreed it for that School. Mich. 1720. Wms's Rep. 614. 
Att. General v. Hudſon. 
24. A. bequearhed to B. and C. her Grandchildren ſome of her be/# 
Linnen. The Maſter of the Rolls held this void tor Uncertainty, 
and that if it had been the beſt of my Linnen it had been uncertain, 
though leſs ſo than the other; but he by his decretal Ordex recom- 
mended it to the Reſiduary Legatee to give them ſome of the Teſ- 
tatrix's beſt Linnen, and ſaid that the Conrt in like Caſes had ſome- 
times made ſuch Recommendation, At the Rolls, 2 Wms's Rep. 387. 
Mich. 1726. Peck v. Halley, | 


(E) De- 


EY 1 ll... at 8 


. a = a — — — — 


See ut Ol (E) Deviſe [by] the Cuſtom. Of what Thing. 


toms of Lon- 
don (M). 


Fitzh. Mort- 1. | F a Rent be granted out of Land deviſable by Cuſtom, the 
T 6g Rent may be deviſed within the Cnſtom, for this is of the 
C. and $ P. ſame Mature with the Land. 22 All. 78. adjudged. Jerkins S. 
per 3 135. Contra, D. 26 P. 8. 1. Quzre, D. 3. 4. Ma. 140. 38. | 
— 


toms, pl. 34. cites S. C. — Br. Rents, pl. 13. cites S. C. — Litt. S. 585. S. P. admitted. — Mod. 
97. Arg. cites Litt. S. 585. but ſays the Authorities claſh in this Point. _ r e de. 
1 F Ir. Hee . 
. 8 , 
Br. Deviſe, 2. Note, that in i» London, a Man may deviſe by Teſtament to 4 
J K cites Common Perſon, though the Teſtament be not inrolled. But if he de- 
25 R viſes in Mortmain, he ought to be a Citizen and Freeman Reſiant, and 
S.P. the Teſtament ought to be inrolled at the next Huſtings, and by 38 & 
45 E. 3. he ought to be born in London and taxable to Scot and Lit, but 
Quære inde. Br. Devile, pl. 28 cites 30 H. 8. g 
3. In ſome Places the Cuſtom is general, that he may deviſe any 
Lands &c. In ſome Places he may deviſe Lands only which the De- 
viſor puchaſed. In ſome Places he may deviſe any Eſtate. In ſome 
Places for Life only, &c. Co. Litt. 112. b. 
4. By the Special Cuſtom an Infant may deviſe Gavelkind Land at 
the Age of Fifteen Years, as appears in 21 H. J. fo. 17. and 5 Rep. 
84. Perryman's Caſe touching ſuch particular Cuſtoms. 3 Bulſt. 215. 


Mich, 14 Jac, in a Nota, in the Caſe of Roſewell v. Welch. 


See F. N. B. (E. 2) Deviſable by Cuſtom. Pleadings. 


198. (L) to 


201. (D) the 5 
e Fn I, HERE Land is deviſable by Cuſtom, the Writ of Ex 
5 Gravi querela is not incident to it, unleſs the Cuſtom be ſo ; for 


rela, 
Tu in ſome Vills the Cuſtom is, that the Deviſee may enter; and in ſome 


Vills, that he ſhall be put in Seiſin by the Baily ; and in ſome Vills, 
that he ſhall have Suit, by Ex gravi Querela ; per Thorp. But Kni- 
vet in a contrary Opinion; therefore when a Man pleads a Recovery in 
ſuch Vill, it 3 that he ought to allege the Cuſtom to be that a Man 
may have Ex gravi querela in this Vill upon a Deviſe there. Br. De- 
vile, pl. 43. cites 39 All. 6. | 

2. In Aſſiſe the Tenant pleaded in Bar, and the Plaintiff made Title, 
that all the Lands of the Part of the South of the ſame Vill, of which Part 


thoſe Tenements are, have been deviſable Time out of Mind, and that F. H. 


was ſeiſed in Fee, and on his Death-Bed devis'd the ſame Tenements to one 
E. and his Feme in Fee who was ſeiſed, and deviſed to F. N. Chaplain in 
Fee, who infeoffed the Plaintiff, who was ſeiſed and diſſeiſed &c, Cand. 
demanded Fudgment, becauſe it is alleg*d that the Tenements of the South 
Part are deviſable, and does net ſay that they were Parcel of any Fee or of 
a Borough which has ſuch Cuſtom, and the Vill above is at Common Law, 
Where, of common intent, Parcel of a Vill cannot be of other Condition than 
the Groſs is. Belk. ſaid, We have ſhe wn that this is by Cuſtom before 
Time of Memory, bur Cand. ſaid, Parcel of a Manor cannot by In- 
tendment be deviſable where the Whole is not deviſable, and where a 


vill is Guildable, a Man cannot preſcribe that one Hoaſe, Parcel of 


the 


Deviſe. ieee 
— — Nie ; — ———_—_————_, 


n 


— — 


the Vill, is deviſable, ſo one Houſe in B. cannot be Gavelkind and 
departable, where the Reſt of the Vill is otherwiſe ; Quod Finch con- 
celfir, and Thorp ſimiliter, by which Belk ſaid, That this Part of the 
Vill was of the Fee of H. C. and in ancient Time was a Vill Mer- 
chant, which Time out of Mind has been deviſable &c. Per Thorp this 
is not of Record, and the Juſtices were in Opinion to have given ſudg- 
ment againſt the Plaintiff, by which he was nonſuited, quod nota, and 
per Cand. all the ancient Boroughs of England appear in the Exchequer 
of Record. Br. Cuſtoms, pl. 7. cites 40. Af. 27. VVV 

3. In Aſſiſe, the Tenant ſaid that W. was ſeiſed and died ſeiſed, and he Bt. Deviſei 
enter'd as Heir, the Plaintiff ſaid, that V. was ſeiſed in Fee, and that 1 cite 
the Vill of Ludlow, where the Land lies, is incloſed with Walls, and Time © ONS 
ot of Mind has been a Borough, and all the Lands purchaſed there have 
been deviſable Time out of Mind, and that IW. purchaſed the ſame Land, 
and on his Death-bed deviſed it to the Plaintiff, and died, by which the 
Plaintiff was ſeiſed and diſſeiſed &c. Per Belk. becauſe he does not al- 
lege a Record to prove it a Borough, nor that they have held Plea as a Bo- 
rough by Ex gravi Querela, and ſaid, that they have been taxed to the 
Fifteenths as a Vill of Upland, and ſo is a Villof Upland not ruled as a Bo- 
rough, and therefore cannot be deviſed. Cand. ad idem, where Lands 
are deviſed he ſhall plead that they are impleaded in the ſame Vill by Ex gra- 
vi Onerela ;, and the Writ ſpall ſay, quod ones poſfint legare tenementa ſua 
tanguam catalla, and ſo it is not alleged here, nor has he alleged 
that the Land is Parcel of any Grand Fee which+has ſuch Uſage ; and 
after the Opinion of the Juſtices was againſt the Plaintiff, and therefore 
he was nonſuited, Br, Cuſtoms, pl. 38. cites 40 Aff. 41. Ra 
4. A. ſeiſed of Gavelkind Land in Fee, holden in Socage, and of other 
Land in Capite, by Will in Writing deviſed his Copyhold Land to his baſe 
Son and the Heirs of his Body ; Whether, the Lands in Gavelkind holden 
in Socage were deviſable by Cuſtom, was the Point. A Caſe was ſhewn 
where all the Court of C. B. was agreed Mich. 41 & 42 Eliz. that 
they were deviſable by Cuſtom, but then this Cſtom muſt be pleaded, that 
the Lands ſo deviſed were holden in Socage; tor although the Court ſhall 
take Conuſance of the Cuſtom of Gavelkind in Kent without pleading 
it, yet of this ſpecial Cuflom to deviſe, or that the Lands are holden 
in Socage, they ought not to take Conuſance of them without ſpecial 
pleading of the Cuſtom. And afterwards the Jury going from the Bar 
to conſider of the Matter in the principal Caſe, ſedente Curia, the 
Plaintiff was nonſuited. Cro. C. 561, 562. pl. 6. Mich. 15 Car. 2. 
B. R. Launder v. Brooks. 


(F) Deviſe by Cuſtom; What Eſtates. 


Or what Eſtates are deviſable in Reſpect of the Eſtate 
of Deviſor. 


. PENAN T in Tail to him, and the Heirs of his Body, with Br. Deviſe, 


J the Reverſion expectant in Fee, Cannot deviſe the Land in 13 


Fee to another, though he dies without Illue. 3 1. All. 3. adzudged. I. agze A. 
Quære rationem. was ſeiſed, 
| Tg EV and deviſed 
to C. bis Daughter in Tail, the Remainder to his right Heirs; and died; C took Baron, and deviſed to her 
Baron in Fee, and died without Iiſue ; the Baron took other Feme, and deviſed to his Feme for Life, the Re- 
. Mainder to two others, and died, the Siſter of A. the firſt Deviſor entred upon the 1 Feme, and ſhe 
brought Aſſiſe; and it was awarded that ſhe take nothing, by her Writ ; becauſe the Feme who de- 
Viied had no Power to deviſe to the Damage of him in Remainder, Brook ſays Quzre thereof; For 
the Remainder in Fee expectant upon the Tail was in the ſame Feme when her Siſter was dead,; and the 
Veviſe cannot take Effect till * the Death of the Deviſor, as appears elſewhere. — Fitzh, Deviſe, 


pl. 15. cites S. C. 5 | 
1 2. If 


* 


22 
. * 
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N * — 


© © Devile. 
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The Bam 2. Tf an Eſtate be given to Baron and Feme, and the Heirs of cheit 
died <vithout ty O Bodies, the Remainder to the right Heir of the Baron, the Baron 


nr may deviſe this Remainder to the Feme. 27 Aff. 60. Curia. 


Baron entred, : „ k f e 
and was ouited, and brought Aſſiſe, and was barr'd ; for the Fee is veſted in the Feme, and the Frank- 


Tenement merged; for ſhe was Tenant in Tail after Poſſibility of Iſſue extinct Br, Deviſe, pl gz. 
cites S. C. Br. Aſſiſe, pl. 275. cites 8. C. = Fitzh Aſſiſe, pl. 259. cites 8. C. and ſays that 
the Entry of the Baron could not be adjudged otherwiſe than an Avarement. 


3. A Deviſe by Ceſty que Truſt in Tail in Truſt is good without any 
further Act to bar the Intail in Tail; per Ld. Keeper. Chan. Prec. 
228 Hill. 1703. in Caſe of Woolnough v. W oolnough. 


” 
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In what (G) What Perſon may devile. 
Caſes Will „ 
made by 


Feme Co- x, Feme Covert cannot deviſe to her Husband. Con. 3 Aff, z. 


vertzare. LX admitted; But Brook, Deviſe :8. makes a Quere there: 

tit. Baron k. | | 

and Feme 

(R. a). And See Ibid. (Q. a). | | 
For it may be by Coercion of the Baron; but the Baron may deviſe to his Feme ; for the Deviſe 

cannot take Effect till after the Death of the Deviſor. Br. Deviſe, pl. 18. cites 31 Aff. 3. — Fitzh. 


Deviſe, pl. 15. cites 8. C. — And it ſeems that Roll is miſprinted (3) inſtead of (31). 


2. A Feme Covert cannot Deviſe any thing that belongs to her 
Husband without the Aſſent of her Husband. = 2 
Skene Regtam Ya- 


3. With this agrees the Law of Scotland. 
____-.  Jellatem, 33. J | 
Firzh. De- 4. [But] if a Feme Covert makes a Will, and deviſes Goods to 
—— 11 505 another, and the Baron after her Death delivers the Goods according- 
it me by 1y to the Devilee, this ſhall bind him. 26 ED, 3. 7:. admitted by 


her Will Iiſtue. 


makes an 
Executor, who proves the Will, and after the Probate the Husband delivers the Goods de- 
viſed unto the Executor, now he has made the Will good, notwithſtanding he was nor privy to the 
making thereof; and yet a colourable Argument may be made why it ſhould not be good, by this 
Delivery of the Goods made by the Husband &c. For in fo much as the Wife had not Leave of her 
Husband to make a Will, it is void &c. But it cannot be ſaid void, for that it is proved And alſo 
it ſhall be intended, that by the Delivery of the Goods by the Husband unto the Executors of the 
Wite accordiug to the Will, that he did at the firſt aſſent unto the making of the Will, and ſuch 
Leave or Aſſent is ſufficient by Word &c. Perk. S. 501. Per North. Mod: 211. Paſch. 28 Car. 
2. C. B. the Property in ſuch Caſe paſſes from the Husband to the Legatee, and it is his Gift. 


5. A Feme Covert deviſes Lands and publiſhes the W1ll, and then 
the Husband dies, and after ſhe dies; this is void. So it is of an Infant 
though he dies after he comes of full Age; But perhaps if they new 
publiſh che ill it will make it good. Plow. Com. 344. a. Trin. 10 Eliz. 
6. A Woman ſeiſed of Land marries with her Brother, and after makes 
a Will of it, this is not good; the ſame Law of a Woman profeſſed 
wa takes Husband, Dyer's Reading on the Statute of Wills, 2. Cap. 
1. S. 9. 
J. The Husband and Wife are divorced by Reaſon of a Pre- Contract, 
at the Suit of the Husband, the Woman ſues an Appeal, the which de- 
28 ſhe makes a Will of her Land and dies; this is good. Dyer 
eading on the Statute of Wills, 2. Cap. 1.8. 13. 5 
8. A Man pecchleſs, lying at the Point of Death, may make a Will 
by Signs, Dyer's Reading on the Statute of Wills, 3. Cap. 1. S. 3 
| | 9. 
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9. A Man who has a Wife not divorced, takes ancther Wife who is an 
Inheretrix, ſhe cannot make a Will. Dyer's Reading on the Statute of 
Wills. 3. Cap. 1. S. 17. 

10. A mad or lunatich Perſon cannot, during the Time of the In- 
ſanity of his Mind, make a Teſtament of Lands or Goods, but if during 
his lucid Intervals he make a Teſtament and it will be good. Swinb. 
cap. 2. S. 3. 1ſt Part and 3d Part. 

11. So an Ideot, or one that cannot number 20, or tell what Age he 
is ot, or the like, cannot make a Teſtament; and albeit he make a wiſe, 
rational, 5 ſenfible Will, it is void. Swinb. 71. Part 2. S. 4. (1) 12. 
(5) 74,C7 an Old Man, that by Reaſon of his Great Age 1s become 
Childiſh again, or fo torgertul, that he doth forget his own Name; 
cannot make a Teſtament, Swinb. 74. Part. 2 S. 5. (1) (2) 

13. So it is as it ſeems of a Will made by a Man that is ſo exceſ 
froe drunk, that he is deprived of the Uſe of his Reaſon and Under- 
ſtanding; otherwiſe if his Underſtanding be obſcured and his Memory 
troubled, yet may he make a Teſtament. Swinb. 75. Part, 2. S. 
6. (1 | 
92 A Man that is Deaf and Dumb by Nature cannot make a 
Teſtament, unleſs it appears by ſufficient Arguments that he under- 
ſtands what a Teſtament means, and that he has a Deſire to make a 
Teſtament, for in ſuch Caſe he may by Signs and Tokens declare 
his Teſtament. Swinb. 86. Part 2. S. 10. (2). 

15. But a Man that is ſo by Accident may by Writing or Signs 
make a Teſtament ; but if he be not able to write, then he is in the 
ſame Caſe with thoſe that are Deaf and Dumb by Nature, viz. it he has 
Underſtanding he may make it by Signs, otherwiſe not all. Swinb. 
26, 8). Part 2. S. 10. (2). 

16. So may a Man, that is only Deaf and not Dumb; and ſuch as 
are Dumb and not Deaf, may write their own Teſtament if they can, 
or make them by good and en Signs. Swinb. 87. Part. 2. S. 10. 


(3) 4) | 8 
17. An Alien born may make a Will and Executors, and be an Ex- An Alien 


2 i urchaſes 
ecutor, and ſue as an Executor, if he be an Alien Friend and not an Fung in Fee; 


Alien Enemy. Swinb. 358. Part 5. S. 13. cites in Marg 3 Eliz. Paſca- and makes a 
tius's Caſe. Will, and 

; | | 2 | 21 _ after the 
King makes him a Denizen, after he dies, this is good. Dyer's Reading on the Statute of Wills. 3. 
Cap. I. S, 14. | 


18. It there be a Cuſtom, that all Lands and Tenements within ſuch 
a Precintt Sc. are deviſable by all Manner of Perſons, which are of the 
Age of Fifteen, or above ſuch Age. A Deviſe made of Lands and Te- 
ments by one of ſuch Age is good. Bur it a Man ſeiſed of ſuch Lands 
and Tenements in Fee; and thereof does infeoff a Stranger unto his 
Uſe, and his Heirs and dies, and his Heir being ot the Age of Fifteen 
Years makes his Will, and deviſes the ſame Land given in Uſe to 
N a Stranger in Fee and dies, this Deviſe is not good &c. 
erk. S. 504. | / 8 * : 
19. Ba a Bond conditioned, that the Wife ſhould make a Will _ 5 105 
&c. The Detendant pleaded that his Wife did not make a Will; the . liz 18 
Jury found that ſhe made a Will &c. the Jury found that fbe made a Will, B. Eſton v. 
and that the was a Feme Covert at the Time of making it; adjudged Wogd. S P. 
that it is not properly a Will, ſhe being a Feme Covert, yet it 14 a ud 
Will within he Intent of the Condition, and good. Cro. C. 219. pl. 5. 
Trin. J. Car. B. R. Marriot v. Kingſman. be 
20. Ejectione firme for Land in Efiex, upon the Demiſe of Eliza- Sid. 162. pl 


6 . 2 | n 17. 8. and 
beth Peacock, being a Trial at Bar upon Evidence. It was . S. P. egreed 
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per Cur. that If under the Age of. Twenty-one Years makes a Will, and after 
8 9 m. Tomes to full Age, and dies without making a New Publication of it, the 
+ dates it Will is void; but if he publiſhes it after he is of full Age, then it is 
that he was a good Will, and in this Caſe it appeared that the“ Deviſor was born 
within two 16 Feb. 1608. and made his Will 14 Feb. 1624. and publiſhed it 15 
* Feb. 1629. and it was agreed that the publiſhing of it the 15 Feb. 
ſins nt the made it a good Will; tot he being born 16 Feb. 1668. came of 
making, and Age 15 Feb. 1629. for the Day before he was born makes up the 
ſotheS.P. Year. And it was agreed, if one makes a Will the ſame Day he comes 
does not ap- ,# full Age it is good; and there thall be no Fractions of a Day, and ſo 
. it patied for the Plaintiff that the Will was good. MS. Rep. ſaid 
260. 261, to be Ld. Ch. J. Keeling's. Mich. 15 Car. 2. B. R. Herbert 
| P cited Turbal. 

y Holt Ch FO ON: : 

J. to have been adjudged accordingly, and ſeems to intend S. C. 


— 


21. Outlawed Perſons, though not outlawed but in an Action Perſi- 
nal, forfeit all their Goods and Chattles, and therefore cannot make any 
any Teſtament thereof, But the Outlawed for Felony, forfeiting their 
Lands, as well as their Goods and Chattles, cannot make any T:fta- 
inent of either. Though the Outlawed only in an Action Perſonal may 
make his Teſtament of Lands, yet not ſo of his Goods and Chattles. 
Godolph. Orph. Leg. 37. 

22. A Man Outlawed in a Perſonal Action may make Executors ; 
for he may have Debts upon Contract, which are not forfeited to 
the King. Conſequently, tor the ſame Reaſon Adminiftration of ſuch 
a Man's Goods may be granted. Godolph. Orph. Leg. 38. 


a. 
« 


— ——— c 


(H) Deviſe at Common Law. 
1o what Perſon. 


A Deviſe 1. F a Man deviſes to the Prieſts of a Chantry, or of a Col- 
ought to be lege in the Church of A. ant dies, and at this Time, there 
good, we 18 nor any Chantry or College, this Devile is void, and ſhall not 
at the Time habe any Effect; rhough a Chantry or College be after made there. 
of the [Death 9 H. 6: 24. b. | 

of the De- | 5 

viſor; and therefore if a Man ſeiſed of Land deviſeable, deviſes the ſame Lands unto the Prieſts of a 
College, or of a Chauntry, and there is not any ſuch College or Chauntry at the Time of the Death 
of the Deviſor, and afterwards ſuch a College or Chauntry is made, yet the Deviſe is void, becauſe 
the Deviſees are Purchaſors, and when a Man takes Lands or Tenements by Purchaſe, he ought to be 


of Ability to take the ſame when it falls unto him by the Purchaſe, or otherwiſe he ſhall not have 
the ſam & c. Perk S. 505 | 


A Deviſe made in Remainder to a Corporation, where there is no ſuch, is void, though there he ſuch | 


a Corporation made before the Remainder fall. Otherwiſe, if the Corporation be begun, but no 
Head yet choſe. Hob. 33. cites 9 H. 6. 23. and 49 E. 3. 


SAS) 2. A Man might have deviſed to. an Infant in Ventre fa mere, 
gd though the Oeviſor dies before the Infant was born, for be was in 
See the Head Eſſe in ſome * Reſpect, and the Freehold ſhall be in the Peir in 
or Diviſion the mean Time. Dubitatur 11 I, 6. 13. 


Infra, as to 
what Perſons may take, viz. Infants en Ventre ſa mere. 


Admitredthe 3. The Husband may Deviſe to his Wife, though they are but 
__ do his One Perſon in Law, for this does not take Effect till after his 
Wife Br, Death, Brook Title Oevile, 18. 

Deviſe, pl. | 


8. cites 44 E. 33. 3. ' FRY | 
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I. Ita Man ſeciſed of Land devilable in Fee, deviſes the fame flato F. C. 
for Life, the Remainder Eccleſiæ Handti Andreæ in Folborn &c. and the 
Deviſor dies, it ſeems the Remainder is good by way ot Deviſe, but 
otherwiſe it would be by way of Grant. Perk. S. 50g. 

5. A Deviſe may be made 70 all ſuch Perſons to whom a Grant may be 
made Muratis mutandis, unleſs in Special Caſes, Perk. S. 505. 


[1 "a * 4 - 


—_— 


(H. 2) By what Perſons at Common Law. 


A HE Will of Cy que Uſe was good that his Execntors fhall fell the 

I bod, or that ſuch ſhould have the Land for 12 Years, or that ſuch 
{ould take the Profits of the Land iull 405. are paid; Br, Teſtament. pl. 
J. cites 14 H. 7. 13. IE 


(I) To whom 27 reſpect of the Eſtate. 


1. A Devile in Tail to the Heir, the Remainder ober to another, In a Cui in 
15 good. 3 1), 6. 46. | Ms . 
a * 


leged that he is in by Deſcent as Heir to his Father, and prayed his Aid, and the Demandant ſaid 
that the Land is deviſable, and the Father deviſed it to the Tenant to have to him and to the Heirs of 
his Body, the Remainder over in Fee &c. to the Plaintiff It ſeems where the Father deviſed to his 
Sor: and Heir in Fee, the Heir may waive the Deviſe, and take ro the Deſcent ; Contra where the 
Rem iinger is over ut ſupra; for there he can't waive it to the Prejudice of him in Remainder. And 
See Perkins that where a Man deviſes for Life the Remainder over in Fee and dies, and the firſt De. 
viſce retu'es, he in Remainder may enter immediately; Bur where a Man leaſes for Term of Life, the 
Remainder over, and the Tenant for Life refuſes to take Livery, all is void; Note a Diverſity. Br 

Deviſc, pl 4- cites S. C. : 


2. Note, it was holden by Chomley Serjeant, Plowden, and many 
others, in the Caſe of the Preſident ot Corpus Chriſti College in Ox- 
tord, That if the ſaid Maſter or Preſident of any ſuch College, by his 
Will deviſes any Land to his College and dies, ſuch Deviſe 7s void; For 
at the Time when the Deviſe ſhould take Effect, the College is without 4 
Head, and ſo not capable of ſuch Deviſe; for it was then an impertect 
Body, and fo it was holden by the Juſtices upon good Advice thereof. 
4 Le. 223. pl 357. Tempore Reg. Eliz. B. R. The Preſident of Cor- 
pus Chriſti College's Cale. | 

3. It a Man be /eiſed of Land deviſable in Fee, he may deviſe the ſame 
E unto his Exccutors for Tears, for Liſe, in Tail, or in Fee &c, Perk. 
. 508. x | 


* * - * 
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a tions on 
| 8 . mn : theſe Sta- N 
20 H. 3. cap. 2. DO WS may bequeath the Crop of the Ground, md ao 


as well of their Dowers as of other Lands and I yiviſions. 
Tenements, ſaving to the Lords of the Fee their Services. I Uh 
2. 28 H. cap. 11.8. 6. In Caſe any Incumbent happens to die, and be- 
fore his Death hath cauſed any of hisGlebe Lands to be inanur'd and ſown 


at bis proper Coſts and Charges, he may make and declare his Teftament 7 


* 


* 
- — on wo ks p — S» . ** — 
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De oi 
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See tit Te- 


ſown, 


H. 8. hall be expounded of Eſtates in 


all the Profits of the Corn growing upon the ſaid Glebe Lands ſo manur'd and 


3. 32 H. 8 cap. 1.S. 1. Every Perſon having any Manors, Lands c 
Tenements, or Heteditaments, holden in Socage, or of the Nature of Ho- 
cage-Tenure (and not having any Lands &c. holden of the King by 
Konights-Service, by Socage-Tenure in Chiet, or ot the Nature ot H. 


cage Tentre in Chief, nor ot any other Perſon by Knights-Service ) al 


have Power to give, diſpoſe, will, and deviſe, as well by his Laſt Will 
and Teftament in Writing or otherwiſe, by any Att or Acts lawfully ex:cated 
in his Life, all his ſaid Manors, Lands, Tenements, aud Hereditaments 
at his Pleaſure. 8 | 

4. All Lands holden in Socage in Chief, if none by Knights-Service. 

5. And every Perſon having any Manors, Lands, Tenements, and Heredita- 
ments of Eſtate of Inheritance holden of the King in Chief byKnight's-Service, 
or of the Nature of Knight's-Service in Chief, ſhall have Power by his 
Laft Will, or otherwiſe by any Act lawtully executed in his Lite, give, 
ditpoſe, will, or aſſign two Parts of the fame Manors, Lands Cc. in 


three Parts to be divided, or as much of the ſaid Manors, Lands &9c as 
fall amount to the yearly Value of two Parts of the ſame, to and tor the 


Advancement of his Wife, Preterment of his Children, and Payment 
of his Debts, or other wiſe at his Will and Plealure. 

6. As alſo of Lands holden of the King by Knight's-Service in Chief, 
and by Knight s-Service of the King and others. 

T7. And where Lands are holden by Knight's Service of any other than 
of the King, and other Lands in Socage. | | 

8. Two Thirds of Lands holden only of the King by Knight's-Service and 
not in Chief, and in Chief of the King, and of others may be deviſed. 

9. 34 & 35 H. 8. cap. 5. The Nords os eee of Inherirance in 32 

ee Simple only. | 

10. And every Perſon having a Sole Eſtate, or Intereſt in Fee Simple, or 
ſeifed in Fee Simple in Coparcenary or in common in Fee Simple of 
any Manors, Lands, Tenements, Renrs, or other Hereditaments, in 
Poſſeſſion, Reverſion, or Remainder, or of Rents and Services inci- 


dent to any Reverſion or Remainder, and having no Manors, Lands, or 


Tenements holden of the King, or any other by Knight's-Service, all 
have Power to give, diſpoſe, will or deviſe to any Perſoa or Perſons, except 
Bodies Politick and Corporate, by his laſt Will and Teftament in Writing, or 


by his Laſt Will and Teſtament in Writing, or by an Act law'nlly executed 


in his Life, by himſelf ſolely, or by himſelf and others jointly, ſeverally, 
or particularly, or by all thoſe Ways, as much as in him o, Right is or 


ſhall be all his ſaid Manors, Lands, Tenements, Rents, or Hereditaments, 


or any Rents common, of other Profits out of the ſame at his own Will and 
Pleaſure. 5 

11. And all Perſons having a ſole Eſtate or Intereſt in Fee Simple, 
or ſeiſed in Fee Simple in Coparcenary or in cominon in Fee Simple, of any 
Manors, Lands, 22 held of the King by Knighr's-Service in Chiet, 


ſhall have Power to diſpofe or will to any Verſon, except Bodies Politick or Cor- 


porate, two Parts of the ſaid Manors, Lands Oc. as aforeſaid, at his Will and 
Pleaſure, and the ſaid Will fo declared jhall be good for two Parts if the 


ſaid Lands Ec. although the Will be made of the Whole. 


12. Or holden of the King and others by Knight”s-Service. 
13. And ſhall be good for two Parts, though made of the Whele. 2 
14 12 Car. 2. cap. 24. All Tenures by Knight's Service, and by 


nures (O. a) Socage in Capite of the King, are by this Act taken away and diſcharg- 


* 


3. M, 
2 


ed, and all Tenures turned into free and common Socage, ſo that now no Per- 


ſon lies under any Reftraint in the Diſpoſal.of his Lands, but he may deviſe 


all or any Part of his La 45 by his Laſt Will and Teſtament at his Pleaſure, 
15. 29 Car. 2. cap. 3., Any Eſtates held pur auter vie or the Life of an- 


other, ſball be deviſable by Will 5, ar» 21 pntd by Yee; Abe Fa 
ET . "LET FEST? . A 


—  —_ 
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(I. 3) What might or may be deviſed &c: 
2. . PEER 2D, TBerwn Lfiay 61 an tng Poem. 2s! 
i. J F a Man Folds tbrie ſeveral Manors of three ſeveral Lords in Chis u. A 
valry, and each of equal Value, he cannot make his ll of two of — erer . | 
of the other Manors, leaving the third Manor to the Heir, but of two £6 tee Kea. * 
parts of every Manor; for otherwiſe he ſhall prejudice the other two C u, Horn ... 
Lords. Br. Teſtament, pl. 19. cites 35 H. 8. s 2. e. . . eee, 
| : | . | zou de. ove tokens 
2. Note, for Law, and by the Chancellor of England and Juſtices, SFB bor ofa 4-2 
that it the Tenant who holds of the King in Capite, in Chivalry give all his e ne; Z A 2 
Land to a Stranger by an Act executed in his Life; and dies, yet the King = Co ue, 4 BE 
ſhall have the third Part in Ward, and fhall have the Heir in Ward if he J.. «; ACE « 
be within Age, and if of full Age he ſhall have the Primer Seiſin of the T 7 
third Part, virtute iſtius clauſulæ in the Statute 32 H. 8. 1. Saving to the ee, lee. Sand 1:6 | 
King, Wards, primer Seiji, Livery &c. by which it appears, that the In- >; - cc 
tent of the Act is, that the King ſhall have ſo much as if the Tenant, n r FS, 
had made a Will and had died ſeiſed; But by,all, acer the King is 4 <5 3, b 
ſerved of his Duty of it, the Gift is good to the Donedagainſt the Heir ,2ZZ'Z . 5 
quod nora, Br. Teſtament, pl. 24. cites 2 E. 6. — —— 7 * 2p va 2 
3. A thing ſuſpended may be deviſed, as when Husband and Wife S. C. cited Jager by AL TSS 
were Joint-'Fenants of Lands in Fee, and the Queen had a Rent out of Mo. 493. . — ·ü — 
it in Fee, which ſhe gives to the Husband and his Heirs ; The Huf. A Ve A B= 


band deviſes the Rent and Mos it is a good Deviſe not withiſtandin 2 „ —— 
the Suſpenſion. Arg. 3. Le. 154. cites D. 319. [b. pl. 16. Mich. ] viſed; as if .. rann, 
5 8 108 | i | (> P Feoffees to 2 Z. AE 


» LIZ, 
bs. 9 | | | | | 57 uſe before Ka... 
the Statute of 27 H. 8. be difſeiſed, by which Diſſeiſin the Uſe is ſuſpended, and afterwards :- oy nt EDD 
during the Diſſeiſin Ceſtuy que uſe by his Will deviſes, that his Feoffees fhall re-enter, and then -<<z< - SPOTS PR. 
make an Eſtate to J. S. in Fee, the ſame is a good Deviſe, for by that Diſſeſin the Truſt and Confi- — : 72 


dence repoſed by Ceſtuy que uſe in the Feoffees is not ſuſpended ; per Wray Ch. J. Le. 257. pl. 343.ũ _ . 

18 Eliz. B. K. in Caſe of Manning v. Andrews. J Me - A 345 en OT 

| | ; : F 4 2 - 1 . . 

| , a 2 9 : . . . 4 k . £24 fs Ame). FF GAY 

4. Tenant by Curteſ grants over his Eſtate, and the Grantee deviſes it —-Æ .. 4 
and dies. This was held a void Deviſe and out of the Statute of Wills. 


„„ 


— "Es 


Cro. E. 58. in a Note cites 19. Eliz. Delapet's Caſe. 
5. What one has as Executor he cannot deviſe to another; for immedi- 
ately on his Death the Thing is to the Uſe of the firſt Teitator, and 
his Executors have it as Executors of the firſt Teſtator and to his Uſe. 
PI. Com zar. b. 19 Eliz. B. R. Bransby v. Grantham. | | 
6. If rhe ©neen grants to one and his Heirs bona & catalla felonum Godb. 11. pl. 
& fugitivorum, or utlagatorum, Fines, Amerciaments Ec. within ſuch a 24. Paſch 25 
Vill or Manor, the Grantee cannot deviſe theſe ro another, nor leave r 5 
them to deſcend tor a third Pair, becauſe they are not of any annual 8 4 
Value, and therefore the Statutes do not extend to them. But if a Huntington. 
Man be ſeiſed of a Manor to which a Leet, or Wait and Stray, or any S. P. 
other Hereditament which is not of any annual Value is appendant or 
appurtenant, there by the Deviſe of the Manor with the Appurtenances 
thoſe thall paſs as Incidents to the Manor; For ſince the Statute in- 
ables him by expreſs Words to deviſe the Manor, it inables him conſe- 
quently to deviſe it with all its Incidents and Appendants. 3 Rep. 
32 b. cites it as ſo reſolved by Alderſon Ch. J. and Peryam J. of C. 
8 8 Conferences wich divers other Juſtices, Paſch. 25 Eliz. in Baker's | 
ale. | : | 
_ 7. It hath been donbred, whether, 7ithes are deviſable by Will; | 
ſaid per Cur, Le 23. pl. 29. Frin, 26 Eliz. B. R. in Cafe of Withy v. | 
Saunders. | | 
3. Rent extinguiſb' cannot be deviſed. 2 And. 194, 195. Trin. 29 
Eliz. in pl. 11. - . 


2222 : 
; 4 . 
2 
„ 
Ke 


4 ayf 1 4 
EE 


He 
2 


2 


Jin 


1 
7 


N | G 9. The 


w 


- — 
„ . 4 — 9 . ” = . — " 9 , 6 18 
— — . — — — — 


* 
. * Pa, — 1 n 


66 | Devile. 


ER EL. LL. ECD ED — .E TS” 


nn. 


9. The Words of a W ill were, viz. If A. pays his Money due 1 


Mortgage at Michael mas next (that being the Time of Payment) then © 


deviſe that B. fhall have it. This Deviſe of a Paſſibility is not good ; 
Per Cur. 3 Le. 195. in pl. 244 Hill. 29 Eliz. C. B. and denied the Caſe 
cited by Fenner of 12 E. 2. Fizh. Condition. 9. where ſuch Devile 
| held good. | 
Poph. 89, 0. 15. Lands in H. were jointured on the Wife, The Hutband, in Con ff. 
§. C accord- gerd ion fe would wave her Fointure in H. deviſed to her the Manor of J. 
3 for her Life. She agreed to the Deviſe. Relolved by the greater Part of 
2 tb ſuſtices in Cam. Scaci. that the leaving the Jointure made an imme. 
And. 348. S. diate Deicent by Relation to the Heir, and the Deviſor was not ſuch. 4 
C. Perſon having Lands as could diſpoſe of it according to the Statute, Mo. 
254, 255. pl. 401. Mich. 29 & 30 Eliz. Butler v. Baker. 
Cro. E 359, 11. A Devile of an Advowſon in Croſs is void, becauſe it is of annual 
pl 19. Clecr Value, whereot the King ſhall have the third Part; Per Anderſon Ch. 
4 8 . bur che other three J. held e contra, and fo it was adjudged. Ow. 
C. hel: . "a PS G G | 
acccrdingly, 24 Mich. 33 & 34 Eliz. in Cleer's Cale. : 
12. It a Man hath an Hundred, together with Felons Goods, Fines, 


Amerciaments &c. and ſuch caſual Hereditaments, they may be de- 


viſed by the Acts of Wills of 32 & 34 H. 8 3 Rep. 33. a. Mich. 33 
& 34 Eliz. B. R. by the Reporter in the Cafe of Butler v. Baker. 

' 13. Tenant in Capite of Three Meſſuages of Two in Fee, and of one in 
Tail, ail being held in Capite, and deviſed all his Meſſuages to a Stran- 
ger; it was holden that the Deviſe was good within 32 H. 8. for the twy 
Manors which he held in Fee, and void tor the Third. For he being 
'Tenanr in Tail of the Third Manor, and that defcending to his Iſiue 
is a ſufficient Performance of the Statute of 32 H. 8. and rhe Intent of 
it latisfied. Cro. E. 286. pl. 3. Trin. 34 Eliz. B. R. Jernengham v, 


Cornwallis. 


Abr. Equ. 14. Libertics appendant to Land are deviſable as thoſe, which are 


Calc 17 pl. ariſing out of the Land. A Hep , on an Entail, whereto no Rent 
ro rs is annexed, is deviſable, yet it is not of any Annual Value, Cro. E. 
judged that 360 Mich. 36 & 37 Eliz. C. in Caſe ot Cleer v. Peacock. 
Tenant in 8 | 

Tail to him and the Heirs of his Body, with the Reverſton expectant in Fee, cannot deviſe the Land 


in Fee to another, tho' he dies without Iſſue. And Ibid Marg. gives rhe Reaſon, becanſe at Common 
Law it vas only a Poſſibility, and not grantable or deviſable, but whether ſuch a Reverfion could be 
deviſed by Parol within the Cuſtom, See Styl. 409, 410, Dubitatur; and there ſaid rhar the Statute 
of Weſt. 2. helped not the Cuſtom. | 


Mo. 625. pl. 15. Where a Man hath a Rent out of Lands zo him and to his 
858. S. C. Firs during the Life of anather, he cannot deviſe this Rent, either at 


gedit ir by Common Law, or by the Statutes 32 & 34 H. 8. ot Wills, 
the Star. per becauſe he is not ſeiſed of an abſolute Eſtate in Fee, but only dur- 


2 Jagainſt ing the Life of another; and rhe Statutes require that the Teſtator 


Popham. — ſhould be ſeiſed of an abſolute Eſtate in Fee. Court divided, and fo. 


op no judgment. Cro. E. 804. pl. 5. Hill. 43 Eliz. B. R. Gawen v. 


had been put Raints. 


to the ſuſti- ü 
ces at Serjeant's Inn in Fleet - Street, and many of them were of Opinion, it was not deviſable. E: 


adjornatur, Cro E. 805. S. C. A pot e. 3/. e AL. 2 6 
. F-" WW” 46 - J. . F 
16. 'The Ancient Fewels of the Crown are Heir Looms and ſhall de- 
ſcend to the next Succeſſor and are not devifable by Teſtament. Co. 
Litt. 18. b. | 
17. If a Man be ſeiſed of a Houſe and poſſeſſed of divers Heir- Looms, 
that by Cuſtom have gone with the Houle trom Heir to Heir, and 
by his Will deviſeth away theſe Heir-Looms, this Deviſe is void; 
for the Will rakes effect after his Death, and by his Death - the 
Heir-Looms by ancient Cuſtom are veſted in the Heir, and the 
Law prefers the Cuftom before the Deviſe ; and ſo it is if the —— 
| . LEE 


„ 6 * 


| Deviſe. G1 
; a 
ought to have a Herriot againſt his Teuant, and the Tenant de- 
viles away all his Goods, yer the Lord ſhall have his Herriot tor the 
Reaſon atoreſaid. Co. Litt. 185. bb 1 et97 "IN | 
18. An Incumbent ſeiſed in Fee of an Advowſon deviſed the next Pre- Roll. Rep. | 
entation Viz. that his Executors, two; three, or any one of them 214. 8. C.— | 
ſhuald preſent preſent J. S. when the Church ſhould become void; . 9575 
though the Church becomes not void but by the Death of the De- Harris S. C 
viſor, this is a good Deviſe; for though the Will has no Effect but C. 
by the Death ot the Deviſor, yet it has an [Inception in his Life Time, 
ard this ſhall make it good. 3 Bulſt. 42, 43. Trin. 13 Jac. by Do- 
detidge . in Caſe of Harris v. Auſtin. . 9 
19. naked Poffibility cannot be deviſed, but an Intereſt, though | 
it be in Ccatingency, may; Agreed ; per Cur. 2 Roll Rep. 129. Mich. | | 
17 Jac. B. R. in the Caſe of Child v. Baily. | | 
20. Copyholds are not deviſable by Will within the 32 H. 8. of — 
Wills ; Agreed. 2 Roll Rep. 383. Mich. 21 Jac. B. R. in the Caſe 
of Royden v. Malfter. Æ A. guete A ae F = | | 
21. In ſome Caſes a Man may deviſe- a Right of Entry, as Ter- So where he Aw ela. 36 | 
mor deviſed his Term is ouſted and died, the Executors enter now the _ Right as | 
Deviſe is good. Arg. 2 Roll. Rep. 426. Hill. 21 Jac: B. R. in the inked as oh 
Serjeant's Cale. 3 5 Time of bis 


1 TEST 3% HE 3 5 3 deviſing it, 
and before Regreſs dies, if Executor enters or recovers the Term, the Deviſe is good. Ibid. 


IS; 2-0; 3 be he Ss | | 55 5 
22. If A. deviſes a Term to B. and dies, and B. deviſes it to C. and A bad a . 
dies, and tlie Executor. o A. agrees to the firſt Deviſe, the Deviſe 1s Term for a 

= * x 1000 Years, 
good, and the Executor ot A. is compellable by C. to attent. Arg. and qeviſed 
2 Roll. R. 426. Hill. 21 Jac. B. R. in the Serjeants Caſe. it to B for 

| | | | 8 Lite, Re- 

mainder to C. and made D. Executor; C. deviſed his Intereſt to J. S. the Queſtion was thereupon, 
Whether this Term, if not aſſented to by the Executor, and which paſſed only as an Executory De- 
viſe, could paſs by the Will of C. the Deviſce? and held that ir was only a Poſſebility, and that nothing 
paſſed, per Holt C. J who cited Mar. 137 Southward v. Millward. And Holt ſhid that the Ex- 
ecutor muſt aſſent to a Legacy, elſe nothing paſses in the Caſe of a Term, 11 Mod. 124. Trin. 6 Ann 


B.- R. in Caſe of Brunker v. Cook. 


23. A Choſe en Action may be deviſed; As if A. is in Debt by Bond to Though a 
B. in 1601. and B. deviſes the 100 J. to C. when the Exetutors have re- 8 
covered againſt A. they ſhall pay it to C. and C. fthall have no other not be trans- 
100 J. but this; ſo it Mortgagee deviſes that C. ſhall have the Money ferred over 
that Mortgagor owes him, and atterwards the Mortgagor pays the Mo- nor deviſed 

he E hey ſhall be compelled to R ©. Arg. ES 
ney to tne EXecutors, [ cy e compe ed to pay It co C. Ig. 

Roll ill. 21 Jac. B. R. in the Serjeant's Caſ ps (rn | 
2 Roll. R. 426. Hill. 21 Jac. B. R. in che Serjeant's Cale. eee ö 
| 4 1 Oy" ut an [ntere 
in Land, or which is an Intereſt may be well transferred over ; Per Popham. Cro. E. 638 in Caſe 
of Ards v. Warkins——— Teftator cannot eſlectually deviſe Debts bing to him, for, if he does; 
the Suit for them muſt be in the Executor's Name, and ſo muſt the Releaſe or Acquitiance 
for them, and not in the Legatee's Name. But when they they are received (it there are no 
Debts to pay) the Executor ought to deliver them to the Party ro whom the Bequeſt is, and is 
compellable to do it in Conrt of Conſcience, or in the Spiritual Court, and in ſuch Senſe 4 
Bequeſt of Money payable on Mortgaze is good, but not otherwiſe. Wentw. Off of Executors 18; 


24. Where a Man has a Foitit-Intereſt in Chattles deviſable &c. at 
the Time of his Death, 4 Deviſe made thereof is nothing worth, 
Cauſa patet. And where ſuch Chattles are annexed unto the F reehold 
or Inheritance, ſo as they cannot be ſevered from the fame by him 
who has Property in them; then a Deviſe made by him, who has 
Property in them is not good. Perk. S 526. wo . 

25 Term in Right of the Wife is not deviſable by the Husband by Co Litt 3 ft. 
his Will, though he may diſpoſe of it in his Life-time. Cro. C. LEEDS | 
344, 345. Hill. 9 Car. B. R. cites the Caſe of Bransby v. Grantham. if one be 
PLC 523. io . eftated for 

* | VVV 

Extent &c. in Right of bis Wife, or has the next Avoidance of a Church in her Right, he cannot 
by Will bequeath any of theſe, Wentw, OF. Executors, 15; 19. 
| | „ 26. Ef ate 


* 


Vill. 
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26. Eſtate by Eſtepple, as to the Deviſor and Deviſee, ſhall be held as 
an Eſtate, and thall paſs between them as an Eſtate by the Deviſe 


within the Statute 32 H. 8. per Jones J. Jo. 457. Trin. 16 Car. B. R. 


'And to this Purpoſe he cited 4 Rep. 53. a. | 
27. He that has a Poſbility of a Term after the Death of another 
may deviſe it; Decreed. Pollex 44. 16 May, 16 Car. 1. Veizy v. 


Pinwell. | 
11 Med. 28. A Deviſe of a Leaſe for Years to A. S. during his Life, remain- 
127. Trin. der to F. H. who makes his Will and deviſes the ſame, and dies; 
1 This is void, for it being but à Poſſibility it cannot be deviſed, and 


Ch. J cites after the Death of A. B. it ſhall go to the Executors of J. H. Mar. 
S. Cas 13. pl. 209. Mich, 17 Car. Southward v. Millward. 


held, that 3 3 Rags . | 
it was only a Poſſibility; and that nothing paſſed by the Will; and faid that it is hard to 


imap ine ſuch a Prepoſterous Thing, that he could diſpoſe of a Term, which was not his bur 


another Man's; but ſaid he ſhould give no poſitive Opinion therein, it not being the preſent 


Cale. 


29. Two Fointenants, and to the Heir of one of them he that has the 
Reverſion cannot devile it; Per Windham. 'Twifden ]. ſaid, that there 
had been Opinions both Ways, and that it had oſten been a Queſtion. 
Raym. 40 Mich. 13 Car. 2. B. R. 


30. A Portion was ſettled by Deed of A. on B. and C. his Children, as ſhould © 


be unmarried or not provided for at the Time of the ſaid A's deceaſe, at 
their reſpective Ages of Twenty-one. B. was married to M. and had 
ſome Allowance tor Maintenance made him by A. viz. 3ol. a Year 
paid to B. during the ſaid B's Lite, and afterwards to M. ſo long as 
A. lived. B. deviſed his Portion to M. his Wife, whom B. made his 
Executrix. Decreed the Portion to M. Ch. Rep. 254. 17 Car. 2. Cor- 
bett v. Morris. | TED. 


Lands in 31. An Eſtate deſcendable and determinable upon the Death of Tenant 


Tail are not j Tail, is not deviſable within 32 H. 8. & 34 Hf. 8 Bur Eſtates of 
devifable by Inheritance within that Statute are Eſtates of F ee-Simple only. Saund. 
Lirt. 111. 261. Paſch. 21 Car. 2. iu Caſe of Took v. Glaſcock. 


ö | | | 8 
Sal 6 19. pl. 2. Paſch. 12 W. 3. Holt. Ch. J. in Caſe of Machil v. Clark, cited Seymour's Case. 
that where a Tenant in Tail bargained and ſold, the Bargainee has a deſcendable Fee and held this 
Caſe for Law, bur deried the Caſe of Took and Glaſcock ; Saund. 260, and likewiſe Litt. S. 612. 


if it be taken literally. K. | 4 . . 


Chan. Caſes 32. The Money of an Orphan of London not recovered by the Hus- 


181 S. C. band before his Death, is not deviſable by the Husband ; Decreed. 
; per Bridgman K. & al". 2 Vent. 341. Mich. 22 Car. 2. in Canc. 
Pheaſant v. Pheaſant. 
33. An Intereſt in a Truſt is in Equity aſſignable or deviſable. 1 
Chan. Caſes 211. Trin. 23 Car. 2. per Wild |. and agreed by Rains- 
ford and the Maſter of the Rolls in the Caſe of Cornbury v. Mid- 
dleton. Pl 
34. Breach of an Agreement is a Choſe en Action and not deviſable; 
Arg. Chan. Cafes 208. And by Windham J. and Ld. Keeper accord- 
ingly. Ibid. 209. Trin. 23 Car. 2, Cornbury v. Middleton. 23 
35. The Court ſaid, that the Statute of Wills 32 H. 8. cap. 1. had 
begotten more Debate, Suits and Troubles than it remedied, and was of 


greater Miſchief than the Common-Law. 3 Keb. 450. pl. 14. Paſch. 27 


Car. 2. B. R. in Caſe of Gunton v. Andrews. 
36. If the Eftate of the Deviſor be turned to a Right at the Time of his 


Hee £30. £4 Death, the Will cannot operate upon it; Per Ellis |. Mod. 217: rin. 


28 Car. 2. C. B. 4-4. Li, a 444 ae . 
37. Ld. Chancellor ſaid he cannot tell, bur before the Statute, it 
a Mort gag ee before the Condition broken had made a Deviſe &c. it is 


void; For a Condition is not deviſable, but after Forteicure the Equity 
' | ok 


* 


Deviſe. 63 
7 88 * 


of Redemption is deviſable. 2 Chan. Caſes. 8. Mich. 31 Car. 2, /* 3 Aol. 
e A Deviſe of a Chatte real in groſs is good, if the Circumſtances | 
abut Nuncupative Wills fer down in 29 Car. 2. cap. 3. be obſerved. 1 
Sed e contra where a Leaſe &c. is ordered to attend the Inheritance, 2 | | 

| 


(unc. Cates. 49. 55. Hill. and Trin. 33 Car. 2. Tithn v. Tiffin. 
29. Lands are ſettled on Marriage, and a Term raiſed for Daughters 
Fertiges; the only Child is a Daughter, on whom the Fee deſcends he 
dies an Intant and 1odebred, and deviſed away the Portion charged on | 
the Fate; her Heirs inſiſted the Term was merged in the Daughter, 4 
as bcing alſo Heir at Law. ; Maſter ot the Rolls decreed the Por tion | 
to go according to the \V 11! ot che Daughter, and fo relieved againſt | | f 
the Merger. 2 Vern. R. 90. pl. 86. Mich. 1688. Powell v. Mor- | 


Lan 


” 40. Land ſettled by a Voluntary Settlement cannot afterwards be de- 
ved by Will of the ſame Perſon, though for Payment ot his Debts, 
Verp. 464. pl. 444. Trin. 1687, Bale v. Newton. | | | 
41. A. having Remainder in Tail with Reverſion in Fee deviſed 70 4 
one Sou in Tail, Remainder to the other in Fee; it is good, becauſe ir | 
alters the Tenure. 1 Salk. 233. pl. 11. Trin. 9 W. 3. B. R. Badger 
v. Lloyd. | | 

42. I S. who was to have had a conſiderable Advantage by a Will, 
was drawn in by Fraud and falſe Suggeſtions, ro make a Compoſition 
for his Intereſt, and to give a Releaſe ; Afterwards J. S. being ſenſible 
of the Fraud makes his Will, and thereby (alter other Legacies) 
he deviſes all the Reſt of his Goods and Chattles whatſo- 
ever, to his W ite, upon Condition, that ſhe paid all his Debts, and 
made her ſole Executrixz and it was held, that his Right to ſet aſide 
the Releaſe was deviſable, and the Words proper tor that Purpoſe. 
Decreed. Trin. 1701. Abr. Equ. Caſes 175, 176. Trin. 1701. Drew v. 
Merry. 

_—_ Diſſeiſce deviſed, and aſter re-enters, the Deviſe is good, be- 
caule by the Entry he was ſeized ab Initio, ſo as he might bring 
Treſpals ; Arg. Quod fuit conceſſum. 1 Salk. 237. Mich. 6. Ann. B. 
R. in Caſe ot Bunter v. Cooke. | 

4. A. deviſes his Manor and before his Deceaſe a Tenancy eſcheats, 11 Mod. 

and alter the Teſtator dies. The Queſtion is, whether the eſcheated 129. 8. P. 
Tenancy ſhall pals, becauſe the Manor is deviſed and that is Part b. 8. C. 

= . . . . P y Holt 
ol it, tor this "Tenancy is not deviſed as a diitinct 'Thing, but as a Ch. 5, —— . 
Part or the whole which he could deviſe; Per Holt Ch. J. Gibb. 23 1. It was ad- 


Mich. 6 Ann. B. R. in Caſe ot Bunter v. Cook. mitted that 
- | it ſhould 


paſs. 1 Salk. 238. in Caſe of Bnnter v Coke. 


45. A Man ſeiſed of a Reverſion expectant on an Eflate ſor Life de- 11 Mod. | 1 
vi/es it, and atterwards Tenant for Life ates, and then the Teftator dies, 129 | 
yer it paſſes; Per Holt Ch. J. Holt's Rep. 248. pl. 13. Mich. 6 Ann. Ch. J. in 8 
in Caſe of Broncker v. Coke. C. and that 
| | | | ſo it is of 

Lands in Reverſion expectant on an Eſtate Tail, and before his Death the Tenant in Tall dies 
without Iſſue, theſe Lands will paſs though a Kevetſion only at the Time of making the Will; 
becau'e he is ſeiſed at the Time as much as he can be; and it is a certain preſent Intereſt; 
though to commence in tuturo, and all the Eſtate he could vive he intended him. Gibb. 

r d. C. and S. P. by Holt Ch. J. 1 Salk. 237. pl. 16. 5. C. & S. P. agreed per 

ar. PER 2 


46. An Fquitable Intereſt is as well deviſable by Will, as a Legal Ch. Pree. 
Eſtate. 2 Vern. R. 680. Hill 1111. Greenhill v. Greenhill. 320. S. Ce 
47. A future Intere/t is deviſable. Per Cur. 2 Vern. 679. Hill. 1411. 
Greenhill v. Greenhill. | 55 
48 Though a Condition be not in Strickneſs of Law deviſable, yet A A 37. 
lince ſince the Statute of Uſes, the Deviſce may take Benefit of ic by 2 4 
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an equitable Conſtruction of that Statute ; Per Maſter of the Rolls 
and Ld, Chancellor. Mich. 1718. Ch. Prec. 487. Paſch. 1718. Markes 
v. Markes, | OY | 
49. Tho? the F ather may by Will diſpoſe of the @nuardianſhip of a Child 
till Twenty-one ; yet though a Child be a Lunatic he cannot dif. 
poſe of the Guardianſhip of ſuch Child, if abe the Age of Twenty. 
one. Per Lord C. King. 2 Wms's Rep. (638) Mich. 173 1. Ex Parte 
Ludlow. g 7 5 F | AD Lore = x: . 
. e eee ee eee e, 
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(I. 4 New acq ire Lands. Paſs in what Caſes. 


Holt. Ch. J. 1. JF a Man deviſe certain Lands, as the Manor of D. or I hiteaen, 
in the De- and has nothing in it at the Time of making his Will but he pur- 
bate of the chaſes them afrerwards, they ſhall paſs to the Deviſee, becauſe it ſhall 
Caſe of be taken his Intent was to purchaſe them, and if they thall not paſs, 
338 the Will is void to all Intents. Arg. PI. C. 344. a. Trin. 10 Eliz. per 
held ſtrong- Lovelace Serjeant, in the Caſe of Brett v. Rigden. 

an ok Serjeant Lovelane, but when he came to deliver the Opinion of the Court he 
held it not to be Law, and held that 39 H. 6. 18 b. Br. Deviſe, 15. does not warrant that Opi- 
nion, (to which Powell J. who likewiſe held otherwiſe before, now agreed) Holt's Rep. 247, 
Bronker v. Cook. — ? Mod. 127, 128. S. C. cited and remarked upon by Holt Ch. J. accordingly. 


2. Deviſe of Lands, in which Deviſor has nothing, and after he pur- 
chaſes the Land, this is no Deviſe within the Statute of Wills. Mo. 

7 2855. pl. 401. Mich. 29 & 30 Eliz. in Caſe ot Butler v. Baker. 
S. C. cited 3. In an Ejectione firmæ tor Lands in Weſtminſter it was ſaid by 
RES all the Juftices to the Jury, that if a Man hath a Leaſe, and diſpoſeth 
Rep. 247. Of it by his Will, and after ſurrenders it and takes a new Leaſe, and alter 
in Caſe of dies, that the Deviſee ſhall not have this laſt Leaſe, becauſe this was a plain 
Bronker v. Countermand of his Will. Goldſ. 93. pl. 6. Trin. 30 Eliz. Aſhby v. Laver, 
. 4. B. ſeiſed of the Manors of H. and T. and Priors Land, hath Iſſue 
pl. 30. N . L. and R. V. marries E. atterwards the Father makes a Feoffment of 
5. C. agreed H to the Uſe of the Son and the Wife in Tail for the Fainture of the Wife 
And. and dies; The Reverſion of H. with the other Lands deſcend to the eldefl 
3 8 3. Hon, who deviſes the Manor of T. to his Wife for her Fointure in Recompence 

. C agree 3 : ; 

by the great- of Dower and Jointure in the other Lands, wich divers Remainders over to 
er Part of his Brothers and dies, having Iſſue G. Theſe Lands were held in Capite. 
the Judges The Wiſe refuſes her Jointure en Pais, and enters into T. Held here that 


2 + + her Refuſal ſhall have Relation only as to H. and not to the Manor of T. 


fame Opi- and the Will here ſhall take Effect at the Time of his Death, fo it ſhall 


nion were remain as to the Heir, and the Retuſal of the Wife ſhall not make 
Wray Ch.J. good the Will for a third Part, which was void when the Deviſe took 
and Man- Effect (viz.) at the Time of the Death of the Deviſor. But upon the 
Their Lives Statutes of Wills it was held, that alter the 2) H. 8. and before 32 & 
—Poph. 87. 34 H. 8. the Manor of T. was not deviſable, and W. B. having not pur- 
S. Cure. ſued the Power given him by the Statutes of 32 & 34 H. 8. it was re- 
2 of ſolved that the Will was void tor Part of the Manor ot T. (iſt,) Every 
ack, un Perſon who had a Power of deviſing, muſt be a Perſon having, which 
See the imports two Things, Ownerſhip, and the Time of Ownerſhip, for he 
Caſe of ought to have the Land ar the Time of making his Will, and then the 


1 Statute gives him a Power to diſpoſe of the two Parts which he had; 


Reſolved But in this Caſe the Deviſor has not the Manor of H. tor he and this 


according Wife were Joint Tenants thereof during the Coverture; ſo that he 
to this Opi- himſelf had it not; And to every Will there are two things requiſite, 
nion. Hill. the Writing, and the Death of the Deviſor; but in this Cale nei- 
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ter che Commencement or the End of it was full and perfect; for at Paſch. 6 
the Time of the Writing and the Death, he had no Power in reſpett of 2am * 
the joint-Eſtate ot H. to diſpoſe of the Manor of T. and by the Ann. in 
Death H. ſurvives to the Wife, and part of T. preſently deſcends to which Term 
che Heir. (2dly,) The Teſtator ought to have a ſole Eſtate, as well in Judgment 
de Land which he leaves to deſcend to his Heir, as in the Land which OB R. an P 
W |. deviſes, but here at the Time of making his Will, and at the Time of C. B wif. 
his Death he had a Joint-Eſtate with his Wife, to which ſhe could not pra, upon 
agree Curing the Coverture, wherefore the Teſtator had a Power to dif- Special Ver- 
poſe oi but two third Parts of that whereof he was ſole ſeiſed, either 3 rg 
ut the Time of making his Will, or ar leaſt at the Time of his Death. ,7; cl 
(zdly,) The Statutes give a SONY to diſpoſe of two third Parts of afterwards 
&c. but what he cannot d iſpoſe by ſome Act executed in his Life-time, in Dom. 
this thall not be taken for any of &c. whereot he may diſpoſe two cho ra 
Parts by Authority of this Act; But in this Caſe he could not make any Error. 
Diſpoiition oi the Manor of H. but only during the Coverture. (4qthly,) : 
The Statute. intended the Lord ſhould have an equal it not a greater 
Benefit tor his third Part, as the Deviſee thould have for his two Parts, 
rein this Caſe the Deviſee would have two Parts abſolutely, and the 
ag bor a Potliblicy for his third Part, if ſo be that the Wife ſhould 
difizree thereto, which would make the King in a worſe Condition 
than the Deviſee 3 for the Wife may or may nor refuſe, and no Time is 
fx for her Refuſal. (5rbly,) The third Parr ought to deſcend imme- 
ce without a mean Time, bur here it ſurvives ro the Wite, and 
Par: 1 T. deſcends to the Heir, which ought not to be deveſted out of 
tl. ticir by any ſubſequent Agreement. It a Man be tetled of three 
Acres by Knight-Service in Capite and makes a Leaſe of one of the 
Acres tor Lite, and then deviſes the two Acres and dies; this Deviſe is 
void for a third Part of the two Acres. 3 Rep. 25. a. to 37. a. Mich, 
33 & 34 Eliz. B. R. Butler v. Baker. | 

5. A Man deviſed all his Lands in A. and afterwards purchaſed Lands 
in the fame Town, and afterwards one comes to him to take a Leaſe of 
this Land newly purchaſed, which the Teffator refuſed to Let, and 
ſaid, that theſe Lands newly purchaſed ſhould go as his other Lands; and 
upon his Death-Bed adds a Codicil to his Will, but ſays nothing of his pur- 
chiſed Lands, and adjudged that the purchaſed Lands thall paſs. 2 
Brownal. 74, 13. cited as adjudged Trin. 37 Eliz. Bedſord v. Vernam, 

6. Terinor deviſes his Term to B. and then mortgages it, and redeems it 
and dies; B. ſhall have the Reſidue, D. 143. b. pl. 55. Marg. cites 40 
& 4i Eliz. B. R. Howe's Calc. | 

7. A. deviſes Land, and then aliens and repurchaſes it and dies. Per 
Walſh J. The Deviſee ſhall have it. D. 143. b. Marg. pl. 55. cites 40 
& 41 Elize B. R. Hewit's Caſe. 3 

8. Lands were contracted to be purchaſed, but before the Conveyance Theſe were 
was mate the Purchaſor died, having deviſed the Land &c. Per Cur, G 5 
Ine Deviſe is good, becauſe the Vendor after the Contract ſtood Truſ- 2 
tee tor rhe Veudee. Chan. Caſes. 39 Trin 15 Car. 2. Davie v. Beard- ſor died af- 


ſham, and cites it ſo ruled about 1657. in Lady Fohaine's Caſe. ter Surren- 


> | | | | der, but be- 
ſore dmittance, and deviſed them by his Will. N Ch. R. 76. Mich. 13 Car. 2. Davie v. Bever- 


ſhim. 8. C -——— 3 Chan. Rep. 4, 5. 8 C. and cites 16 51. Lady Foham's Caſe, ——N. Chan. 
Rep. 97. cites 1651. Lady Foliamb's Caſe, ruled accordingly. | 


9. It a Man deviſes all his Lands for Payment of his Debts, and pur- S. C. cited 
chaſes Lands afterwards, Lord Keeper ſaid he would decree a.Sale tho' 10 Nd 
there were no Precedent Articles, 2 Chan, Caſe 144. Trin. 35 Car. 2. 10 Geo. 1. 
Prideaux v. Gibben, | in Canc. 

10. If a Man deviſes a Term for Tears which he had not at the Time of Gibb. 228. 
tbe Deviſe, but purchaſed ſome Time before his Death, Holt, Ch. J. in 4 G. & 1 | 

| all . greatly 
- 8 delivering | 


529 Mich. 
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66 f Deviſe. 


doubted by delivering the Opinion of the Court in Caſe of Brunker (alias Bunter) 


K.. Holt Ch. J. v. Cook, ſaid he doubted very much whether it would be good. Sup. 


if good or 


oſe for the Purpoſe, one takes a College Leaſe, and another makes his 


—3 ö 
A. Wrms's Rep. Will, and ſhould deviſe that Leaſe away to another, and atterwards the 


$09 pe Teitator ſhould purchaſe that College Land, ſubſequent to the making 
8 50 þ of his Will, the Queſtion is Whether this would be a good Deviſe3 
fays, thar And ſaid, he was inclined to think this would not be a good Deviſe 
notwith= 11 Mod. 126. Trin. 6 Ann. Fo Ae. 


ſtanding the | 
Doubt the Court of B. R ſeems to have been in in that Caſe, whether a Leaſe for Years would paſs b 
a Will made before the Purchaſing thereof, it has been clearly held to paſs by ſuch Will. 7 


11. A Man deviſes all his Land in Tail, and afterwards purchaſes other 
Lands, and dies without Republication, thoſe, purchaſed Lands will not 
paſs ; But if he republiſhes the Will in ſuch Manner, and with ſuch 
Circumſtances, as are neceſſary to compleat Execution of an Original 
Will, then the purchaſed Lands will pals as by an original Will; Per 
Holt Ch. J. in delivering the Opinion of the Court. 11 Mod. 12) 
Trin, 6 Ann. B. R. in Caſe ot Brunker v. Cook. 
1 Salk. 238. 12. Holt Ch J. doubted much if a Chattel Real purchaſed after the 


prom 5 5 Will made will paſs by the Will. Gibb. 228. 6 Ann. B. R., in Caſe of 


the S C& Prunker v. Coke. 
S. P. doubt- | 
per Cur. Ld. Ch. Parker ſaid, that Leaſes which the Teſtator had at his Death, though not 


at the Time of making his Will, ſhall paſs by the Will. Wms's Rep 575. Mich. 1719, i 
of Wind v. Jekyl and Albone. 7 | 75 719, in Caſe 


Powel J. 13. Holt Ch. J. in delivering the Opinion of the Court ſaid 
3 that 16 Car. 2. Bridgman being Chief Juſtice, took Notice, that Coke in 
Caſe came the Caſe of Butler and Baker, lays a great Streſs upon the Word (has. 
firſt to be ing) but Bridgman ſaid, he did not take ir, that it does depend ſo much 
argued he on the Word (having) as on the Nature of the Thing, and there all 
r ge the Judges of the Exchequer Chamber agreed with him, and Holt 
good bär faid, that here Judgment ought to be tor the Defendant. 1it, Becauſe 
that he had a Will is a Will trom the making, unleſs it be revoked. 2dly, Te- 
ſince ſtator muſt be ſeiſed before he can diſpoſe. 3dly, Upon the Difference 
2 on between a Real and Perſonal Eſtate. ꝗthly, 133 the Will is re- 
faid, he can- pugnant to the Purchaſe. Judgment to the Detendant. Holt's Rep. 248. 


not find one pl. 13. Mich. 6 Ann. Broncker v. Coke. 


Caſe to con- 
firm that Opinion; for they all agree that a Man muſt be Owner of the Land at the Time of making 


his Will. Holt's Rep. 253. Bokenham v. Cook. 8. C. 


Cro. E 493. 14. A Codicil, which concerns only Perſonal Legacies will not amount 
8 9 to a Republication ot the Will fo as ro paſs Land purchaſed atter 
S P Bur the making of the Will. 2 Vern. 625. Mich. 1708. Litton Strode v. 
dubitatur Falkland, | | | 


per omnes, 


præter Fenner who thought it would. ——S. P. but no Judgment. 8 Mod. 220. Pocklington 
v. Hatton. 


2 Ch. Bop: 15. Equity of Redemption of mortgaged Lands forecloſed or releaſed 
- 89. Fri. after the making the Will do not paſs by a Deviſe of 10 Ne Lace Mich. 


5 * 1708, 2. Vern. R. 625. Litton Strode v. Ruſſell & al'. 


S. C. cited 16. A. articles to purchaſe in Truſt for B. Before any Conveyance b, 
ang. CNN directed by Will all his Freehold Land to be ſettled on C. and his firit 
y &c. Sons, the Lands articled for paſs by the Will. 2 Vern. R. 670. 


ter of the 


Rolls, bnt Hill. 1711, Greenhill v. Greenhill, 


took 1 Dif- gd | | 
ference where the Purchaſe was before the Will made, and where after; for in the laſt Caſe Teſtator 


had no Equitable Intereſt in the Lind, and ſo having no Title could deviſe nothing. @ Was 


17. 4 


Rep. (631.) Trin. 1731 Langtord v. Pitt. 


— — 
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Deviſe. 1 


17. A. contract ed for the Purchaſe of Land in Truſt for B. the Money 2 Vern. 679. 
to be paid, poſſeſſion to be delivered, and Conveyances to be executed . 
tour Months after. In the mean Time B. made his Will and deviſed crecd and 
ali his Perſonal Eſtate to be fold, and the Money to be laid out in confirm'd 
Land and ſettled together with his Freehold Eſtate on J. S. and deviſes to on a Re- 
him and his Heirs all his Lands of Inheritance, having no Lands but 1 N Wm 
choſe contracted for, Part of which were Cy/tomary. The Convey- Rep. 72 = 
ances were afterwards executed, and then B. died, but without Repub- S. C. in totia 
lication of his Will. Decreed firſt per Ld. Cowper, and now per dem Verbis 
1.d. Harcourt, that the Lands paſs, and that no Surrender of the Cuſ- ws Chan. 
tomary Lands Was neceſſary, B. having only an Equitable Intereſt in 2 5 
chem. Ch. Prec. 320. Hill. 1111. Greenhill v. Greenhill. | 

18. There is a Diverſity betwixt the Deviſe of a Real Eſtate and the De- 
viſe of 4 Perſonal Eſtate; as if Ideviſe all my Real and Perſonal Eſtate, 
and afterwards purchaſe more of each Kind, only the Perſonal Eſtate that 
is purchaſed afterwards ſhall paſs. The Reaſon of this Difference ſeems to 
be, that with Regard to the Real Eſtate bought after the making the Will, 
ſuppoſing that not to paſs, {till there is one in Law capable ot taking it, 
(viz.) the Heir; but as to the Perſonal Eſtate, if the Executor, though 
made before the acquiring thereof, does not take it, it is uncertain who 
ſhall. Per Ld. Chancellor, W ms's Rep. 575. Mich, 1719. in Cafe of 
Wind v. Jekyl & al'. 


. 


— 4 — — 
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(I. 5) What Perſons may deviſe Emblements. 


t. IF a Man be ſeiſed of Land in Fee, or in Fee Tail, and ſows the Wentw. 
Land, and deviſes the Corn growing upon the Land at the Time Off. of Exe- 
of h's Death unto a Stranger, it is a good Deviſe, notwithſtanding cutors 19. 
that the Land is not deviſable nor in Uſe &c. Perk. S. 512. 8. F. 
2. But if the Deviſor had deviſed the Trees growing upon the Land Wentw. 
at the Time of his Death, the Deviſe as unto the Trees is void, becauſe Off of Exe- 
that the Heir of the Deviſor ſhall have them, and not the Executors D * 
&c. Perk. S. 512. 3 
3. If a Man ſeiſed of Land in Fee, as in Right of his Wife, leaſes the 
ame Land for Tears unto a Stranger, and the Leſſee ſows the Land, and 
afterwards the Wife dies, the Corn not being ripe ;' In this Cafe the Leſ- 
ſee may deviſe the Corn growing upon the Land, and yet his Eſtate 
was certain and is determined; but a Thing uncertain was the Cauſe of 
the Determination ot his Eſtate &c. Perk. S. 513. 
4. It Tenant by the Curteſy of Lands or Tenements for Life, leaſes the 
ſame unto a Stranger for Nears, and the Leſſor dies within the Term of 
Years, in this Caſe, if the Corn were growing upon the Lands, and 
not ripe at the Time of the Death of the Leſſor, the Leſſee may well 
deviſe the ſame &c. Perk. 8. 514. 
5. But if after the Sowing the Leſſte for Years enfeoffs a Stranger, and 
betore the &c. and the Leſſor enters for a Forfeiture, he ſhall have the 
Corn &c. Perk. S. 515. | 3 VA, 
we So of a Leaſe for Years upon Condition, Mutatis Mutandis &c. 
id. | 3 Þdp | 
7. And if the Land be recovered againſt Leſſee for Tears in a Writ of 
NMaſte, he cannot deviſe the Corn, norwirhſtanding it be growing upon 
the Land at the Time of his Death &c. Ibid. wo . t 
8. And /o it Land be recovered againſt his Leſſor by -a more ancient Title 
&c. Bur otherwiſe it is if a Common Recovery be had againſt: his Leſſor, 
| in 


. 
_ _ N 4. £4 [i * * r rr 2 * 1 4 ” 


— * * * . At 4. ts a. 


— 


Deviſe. 


2 Inſt. 81. 
Ld. Coke 
cites Fleta, 
lib. 2 cap. 
50. that be- 
fore the 
Statute of 
Merton the 
Widow 
could not. 
diſpoſe De 
Rebus & 
Fructibus 
ſuis in Dote 
ſua exiſten- 


in a Writ of Entre en le Poſt, or in any other Writ by a falſe and feigne] 
Title &c. Perk. S. 515. | 

9. It a Man ſeiſed of Land in Fee thereof infeoff's a Stranger in Mort. 
gage upon Payment, and not Payment on the Part of the Leſſor, at , 
ceriain Day, and the Feoffee ſows rhe Land, and the Feoffor pays rhe My. 
ney at the Day appointed, and enters, now the Feoffee cannot deviſe 
the Corn growing upon the Land, as it is faid, Tamen guare. Perk 
S. 516, | | | 

10. If a Manor be put in Execution upon a Statute Merchant, and hy 
who has the Manor in Execution, has a Ward after the Execution, by rea- 
ſon o the Manor, which Ward is as much worth as the Debt does amount 
unto, he whoſe Lands are put in Execution, ſhall have a Scire Facias 
againſt rhe Conulee &c. and ſhall have his Manor back again; but if 
the Conuſee had ſowed the Land, he may well deviſe the Corn growing up. 
on the Land. Perk. S. 517. 

11 And ita Man be ſe:i/ed of Land in Right of his Wif: &c. and ſues 
the ſame Land, and de ſies the Corn growing upon the Land &. ng 
dies before the Corn be ſevered, the Deviiee ſhall love the Corn, and not 


the Wife, bur otherw!/e it is of Graſs not ſevered at the Time of the 


Deviſor's Death &c. Perk. 8. 518. | 
12. Ita Diſſeſor be of Laud, and he ſowes the Jand; Now, if the 
Diſſeiſee enters or recovers by a Writ of Aſjiſe before the Corn be ſevered, he 
may deviſe the Corn, and ſo may not the Diſſeiſor; But otherwiſe it 
ſhould be z/ the Corn be ſevered hefore his Entry, or before his Recovery, 
notwithſtanding that it remains upon the Land, tor then the Dilieiſor may 
deviſe the fame &c. But the Law is otherwiſe in the ſame Caſe of 
Trees ſevered, which were growing upon the Land &c, Perk. S, 
19. 

8 : 3. And it is ſaid, If Tenant in Tail of Land leaſed the fame Land for 
Life, and the Leſſee ſowes the fame Land, and rhe Tenant in Tail dies, 
and che 1/ſue in Tail recovers in a Formedon en le Deſcender, before the Corn 
is ſevered, the Itive in Tail may well deviſe the Corn, Tamen quere, 
Perk. S. 520. 

14. If a Man ſeiſed of Land in Fee, has Iſſue a Daughter and dies, his 
Fee veins big with Child of a Son, and the Daughter enters and ſowes the 
Land, and atter the Sowing and before the Severance, the Son is born, and 


one of his next Friends enters for him; yet the Daughter may deviſe the 


Corn growing upon the Land. Cauſa patet Perk. S. 521. 

15. But if after the Swing, and before the Son is born, the Mother has 
recovered her Dower againſt the Daughter, and the Land ſowed be af ned 
unto her by the Sheriif for her Dower in the Allowance of other Lands, 
now the Morher may deviſe rhe Corn growing upon the Land, and the 
Daughter cannot. Tamen quzre. Perk. S. 521. 

16. The Statute of Merton cap. 2. which gives, .Ouod omnes viduæ 
de cœtero pofſint legare blada &c. as unto this Point, is but in Afair- 
mance of the Common- Lau; tor it Tenant in Dower &c. ſowes the 
Land which ſhe holds in Dower, and makes her Execurors and dies, 
the Corn not ſevered, the Executors ſhall have the Corn, notwith- 
ſtanding they are not ſevered, by the Common-Law. And to be 


ſhort, Tenant in Dower may deviſe the Corn growing upon the Land, 


which ſhe holds in Dower at the Time of her Death, by the Common 
Law. And ſo was the Law taken in 4 H. 3. Deviſe 6. which was 
16 Years before the making of the Statute of Merton &. Perk. 
S. 522. 


tibus ſive ſeparati ſint a Solo five non, but that before they might have done it; and ſays, that they, 
who held this Opinion, relied much upon rhe Words (De cœtero) which imply, as they ſay, a new 
Law) But others held the Contrary, and that for Advancement of Tillage, and Encouragement there- 
unto, which is ſo profitable for the Common Wealth, and by reaſon of the Uncertainty of her Eſtate 
for Life, they hel Opinion, that the Executors or Adininiſtators of the Wite ſhould have, or ſhe her- 


{elf 
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| Deviſe. 3 69 
5 505 Will may diſpoſe of them, as well as any other Tenant for Life might dn, and they 
ſel eh Authority before this Statute in 4 H. 3. where it is ſaid, * Note, that Tenant in Dower 
You! deviſe her Corn growing upon the Land at the Time of her Death. Now, to clear this Doubr, 
2 this Statute made, and (De cætero) may as well be applied to the clearing of a Doubt henceforth, as for 


ing a new Law, and ſo of Neceſſity it muſt be taken in this Chapter for ſuch Lands and Tene- 
2 as the Widow has of Inheritance &c. quam de altis terris et Tenementis ſuis. 2 Inſt. 81. 
- 5 


1", If two Tenants in Common be of Lands in Fee, and one of them 
rakes a Wife and ates, and his Wife is endowed &c. and ſhe and the ot her 
Tonaut in common ſow the Land &c. and atcerwards the makes her 
Executors and dies. the Corn not being ſevered, her Executors ſhall 
have the Corn in common with him who held in common with the Te- 
nant in Dower. Perk. S. 523. 

18. It a Parſon ſows his Gebe, and dies before Severance ; he may <.. (1. 2) 
deviſe the ſame, becauſe the Corn ſhould have gone to the Executor. pl. 2. 
Wentw. Off. Executor. 19. 


— 9 


(I. 6) Good. And what will amount to a Deviſe. 


1. NE, who had Feoffees ſeiſed to his Uſe, deviſed by his 
Will, that his Executors ſhould ſell the Woods &c. Per Keble it is 
a void Will, for it is prejudicial ro the Heir, contrary to Brian 
and Vaviſor, tor the Statute directs, that all Feoitments, Gifts &c. 
by Ceſty que Uſe ſhall be good, and the tame Law oft a Will, and 
he may deviſe tor Years by his Will, and he may deviſe the Profits 
or Part of them, till ſuch a Debt be paid, and therefore the Will is 
good of the Woods, which Wood and Davers agreed, Quod Nota. 
Br. Feoftments al Uſes. pl. 11. cires 14 H. J. 14. | 
2. It I releaſe all my Lands to A. and his Heirs, this is a good 2 And. 13. 
Deviſe -to A. and his Heirs of thoſe Lands; by all the Juſtices. Arg. S. P. 


And. 33. pl 83. Mich. 37 H. 8. Anon. | Ce 


Arg. 


cited Cart. 184. 


z. Where a Man had Feoffees to his Uſe before the Statute of Uſes 
made Anno 27 H. 8. and after the ſame Statute, and alſo after the Sta- 
tute of 32 H. 8. of Wills he wild that his Feoffees make Eſtate to N. 
. and his Heirs of his Body and died, this is a good Will and De- 
vite, by Reaſon of the Intention &c. Br. Devile, pl. 48. cites P. 38 
H. 8. per Baldwin Shelley and Mountague J. determined for Law. 

4. L. infeoffed B. and C. in Truſt to pertorm his Will, and aſter- So it he 
wards by his Will declares, that his Fruſtees fbould ftand ſeiſed to the Wills ſince 
U'e of J. S. his Daughter, who was his Baſtard, this is a good De- 


25 Eliz. Lingen's Cale. ſhould make 
| A ate to 
J. S. Ibid.— Though in the firſt Caſe the Feoffees cannot ſtand ſeiſed to the ſaid Uſe. Ibid. 


5. A. Will made after this Manner, I have made a Teaſe for Twen- Dal. 34. pl. 
ty one to J. S. paying but but 10s. Rent, this is a good Leaſe by 24: S. C. 
the Will; for this Word (I have) ſhall be taken in the preſent Tenſe A 
a8 11 a Deed of Feoffment this Word (Dedi) ſhall. Mo, 31. pl. 101. This Caſe 


Trin. 30 Eliz. Anon. denied per 


4 . againſt 


1. 2 Vent. 5). Wright v. Wywell. z Lev. 259, 260. 8 C. Trin. 1 W. & M. in C. B. 


Powell J. held accord ing to the Caſe in Mo. 31. pl. 101. but the other three Juſtices e contra. 


TT 6. A. 


„ My ä — 


r 


the 27 H. 8. 
cap. 10. that 


vile of the Land by the Intention of Deviſor. D. 323. pl, 26. Paſch. his Feoftees 
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Deviſe. 


6. A. deviſed Lind to his Wife whom he made Executrix to Uſe 
at her Pleaſure, and requeſteu her to pay his Debts ; Per Anderſon and 
Walmſley J. againſt Periam, the Money in her Hands, tor which ſhe 
fold the Lands, are Aſſets; but N e Le 224 pl. 306. Mich, zz 
& 33 Eliz. C. B. Alexander v. Lady Gretham. 

7. A Rent was deviſed to J. S. cum Clauſula Diftrifionis ; Though 
Clauſula Diſtriftionis is not Sufficient in a Grant by Deed to create 
a Rent, yet it was adjudged good here, becauſe it was by Deviſe. 
Mo. 592. pl. 798. Trin. 40 Eliz. Kingſwell v. Cawdrey. 

8. Doctor Ford by his Will deviſed certain Lands ro his Wile in 
theſe Words, (Non per Viam Fidei commit) tor which his Son 
might ſue her, but hoping if his Son grew thrifty, that at her Death 
ſhe would leave the Remnant of theſe Leaſes to him ; She married Grey. 
fil; but betore Marriage Greyſil wrote unto her, that the ſhould have 
the diſpoſing of thoſe Leaſes at her Death; after the Marriage Grey. 
fil ſells rhe Leaſes ; Ford brings his Suit in Chancery, and had no Help 
by the Opinion of the Court. Cary's Rep. 31, 32. cites 31 May, 
1 e. | | 

4 One may deviſe his Eſtate by his laſt Will in ſuch a Manner as 
he cannot make any Grant or Conveyance theredf in his Life ; Reſol ved. 
8 Rep. 95. a. Trin. ) Jac. the firſt Reſolution in Matthew Manning's 
Caſe, 

10 As if a Man ſeiſed of Socage Lands in Fee deviſes, that if A. pays 
100 J. to his Executors, that he ſhall have the Land to him and his Heirs, or in 
Tail, or for Life &c. and dies; and afterwards A. pays the 100 l. A. thall 
have the Land by this Executory Deviſe, and yer he could nould not 
have by any Grant or Conveyance Executory at Common Law; but 
this ſtands well with the Nature of a Deviſe; Per Cur. 8 Rep. 95. a. 
Trin. 7 Jac. in Manning's Caſe. 

11. A, deviſed his Freehold and Leaſehold Lands to B. his Son 
and Heir (whom he made Executor) excepting 20/. per Annum for 
ſeven Years, to be employed thus, viz. 100 J. 10 D. his Daughter to be 
paid within Five Years, and 300 I. to his Daughter E. within Seven 
Years ; This is a meer Perſonal Legacy, and B. being dead after 
the ſeven Years, and not having paid, and no Action lying on Accounc 
againſt B's Executors at Law, or otherwiſe, D. and E. have their 
Remedy in Spiritual Court. Cro. J. 279. pl. 9. Paſch. 9 Jac. B. R. 
Love v. Napleſden. 

2 Bulft. 209. 12. A. deviſed Legacies, and afterwards ſaid to his Executor I 
S. C accord- world have you increaſe them to ſuch a Sum. This by the Civil Law 
ing[y. is termed Commiſſum Fidei, and held a good Legacy. Cro. J. 345. 
pl. 14. Paſch. 12 Jac. B. R. Penſon v. Cartwright. 
Cro. $46. 13. Deviſe to A. bur if ſuch and ſuch Things happen (mentioning 
I. 1146. them) then the ſame ſhall be reſerved and put out to the Uſe of B. When 
rude? — the Contingents happen, B. ſhall rake. Cro. J. 394. pl. 7. Hill. 13 Jac. 
 Bulſt, 98. B. R. Blandford v. Blandtord. — 


lamford v. 


Blamford. S. C. adjudged. 


* 
— 
—— * e 


Sid. 45. pl. 14. Deviſe was of foo l. to B. and that his Executors ſhould double 


4. S. C. it ;* This was ſaid to be a Deviſe of 2001. and the other Side did not 
was agreed 


without any Oppoſe it. Raym. 23. Mich. 13 Car. 2. B. R. in Caſe of Nicholſon v. 


Diſpute, Sherman. 

that ſuch | 

Legacies ſo deviſed to be doubled are Executory Legacies of the firſt Teſtator, and not the Legi- 
cies of the Executor, who died before the Action brought, which was afterwards brought agaiuft 
the Executor's Executor. Keb. 116. pl. 20. S. C ſays, this Point was waived as a ſufhcient 
deviſe of a Legacy, and that it was not at their Diſcretion, | | 


16. Teſtator 


- . 
4 Fs OM 


Err nn nm ne 
Deviſe. 


15. Teſtator in his Will defires his Executor to give to A. 200 l. but Deereed 


ett it wholly to the Executor's own free Will How, when, and in what 1 


Ry 2 : =” | . 
Manner, to diſpoſe of it to him; per Cur. 'tis a good Legacy, and |, 46. Pack. 


71 


—— 


= 80 ©, pos _"—__ . 7 : 
22 — - 9 * een LM ne 


— 


decreed the Payment. Chan. Rep. 246. 16 Car, 2. Breſt v. Offley. 1718. Jones 


v. Nabbe. 
S P. Only in this Caſe the Deſire was Verbal, but the Defendant own'd it by her Anſwer. 
The Words were, Yeu may if you pleaſe give 1001. to A. but I leave it intirely to you ; Parker C. held 
ir 2 Truſt, and decreed the Morey to A, bat if any particular Inſtarce of Miſbebavionr had been 
aſſigned in A. it might have forfeited the Truſt. 10 Mod. 404 G. Equ. R. 146, ſays, that 
this Decree was againft the Opinion of ſeveral at the Bar. | 


16. A Paper Writing left with a Will, and written after, though it 
will not amount to a Codicil, yet it is a good Declaration of the In- 
rent of the Teitator, whom he intended to take as younger Children 
by the ſaid Will. Ch. R. 265. 18 and 19 Car. 2 Hawtree v. Trollop. 

17. A. poſſeſſed of a Leaſe for Years, deviſed it zo his Wife, in hopes 
„e d leave it to his Son. This is no Truſt; and. the after Husband 
of the Wite having ſold the Term, a Bill was brought by the Son to 
te relieved, ir was diſmiffed ; cired per Finch C. as a Caſe in Time in 
the Time of Lord Ch. Egerton. Ch. Caſes 310. Hill. 30 and 31 
Car. 2. 

18. A. bequeath'd his Perſonal Eſtate to his Wife for Life, and what 
ſe has left at her Death, it is my Will, and 1 do deſire her, that it ma 
be equally diſtributed between my own Kindred and hers. A. died, 
and the Widow marrying, a Bill was brought by the Relations to 
have an Inventory and Security given, becaule the had only the Uſe of 
ir during Lite; and the Words (what fe has left) ſhall reter to Bona Pe- 
ritura, or ſuch as may be quite worn out with uſing. Bur it being 
anſwer'd, that the Eſtate being ſo ſmall that ſhe could not live upon 
it without ſpending the Stock, the Maſter of the Rolls ſaid, that if 
that be fo, it might alter the Caſe, and directed the Value to be ſtated 
by a Matter, and then he would give further Directions. Ch. Prec. 71. 
ol 64. Paſch. 1697. Cooper v. Williams. 

ig. DircFions in a Will that the Heir ſhall renounce all his Right in 
ſuch Lands to a Younger n, amounts to a Deviſe. Ld. Raym. Rep. 187. 

Paſch. 9 W. 3. cited by Treby Ch. J. as a Point lately referred to 
Holt Ch. J. and himſelf by the Ld. Chancellor in the Caſe of Hodg- 
kinſon v. Star. | 

20. A Recital in a Codicil cannot amount to a Deviſe ; as mentioning S. C. & 
in the Codicil that he had given an Eſtate Tail to B. whereas the Eſtate S. P held 
tc gave to B. by the expreſs Words was bur an Eſtate for Lite to B. according. 
aud the Tail to his Son; This will not enlarge B's Eſtate tor Lite to dogg Wer. 
an Eitate Tail. 2 Vern. 449. 451. Mich. 1703 Arg. in Cate of Bamp- . 
neld v. Popham. 


Per Ld. 
a Wright, 
Holt, Trevor Maſter of the Rolls and Powell ]——-Ibid. 58. S. C. & S. P. reſolved. 


21. Nerds of Recemmendation or Deſire in a Will are always expound. It was ad- 


ech as a Deviſe; per Maſter of the Rolls. Ch. Prec. 202. Trin. 1702. mes, _ 
5 : | e Words 
In Cale of Eales v. England. F bro; on 
J will, 


amount to an Expre Deviſe; And that if a Deviſe be to 4. for Life, direfting him at his Decreaſe 


fu ede it to J. F. that amounts only to an Uſe of it to the Teviſee for Life 


G . , „em. inder over to |. S. 
2 Vern. 467. pl. 427. Mich. 1704. in Cale of Eacles v. England. S. C. 


22. A. by Will gives 300 J. fo B. and declares his Will and Deſire 
that B. give the 300 J. 1 MH. his Daughter, at his Death, or ſooner, if 
there be Occaſion tor her Advancement. It was admitted that (I agſire) or 
(/ 2) amounts to an expreſs Deviſe ; and that if a Deviſe be to B. for 
Lite, directing him at his Deceaſe to give it to J. S. that amounts only 
to a Deviſe ot the Uſe of it to B. Remainder over to J. S. and decreed 


the 


LDeviſe. 

the 300). ro M's Adminifrator, the being dead. 2 Vern, 467. pl. 42. 
Mich. 1704. Eacles v. England. | 

23. Giving an Executor Power to ſell is no Diſpoſition ; for the Exe. 
cutor in .this Caſe rakes no Eſtate, bur only has an Authority, which 
| when executed, and the Execuror in Purſuance thereof makes a Sale of 
| the Rent, then, and not before, are they diſpoſed of, and excepted out 
of the general Clauſe of the Will; bur if the Executors don't ſell, or 
it there be no Occation lor them to fell, in which Caſe they can't {el] 
then there is no Diſpoſition. 5 Mod. 111. Hill. 2 Ann. B. R. per Holt 
Ch. J. in delivering the Opinion ot the Court in Cafe of the Counteſs of 
| Bridgwater v. Duke of Bolton. 
| 8. & cited 24. A. being angry with B. his Son, and doubting if B. really was 
G. Equ. R. his Son or not, deviſed almoſt all his Eſtate to C. and on delivering 

146. in this Will to C. A. ſaid to C. that , B. behaved well, he might give him 


.. 
1 


. — OC VO 5 * 


| Cale of | 4 DU Ws AAS 
| : 2ol. per Quarter, and if he uſed that well, he might give him gol. a Quar- 
| " ol ter. Decreed B. the 4ol. per Quarter, 2 Vern. 559. pl. 50). * 


8. C. cited 1706. Kingſman v. Kingſman. 
IO Mod. 40. k : 
Arg. in Caſe of Nab v Nab. —S. C. cited Abr. Equ. Caſes. 405. pl. 3. in Caſe of Jones v. Nabbe 


25. A Baron gives all his Eſtate to his Wife, and ſays I deſire and re- 
gueſt my ſaid Wife to give all her Eſtate which ſhe ſhall have at the Time of 
| her Death to her and my neareſt Relations equally among them, Harcourt 
| Chancellor. The Words of the Will being ſo very general, both in re- 
| ſpect of the Money, and the Perſons to take it, it does not amount to a 
Deviſe, but zt is only a Recommendation to the Wife to make ſuch a Diſ- 
polition ; but it he had delired ſhe would have given it to a particular 
Perſon, it is a good Deviſe and a Truſt. A Deviſe to the neareſt Rela- 
tions is good ; and ſuch ſhall be ſo accounted as are next by the Statute 
of Diſtributions. T712. in Canc. a 

26. So a Requeſt or De/ire to pay Dalts, is as a poſitive Deviſe, for a 
Requeſt to pay Debts can mean nothing but to charge the Land; tor the 
| | Perſonal in all Events is liable. Hill. 17915. Trot v. Vernon. — In Sir 
| Oliver Athcomb's Caſe the Deviſee is Executor, and deſired to ſee the 
| Will performed, and Real and Perſonal both liable to Debts. | 

27. Teſtator bequeaths his Perſonal Eſtate to his Wite, and adds, I 

do not doubt but my Wife will be kind to my Children ; The Court thought 

. theſe Words gave a Right to no Child in particular, or a Right to any 
particular Part of the Eſtate, but that the Clauſe was void tor Uncer- 

zainty. 9 Mod. 122. Hill. 11 Geo. Buggins v. Yeats. 


— 


(L 7) Good. In Regard of the Perſon to whom. 


Perſons capable or not. 


1. MER SONS oztlawed in a Perſonal Action, or Convict or attaint- 

Lead of Felony or Treaſon are capable of a Deviſe, though it is 
liable to Forfeirure, as the Caſe is. Noy's Comp. L. 100. 

2. A Deviſe to % Heir of Nicholas, who is an Alien, is void. iſt, 

Becauſe Nicholas was alive, Et nemo eſt Heres viventis. 2dly, Nich. 

being an Alien could not have an Heir. 1 Lev. 59. Hill. 13 & 14 

Car. 2. B. R. Collingwood v. Pace. | 

For this 3. A Papiſt cannot take a Freehold or Leaſehold Eftate by Will, be- 

Reaſon it cauſe taking by Will is taking by Purchaſe ; and by the Expreſs 


wart 3 Words of che Statute 11 & 12 W. 3 cap. 4. A Papiſt is difgbled to 


that where 


Deviſe. wats 73 


rake by Purchaſe ; alto Terms tor Years are expreſsly mentioned in a Judgment 
the Statute. 3 Wms's Rep. 46. Trin. 1730. Davers & al' v. Dewes 1 res 
oa Papi 
& al.. | 18 he 17 
| 2 . - | not 
the Land, for that would give him an Intereſt in the Land; And it is the ſame is whe th 
Judgment is given in Truſt for a Papiſt. Per Ld. Parker. Hill. 1719. Lowther v. Fletcher, Ibid. 


in the Note. 


4. Upon a Trial at Bar in Ejectment, the Caſe was this, One Ed. Deviſe to a 
mund Smith being ſeiſed in Fee ot the Premiſſes in Queſtion, deviſed Papift above 
the ſame to Amy his Widow and her Heirs, Amy was a Papiſt, and at ag ket 
the Time of the Death of the Teſtator was above the Age of Eighteen void, and if 
Years, and being of full Age conveyed the Premiſſes for a valuable Conſi- ſuch Deviſes 
Aeration to one Stanton a Proteſtant and his Heirs, the Leſſor of the vonvey to a 
Plaintiff claimed as Heir at Law of the Teſtator, and the Defendant ae wor" 
claimed under Stanton, for a valoa.. 

Upon this Caſe two Queſtions were made, 1ſt, Whether the Teſta- ble Conſide- 
tor was Compos Mentis or not, at the Time of making the Will. ration, that 
And 2d, Whether the Conveyance made by Amy the Widow, being Conveyance 
for a Valuable Conlideration was good within the Statute of 3 
George 1. 3 

The Firſt of theſe Queſtions depending upon a Matter of Fact to 
be leſt to the Jury the Counſel for the Leſſor of the Plaintiff in- 
lifted that if it was againſt him, yet that this Starute of 3 Geo. 1. does 
not avoid the Diſability created by the Statute of 11 & 12 of W. 3. 
cap. 4. which diſables Papiſts to take the Purchaſe, in Regard, that 
in the Statute of King George there is an expfeſs Proviſo, that this 
Part of the Statute of King William, ſhall, not withſtanding that Sta- 
tute of King George, be, and remain in tull Force, and the Court de- 
clared their Opinion to be ſo, but in Regard, it the other Queſtions 
ſhould be with the Plaintiff it would be ſufficient to determine the 
Right, it was left to the Jury, who found that the Teſtator was Non 
Compos, and therefore gave a Verdict for the Plaintiff. 

Note, it was alſo made a Queſtion to be determined by the Jury, 

whether the Conveyance to Stanton was upon a Valuable Conſidera- 
tion, or not, and ſo three Queſtions were made, two ot which previous 
to the Queſtion upon the Point in Law on the Conſtrution oi the 
Statutes, and the Queſtion on this was, whether by the Stat. 3 Geo, 
1. Cap. 18. S. 4. & F. this Sale was valid, and the Court held not, 
that by the Statute 11 & 12 W. 3. cap. 4. S. 4. there are different 
Proviſions for Perſons of different Ages, viz. tor thoſe under Eighteen 
by veſting Eftates limited to them for the Benefit of their Poſterity, 
and theſe were intended to be able ro convey to Proteſtants; But as 
to others above Eighteen they are abſolutely diſabled from taking any 
Eſtate by Purchaſe, and the Statute of K. George never intended to ena- 
ble them ro convey what they had nor, but only to facilitate the 
Conveyances the others in whom an Eſtate was veſted by the Proviſo 
in the Statute 3 Geo. 1. cap. 18. S. 5. on which this Opinion was gi- 
ven, MS, Rep. Paſch, 15 Geo. 2. B. R. Fairclaim on the Demiſe 
of Borlace v. Newland & al. : 

5. One Mary Bone by her Will deviſed ſeveral Eſtates in Hamp- Ms. Rep. 
ſhire 10 Truſtees and their Heirs, As to Part tor Payment ot her Debts, 17 Geo 2. 
and after to raiſe a Sum of Soo l. and to pay the ſame to one William 8 
Moor a Defendant in the. Cauſe, or in Default of raiſing ſuch Sum, Keabl“ 
then to co convey to Moor, or as he ſLould qirett, and as to the other 
Lands in Truſt, to pay the Rents and Profits to Mary Lacy the Teſta- 
trix's Mother during her Lite, and after to the Detendant Moor du- 

Ting his Lite and to raiſe and pay a further Sum of 4000 J. to the 
Detendanr Moor, and then to convey the Remainder of the Lands 


to the Iſſue Female of Moor in Tail with other Remainders over. 
U Soon 


is yoid alſo. 


Deviſe. 
Soon after the Death of the Teſtatrix, the Plaintiff purchaſed of the 
Defendant Moor, all his Eſtate and Intereſt under the Will of Mrz. 
Bone, and which was conveyed to the Plaintiff by the Defendant 
Moor, in Confideration of 1400 l. by Indenture of Bargain and Sale 
inrolied, dated the 29th of January, 1733. . 

Upon the 28th June 1734 the Plaintiff brought his Bill againſt 
the Truſtees and againſt the Detendant Moor, and the Hetrs at Lay 
of the Teſtatrix, to eſtabliſh the Will and to have the Truſts of the 
Will performed. 

The Defendant Moor in his Anſwer admitted his Conveyance to 
the Plaintiff, and that in Reſpect of great Incumbrances upon the Ef. 
tates he believed the 1400 I. was the full Value, and as much ag 
his Intereſt therein was worth at the Time of the Aſſignment there. 
of by him to the Plaintiff. 

The Truſtees ſubmitted to aſſign the Eſtates as the Court ſhould 
direct. 

The Heirs at Law were all Infants and put in their Anſwer by 

Guardian, and in///ted if it ſhould appear that Mary Bone did make 
ſuch Will, as ſet our in the Bill, which they did not admit, yet 
that the Deviſes and Bequeſts therein to the Defendant Moor are woid, 
inaſmuch as he was after the 2gth Septuiter 1100. and at the Time of 
making the ſaid Will, and of the Deceaſe of the Teſtatrix, a Perſon edu- 
cated in the Popiſh Religion, and then and now profeſſing the ſame, and 
that in reſpect thereof, and by an AG of Parliament made in the 11 
& 12 W. 3. he is diſabled to inherit, or take by Purchaſe, any Lands 
or Hereditaments, or any Iutereſt therein within this Kingdom of En- 
gland, and inſiſted that the Plaintiff's Purchaſe is not a Bona Fide 
Purchaſe or tor a full and valuable Conſideration. 
After the putting in this Anſwer, the Plainbi upon the 29th 
Nov. 1742. filed a ſupplemental Bill, charging that the Defendant Mor 
nid upon the 31/t of May, 17142. in the King's Bench at Weſtminſter, 
purſuant to the Stat. 11 George 2. cap. 17, (which was in the Year 
1138) entitled an Ad for ſecuring the Eſtates of Papifts conforming 10 
the Proteſtant Religion Ce. conform to the Proteſtant Religion by there taking 
the Oaths and ſubſcribing the Declaration mentioned in the Statute, and 
the Plaintiff in/fted that thereby his Tile to the Premiſſes, if it was be- 
fore defective on Account of the Defendant Moor's being a Papiſt, is now 
mane good by Virtue of this Statute. 

The In'ants, by their Guardian, in Anſwer to this Supplemental 
Bill, :in//ed, that if the Detendant Moor did conform at the Time 

and in the Manner charged, yet that it has not made the Plaintiff's 
Title to the Premiſſes in Queſtion good, for that they the Defen- 
pants did long before the Time of the ſaid Moor's pretended Conformity 
enter their Claim to the ſaid Premiſſes at the Oularter Seſſions of tht 
Peace held for the County of Southampton. 

Upon theſe Bills and Anſwers the Parties went to Iſſue, and ſeve- 
ral Witneſſes were examined to prove the Will, and alſo as to the 
Fact of the Detendant Moor's Conformity, and to the Queſtion, 
whether the Indenture of 29 Jan. 1733. was a Bona Fide Purchaſe, 
and tor a full and valuable Conſideration. | 

Upon the Evidence, the Will appeared to be well proved ſo that 

the Queſtions reſted upon the Conſtruction of the Statutes and the 
Queſtions, whether there appeared ſufficient Evidence of the Defen- 
dant Moor's Conformity, and that the Deed of 29 Jan. 1133. was 4 
Bona Fide Purchaſe and for a full and valuable Conſideration. The 
Statutes upon which the whole depends, are 11 & 12 W. 3. cap. 4 
3 Geo. 1, cap. 18. S. 4 And the Stat. 11 Geo. 2. cap. 11, which 
Statutes are as follows. The Stat. of 11 & 12 V. 3, cap. 4. is intitled, 

| an 


1 


o 


In Deviſe. 


* 


* Act for the further preventing the Growth of Popery; and ſo 


much of it, as relates to the preſent Queſtion, is in Su 4. which 
contains two Proviſions 3 | 

1/t. That Papiſis not taking the Oaths within Six Months after their 
artaining the Age of Eighteen Tears ſhall be incapable to inherit any Lands 
or Hereditaments 3 | 

24, That Papiſts ſhall be diſabled and incapable to purchaſe either in 
their own Name, or in the Name of any other, or to their Uſe or in 
Truſt for them, any Lands or Hereditaments, and that all Efates, Terms, 
or other Intereſt, or Profits out of Lands mediately, or immediately, to the 
Uſe of, or in Truft for, any Papift ſpali be mterly void, and of none Effet, 
70 all Intents, Conſtructibns, and Purpoſes whatſoever. 

By the Statute of 3 Geo. I, cap. 18. which is ſaid in the Title ot the 
Act, to be an Act made for the ſecuring of Purchaſes made by Proteſtans; 
and in the 4th S:tF. atter reciting that fome Doubts had ariſen upon the 
Act 11 & 12 W. 3. and upon another Act made in the 1 Jac. 1. and 
other Acts made againft Papiſts and Popith Recuſants, touching the Sale 
of the Eſtates of Perſons protelling the Popith Religion, or incurring 
the Diſabilities and Incapacities in the ſaid Acts mentioned, it is pro- 
vided, That no vale for a full and valuable Conſideration of any Lands or 
Hereditaments, or any Intereft therein, by any Perſon being the reputed 
Owner, or in the Poſſeſſion or Receipt of the Rents and Profits heretofore 
made, or hereafter to be made, to and for any Purchaſor, and meerly and 
only for the Benefit of Proteſtants, ſpall be avoided or impeached for or by 
Rea/on or upon Pretence of any of the Diſabilities or Incapacities in the 
ſaid Acts or any of them contained, unleſs before ſuch Sale the Perſon entitled 
to take Advantage of ſuch Diſability or Incapacity jhall have recovered 
ſuch Lands, Sc. or given Notice of his Claim and Title thereto to ſuch Pur— 
chaſor, or before the Contrat# for ſuch Sale ſhall have claimed the Lands 
Sc, Ly Reaſon of ſuch Diſability or Incapacity, and have entered ſuch Claim 
in open Court at the General Seſſion of the Peace for the County wherein the 
Lands lic, and bona fide, and with due Diligence purſued bis Remedy in 
a proper Court of Fuſtice for the Recovery thereof, the ſaid ſeveral As 
above mentioned and referred to, or any thing therein contained, to the contra- 
ry notevithſtanding. CEE 

Provided neverthel:ſs, That whereas it was amongſt other things enacted 
Ly the ſaid Statnte of 11 & 12 V. 3. That every Papiſt ſhould be diſabled 
aud incapable to purchaſe, either in their own Names, or in the Name of 
any ther, or to their Uſe or in Truſt for them, any Lands or Hereditaments; 
ad that all Eſtates, Terms, or other Intereſts or Profits out of Lands me— 
giately or immediately to the Uſe 75 or in Truſt for any Papiſt, ſhall be utter- 
ly void and of no Effect to all Intents, Conſtructions and Purpoſes whats 
fcever ; It is hereby declared and enatted, that the ſaid recited Part of the 
laid AF of Parliament ſhall not be hereby altered or repealed, but the ſame 
ſhall be and remain in full Force as if this Act had never been made. 


Then comes the Statute 11 Geo: 2. cap. 17. which is intitled, An Act 


for ſecuring the Eſtates of Papiſts conforming to the Proteſtant Religion 
agaiuſt the Diſabilities created by ſeveral Ads of Parliament relating to 
Papiſts. And after reciting, that Perſons proſeſſing or educated in the 
ans Religion, are, by divers Acts of Parliament, ſubjected ro ſeveral 
Diſabilities and Incapacities, which may affect Perſons contorming trom 
the Popiſh to the Proteſtant Religion, and that many Perſons have al- 
ready conformed and are willing to ſubmit to his Majeſty's Goyern- 
ment, and that others are likely ſo to do, It is enatZed, that all Per- 
ſons, being reputed Owners, or in Poſſeſſion or Receipt of the Rents and Pro- 
ſits of any Lands or Hereditaments, cr any Intereſt therein, who have been 
or are reputed to be Papiſts, or. educated in the Popiſh Religion, and have 
eoformed to, or hereafter fall conform to, and pro eſs the Proteſſant Reli- 

gion, 


- 


— IP 
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gion, and have taken or ſhall take the Oaths of Allegiance, Supremacy, and 


ſaid Ads, or any of them, for 


——— — 


— — 


Abjuration, and ſubſcribe the Declaration in the Statute of 3o Car. 2. cap. 

in the Court of Chancery, B. R. Sc. and that all Perſons, being Pro- 
teſtants, claiming under ſuch Perſons, ſhall hold, poſſeſs, and enjoy all ſuch 
Lands c. freed and lg ch. the Diſabilities and Incapacities in the 


have had if no ſuch Diſability or Incapacity had incurred, unleſs the Per- 
ſons entitled to take Advantage pre have actually and bona fide recovered, 
or hall hereafter recover ſuch Lands Ec. by Fudgment or Decree in ſome 
Action or Suit, already commenced, or hereafter to be commenced, /ix Calen- 
der Months at leaſt before the making the Records of ſuch Papiſts or re- 
puted Papiſts, taking the Oaths c. and to be proſecuted with due Dili. 
gence ; and then follows a Proviſo, that the Adis ſhall not prejudice the 
Rig ht of any Perſon who ſhall have been in Poſſeſſion two Calender Months 
precedent to ſuch Record. : 

Note, the very Words of the Statutes are not here inſerted, but only 
What appears to be the Subſtance of them. 

Now it was argued by Sir Dudley Rider Attorney General, Mr. 
Murray Sollicitor General, Mr. Brown, and Mr. Wilbraham tor the 
Plaintiff, 

That the two Statutes ſubſequent to the Statute of King William, 
were made for the Benefit of Proteſtant Purchaſors, and therefore to be 
favourably conſtrued, and rather to be ſtretched than otherwile ; 

That theſe Statutes ought to be conſidered as Acts of State founded 
on the Principles of civil Policy. 

That the Rights claimed from the Statute of King William are un- 
favourable Rights, for the Stature was not calculated for the Benefit of 
the Heir or next of Kin claiming under that Statute ; they have no na- 
tural Right, the Legiſlature thought it too much to take away the 
Eſtates of Papiſts and give them to the Publick, and therefore gave 
them to the next of Kin, or left them to deſcend, by declaring the In- 
capacity to take by Purchaſe; it remained therefore reaſonable for the Le- 
gitlature to model, change, or deſtroy this Incapacity as they thought 
fit, and in Conſtruction ot what is done tor ſuch Purpoſe, the Right ari- 


1ing trom the Incapacity ought not to be tavoured in reſpect of the Im- 


beciliry of ſuck Right; 

The great End of the Statute of King George the Firſt, was to in- 
duce Papiſts to fell, and to draw Eſtates our of their Hands, and has 
an expreſs Retroſpect, the Words being ot Purchaſes heretofore made 


or hereafter to be made; and to entitle the Plaintiff ro the Benefit of 


this Statute, to avoid the Effect of the Statute of King William, no- 
thing more need be ſhewn, than that the Purchaſe made by him was a 
bona fide Purchaſe, and tor a valuable Conſideration, and that no Claim 
was made according to the Saving. | 
They conſidered then the Value of the Eſtate, by conſidering how 
many Y ears Purchaſe it is worth to be fold, and by making Deductions for 
the Charges and Incumbrances upon it, and tor the ſubliſting Life upon 
Part of it; by which Means it was ſaid to appear not to be worth ſo 
much as the 1400 l. that was paid, and if the Conſideration was full, 
there is no Ground to ſay it was not à Bona fide Purchaſe, and it was 
not pretended that any Claim was made by the Defendants, the Heirs 
at Law, till ſome Vears after the W and no Infancy or Privi- 
lege in that Reſpect, for Laches makes no Difference tor ſuch Heirs 
or next of Kin not deſigned to be favoured; beſides, Infants are bound 
by general Statutes unleis there is an expreſs Saving for their Benefit, 


as in the Statute of Fines, the Statute of Limitatioas, and other Sta- 
tutes. | 


'That 


auch Eftate or Intereſt as ſuch Perſons would 
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That theſe Purchaſes from Papiſts are often made in a Hurry to avoid 
Claims, and the Value ought not to be nicely ſcanned or weighed in 
Golden Scales, and ought in general to be eſteemed as valuable, if it 
appears to be 4 fair and reaſonable Purchaſe; That this is certainly ſuch 
a Purchaſe for a valuable Conſideration as would be good within the 
Statute of Eliz. againſt fraudulent Purchaſes. | | 

Admitting then that the Defendant Moor was a Papiſt at the Time oſ 
the Deviſe and Death of the Teſtatrix, yer the Claim of the Heirs at 
Law is deteated, and the Plaintiff's Purchaſe eſtabliſhed under this 
Statute of 3 Geo. I. 

But ftill the Statute of 11 Geo. 2. throws out of the Caſe the Queſtion 
on the Purchaſe and the Value of the Eſtate ; tor under that Statute 
the Heirs at Law are defeated by the Conformity of the Defendant 
Moor, and we have proved the Record of his taking the Oaths and ſubs 
ſeribing the Declaration, and it is not pretended that the Deſendants 
have taken Advantage of the Saving, that they have recovered or been 


in Poſſeſſion, or ſo much as brought any Action or Suit for what they 


now claim, : 
The Intent of this Statute was, to put all conforming Papiſts on the 


ſame Foot with Proteſtants, and is in many Reſpects in the ſame Words 
as the Statute of Geo. 1. unleſs that here no Conlideration is neceſſary 
to the Conveyance of a Contormitt. | 

Lord Chancellor. I take the Force of your Argument to be this; 
That if this Conveyance is taken to be tor a valuable Conlideration, 
then it is to be eitabliſhed- by the Statute of K. Geo. 1. and it nor, 
yet would be good, though a voluntary Conveyance, under the other 
Statute ; bur then if this ſhould appear bur a colourable Conveyance 
upon a deluſive tham Conſideration, this would not deprive the Defen- 
danc Moor of the Right, and would thew the Plaintiff ro have no In- 
tereſt either at Law or in Equity. People that come tor Equity muſt 
draw their Equity from pure Fountains, and Mr. Moor can have no De- 
cree, for he is a Defendant. 

In Anſwer to this it was obſerved, that the Deſendant Moor had by 
his Anſwer admitted the Purchaſe, and prayed that that it might be 
confirmed. Ei a 5 

Mr. Chute and Mr. Cox for the Defendants, the Heirs at Law. 

Mr. Chute argued ſtrongly that this Purchaſe ought to be taken to 
be deluſory and colourable only; that it appears from the Face of the 
Will, and from the Pleadings in the Cauſe, that here were niany Debts 
and Charges upon the Eſtate, and no Account appears to have been 
ever taken of theſe Incumbrances, which it can hardly be ſuppoſed 
but there muſt have been, if this had been a fair Purchaſe; and the 
Manner of Defendant Moor's anſwering, and his Anſwer not being put 
in till fix Years after filing the Bill, are ſtrong Evidences on which to 
lay a Preſumption of a colluſive Purchaſe ; and if this Conveyance is 
in itfelf nor tor a Valuable Conſideration, then it is plainly nor helped 
by the Statute of Geo. 1. and then as to the ſubſequent Statute ot K. 
Geo. 2. it relates only to the Time to come, and has no Retroſpect ; 
the Subjects of the Statute are Papiſts who ſhall conform, and Proteſtant 
Purchaſors from ſuch Papiſts ; But the Right in this Cale was previous 
to this Statute veſted in the Heirs at Law by the Statute of King Wil- 
liam, and inſiſts therefore upon the Whole, that this Caſe is not affect- 
ed by either ot the ſaid two Statutes ſubſequent to the Statute of King 
William, and that by the Staruie ot King William the Eſtates in queſ- 
tion are well veſted in the Vetendants, the Proteſtant Heirs. 

Mr, Cox on the ſame Side argued, that the Title ot the Detendants, 
the Proteſtant Heirs, is clear and indiſputable under the Statute of 
King William, if not impeached or prejudiced by the two ſubſequent 
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The Statute of King William has two Clauſes, iſt, Every Papiſt, or 
Perſon profeſſing the Popiſh Religion, is diſabled and made incapable 
to purchaſe any Manors, Lands, Tenements, Rents or Hereditaments 
in his own Name, or in the Name of others to his Uſe, or in Truſt for 
him; And 2dly, All Eſtates, Terms, and any other [Intereſts or Profits 
whatſoever out of Lands, Tenements or Hereditaments made to or in 
Truſt for the Benefit of the Papiſt, are made void. 

Inſiſts then 1ſt, That a Deviſe to a Papiſt is a Purchaſe within this 
Statute. 

2d, That a Truſt is ſo likewiſe; and 8 

3d, That Money to be raiſed out of Lands is al ſo to be conſidered as 
an Intereſt in Lands, within the Intent and Meaning of the Statute. 

„ Mod.167. That theſe Points were ſo ſettled aad ſolemnly determined in the 
181. S. C. — Caſe of * Roper and Radcliff, which was in the Houſe of Lords in 1113, 
3 C. and ſince in the Cafe of Carrick v. Errington. 2 Wms's Rep. 361. 
Gina” © ©  Argues therefore, that all the Eſtates and Intereſts deviſed and given 
by the Will in Queſtion to the Detendant Moor, are void ; and there- 
fore that the Defendants, who are the Proteſtant Heirs, are entitled 
from this Statute to take the Benefit of theſe Deviſes and Bequeſts. 

The Title of the Defendants being therefore plain under this Sta- 
tute, the Queſtion will be, Whether that Title is at all hurt or detear- 
ed by either of the ſubſequent Statutes. 

The Statute of 3 Geo. 1. cap. 18. recites that Doubts had ariſen u 
this Statute of King William, and upon an Act made in the firſt Year 
of K. James 1. and other Acts made againſt Papiſt and Popiſh Re- 
cuſants; Then comes the Enacting Clauſe upon which the preſent Queſ- 
tion ariſes; and immediately after follows a Provifo introduced by the 
Words provided always, nevertheleſs, that whereas, and then after re- 
citing the whole Clauſe in the Statute ot King William, it is enacted 
and declared, that this Stature of King William ſhould not be thereby 
(that is by that Statute of K. Geo. 1) altered or repealed, but that 
the ſame ſhould be and remain in tull Force, as if that Act ot King 
George the 11t had never been made. | 

Argues therefore, that this Proviſo in the Statute of King George 1. 
wholly and plainly avoids any Eftect which that Statute can have upon 
the Statute of King William; and that to make this Statute of King 
George 1. conſiſtent with itſelf, it ought to be taken nor to extend to 
abridge or alter the Statute of King William, but only to the other 
recited Statutes, 

Argues further, that though very much is of Neceſſity left in doubt- 

ful Caſes ad Arbitrium 1383 in the Conſtruction of Statutes, yet that 


where the Words are plain, all Courts of Juſtice ought to hold them- 


ſelves bound by the Words, though the Reaſon for them may not a 
pear plain that a contrary Doctrine might be of moiſt dangerous Conſe- 

uence, by ſuppoſing a kind of Legiſlative Authority in a Judge whoſe 

ffice is only Jus Dicere non Condere, and that this Argument is the 
{tzonger in regard that the Statutes now in Queſtion are (as hath been 
rightly obſerved) to be conſidered as Acts of State and Civil Policy, 
and ought therefore to be more ſtrictly adhered to, and to receive a 


Conſtruction according to the ſtrict Words, it being rather the Duty of 


the Courts of Juſtice to take ſuch Laws as they find them, than to ſcru- 
tinize, preſume or gueſs at what was the Foundation or Reaſon of the 
Legiſlature in making ſuch Laws. 
Taking therefore this Statute of K. Geo. 1. upon the Words of it, 
It is plain it can have no Operation or Etie& upon the Statute of King 
William to alter or repel that Statute ; and though ir may be ſaid 
that the enacting Part and Proviſo are repugnant, yet what is the Con- 
ſequence of this, ſuppoling it to be fo, the Proviſo contains the 0 
| Words 
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= \\ ods of che Legiſlature, and therefore ought to be followed; bur 
WS king the whole of the Starute together, the Enacting Part may be 
ſaid to have Reference to the Statute of King James, and the other re- 
cited Statute, but not to the Statute of King William, and then the 
Whole is made conſiſtent. But where a Statute is inconſiſtent or im- 
offible to be obſerved Nihil Operatur and it is void, as was expreſly 

held upon the Statute De aſportatis Religioſorum 35 E. 1. 2 Inſt. 588. 
And in the Caſe of the Attorney Geaeral and the Company of Chel- 
ſea Water-Works Hill. 4 Geo. 2. Scacc. Fitz-Gib. 195. per Rey- 
nolds Ch. B. Comyns and Thomſon Barons, the Queſtion being upon 
W che Conſtruction of the late Land-Tax Act, it was held, that where 
the Proviſo of an Act of Parliament is directly repugnant to the Pur- 
view, the Proviſo ſhall ſtand and be a Repeal of the Purview, as it 
ſpeaks the laſt Intention of the Makers. And in Ld. Chanc. Hatton's 
Treatiſe concerning Statures and the Expoſition thereof, pag. 19. It 18 
ſaid, Ubi Maniteſte pugnant Legis Voluntas & Verba, neutrum ſequen- 
dum eſt, Verba, quia non congruunt menti, mens, quia non congruit 
verbis. ey 

Theſe Words ſeem, from the Stile of them, to be drawn from the 
Rules of Conſtruction in the Roman Civil Law, and as they appear to 
have been adopted, and by ſo great a Man as Lord Chancellor Hatton 
in the Rules of Conſtruction of the Statutes of this Kingdom, they 
ought to receive, at leaſt, ſome Weight. | 

Mr. Coxe then mentioned a Caſe which he ſaid he was juſt then in- See the Caſe 
formed of at the Bar, which was in the Court of B. R. and in which of Fairclaim 
it was ſolemnly determined on a Trial at Bar, about two Terms ago, 3 
that this Statute of 3 Geo. 1. ought not to be conſidered as having any Borlace v. 
Operation or Effect upon the Statute of King William to invalidate or Newland, 
avoid that Statute; Bur Mr. Coxe not being able to ſtate the Caſe, Ld. & al Paſch. 
Chancellor ſaid, he could not take it at all into his Conſideration; and 15 Geo. 2. 
the Sollicitor General ſaid, that Caſe was not upon ſuch a Couſtruction n 
ot the Statute, but depended upon ſeveral particular Circumſtances. 

Mr. Coxe then went on and obſerved, that ſuppoſing the Enacting 
Part of the Statute of K. Geo. 1. thould be taken ro extend to the Sta- 
tute of K. Wm. yet it remained ſtill to be conſidered as a Queſtion, 
Whether the Purchaſe made in this Caſe by the Plaintiff can be taken 
to be a Purchaſe tor a full and valuable Conſideration within the Sta- f 
tute of K. Geo. 1? For if it ſhould not, it would be equally as ſtrong 1 
as any of his other Arguments to thew that the preſent Caſe is nor to | 
be affected by that Statute ; But going on to ſpeak to this Point, Ld. 
Chancellor ſaid, he migbt eaſe himſelt of that, tor that if the Caſe 4 
ſhould appear to depend upon that Queſtion, he ſhould direct it to be I 
tried at Law. 4 

Mr. Coxe ſaid, that ſuppoſing this Statute could upon any of his 1 
other Arguments be laid our of the Caſe, the Queſtion would then turn | 
upon the other Statute of the 11 Geo. 2. cap. 17. which was made in 
the Year 1738, and therefore long after the Death of the Teſtatrix, 
who died in 1732, and upon whoſe Death theſe Eſtates under the Sta- 
tute of K. Wm. veſted in her Proteſtant Heir; And he obſerved, that 
this Suit was inſtituted long before the making the Statute, it appear- 
ing that the Bill was filed 15 long ago as the 28th of June 1734 

Propoſes therefore to conſider iſt, Whether this Statute can be taken 
to have a Retroſpect to deveſt the Eſtates in Queſtion veſted in the De- 
tendants, the Proteſtant Heirs, under the Statute of K. William? And 
2dly, Suppoſing it may be taken to have ſuch Retroſpect, yer whether 
this can be ſuid ro be it felt a Caſe within the Statute? 

As to the firſt of rheſe Queſtions he obſerved, that the Words of the 
Statute are all of the preſent or future Time; That any Perſon being 


in Poſſelſion of any Eſtates who ſhall contorm, ſhall hold &c. ow 
chaſes 
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chaſes therefore to be confirmed by this Statute muſt be Purchaſes aſter 
the Conformity, and the Word being, plainly implies the preſent 
Time; there is an eſſential Difference, both in Grammar and Common 
1 Senſe, between the Words being and having been; rhe Statute therefore 
cannot be taken conſiſtent with Grammar and Common Seuſe, to have a 
Retroſpect to the Time paſt ; and the Defendant Moor cannot be taken 
as a Perſon being in Poſſeſſion at the Time ot the Statute, becauſe it 
appears of the Plaintiff's own ſhewing, that all che Right he ever had 
was long betore the Stature bargained and fold to the Plaintiff, the Pur. 
chaſe Deed being mentioned to bear Date as it does 29 January 1733, 
And the Proviſo which follows in the Statute cannot be ſaid to be an 
Anſwer to this; for though it is thereby provided that the Statute ſhall 
not prejudice the Right ot any Perſon who ſhall have been in Poſſeſſion, 
et that is reſtrained to Perſons having been in Poſſeſſion two Kalendar 
lonths preceding the Record of the Conformiſt's raking the Oaths 
&c. and therefore brings and reſtrains the Whole to the grand Subject 
of the Statute any Perſon being in Poſſeſſion. 

To ſay then that the Statute might be extended to Times paſt, 
would be to deny the known Senſe of the Words, and to alter the 
grand Relative upon which the whole Statute depends; it ſuch Con- 
ſtruction might be made, a Stature might be made to mean any Thing. 

Beſides, Courts of Juſtice will not, nor ought, to conſtrue a Stature 
to have a Retroſpect, without expreſs Words ro warrant ſuch Con- 3 
ſtruction; and there are many Authorities co maintain this; by the Sta- 
tute of Glouceſter it is provided, that the Alienation of a Tenant by 
the Cuiteſy thall not bind his Son; and in Lord Coke's Comment upon 
this Statute, 2 Init. 292. it is ſaid, this extends to Alienations made 
after the Statute, and not before, for it is a Rule and Law of Parlia- 
ment, that regularly Nova Conſtitutio futuris cormam Imponere debet 
non Præteritis. 

By the Statute of Weſtm. 2. cap. 46. after reciting that by the Sta- 
tute of Merton Liberty was given to Lords ot Manors to improve their 
Waſte, ſo as they letr ſufficient Paſture tor their Tenants ; and after re- 
citing that the Neighbours of ſuch Lords, who are alſo called Forinſeci 
Tenentes, had oppoſed this, it is provided that the Statute ot Merton 
ſhall extend to them, ſufficient Paſture being left. Now Loid Coke's 
Comment on this Statute, after mentioning tnheſe Words of the Statute, 
Statutum eſt de cætero (i. e. the Neighbours and forinſeci Tenentis) 
Quod Statutum apud Merton Proviſum inter Dominos & Teaentes 
ſuos Locum habeat de cætero inter dominos & V icinos is thus, 2 Inſt. 

This Branch 1s from the making of this Act an Expolition of 
the Statute of Merton, ſo as now the Statute of Merton does extend in- 0 
ter Vicinum & Vicinum. But though ir be an Act of Expoſition of a * 
former Act, yet this Expoſition thall take Effect but De cœtero, that is, 5 
from the making of this Act of Expoſition. — 

He then argued, that though theſe Statutes are old Statutes, yet 
that the Rules here laid down are univerſally true and applicable to 
all Statutes; and that the 2d Inſt. is a Book of the greateſt Authority 
for the Expoſition of Statutes, not only tor its own intrinſick Worth, 
and the great Regard that hath been always paid to it, but likewiſe in 
Reſpect of irs being publiſhed, as it appears it was, by Vote and Order 
of Parliamenr. | 

Bur there are other Caſes upon more modern Acts of Parliament to 
ſhew, that the Judges will nor by Conſtruction, and without expreſs 
Words, extend an Act of Parliament to a Retroſpect. 

In Helmer and Shuter 2 Show. 16. and reported alſo in 2 Mod. 
310. Sir ] Jones. 108. 2 Lev. 22). and 1 Vent. 330. in Aſſumpſit on a 
Parol of Promiſe to pay a Sum ot Money in Conſide ration of a Marri- 
age, it was found by Special Verdict that the Promiſe was made be- 


fore 


Deviſe. 

fore the Statute ot F rauds, and that that Statute was made before the 
Action brought, by which it is provided, that no Action ſhould be 
brought on ſuch Promiſe unleſs in Writing; and it was held, that the 
Statute ſhould not be taken by a Retroſpect ro extinguiſh the Right of 
Action, though ſtrongly argued againſt by Serjeant Maynard for the 
Netendant ; and this was much ſtronger than the preſent Caſe, for there 
chere might have been Grounds upon the Words of the Statute to ſup- 
port 2 Retroſpect. ; . | 

In Mitchell and Broughton's Caſe Ld. Raym. 673. on a Contract to 
tract to transfer Stock made but not executed before the Statute of 8 & 
9 W. 3. cap. 32. againſt Stock-Jobbing, it was held, that the Statute 
ought not to be taken with a Retroſpect to deſtroy the Contract. 

In Carvill and Carvill's Caſe 2 Chan. Rep. 302. and in Serjeant and 
Puntis's Cate Chan. Prec. 77. a 11] of Lands was made betore the Sta- 
race of Frauds, then came the Starute, and after the Teſtator died, and 
the Will was held good though not executed according to the Statute, tor 
the Statute is not to be taken to have Retroſpect. So in the late Caſe 
of Aſhburnham and Kirkhall upon the Statute of Mortmain, it was 
decreed upon the Opinion of all the Judges, certified the 4th of De- 
cemb. 1739, that the Statute ſhould not avoid a Deviſe in Mortmain, 
where the Will was made belore rhe Statute, though the Teſtator died 

ter. | 
: Inſiſts therefore upon all theſe Caſes, that a Starute is not without 
expreſs Words, or merely by Conſtruction to be taken to have a Retro- 


TN ſpect, and theretore, that neither the Statute of King Geo. 1. nor the 


Statute of the 11 Geo. 2. ſhould be taken to aflect che preſent Caſe, or 
to deveſt the Right of the Detendanrs, the Proteſtant Heirs of the Teſ- 
tatrix; But in Regard he cannot preſume ro ſay what Weight theſe 


| Reaſonings may have with the Court, he muſt ot Neceſſity, in order 


to take in the Whole of the Caſe, ſuppoſe tor a Moment, that this Sta- 
cute thould be taken to have a Retroſpect, and then other Queſtions ariſe 
upon it. 


iſt, Whether upon the Evidence the Defendant Moor can be taken 


to have ever been the reputed Owner, or in Poſſeſſion, or in the Re- 
ceipt of the Rents and Profits of the Eſtate in Queition > And, 2dly, 
Whether it appears upon the Evidence that the Delendant Moor has in 
Fact conformed to, and proteſſed the Proteſtant Religion ? 

As to the firſt of theſe Queſtions, inſiſts that the Evidence dces not 
at all prove the Fact, and therefore that this Caſe is not a Caſe within 
the Statute. And as to the ad, obſerves, that the Statute requires two 
Things, the tak ing the Oaths, and Contormity to the Proteſtant Reli- 


gion. The taking the Oaths is proved, but the Evidence of Confor- 


mity is no more than that the Detendant was five or fix Times ſeen at 
Church in a long Space of Time, and that too at different Churches; 
Evidence not ſufficient to excuſe a Man from the Penalties in the Sta- 
tutes of Q. Eliz. and Car. 2. for not going to Church. But in a Caſe 
ot this Kind, where the Conformity was directly in Iſſue, the not prov- 
ing of it is the ſtrongeſt Preſumption that there is not in Fact any true 
and ſincere Conformity at all. The grand Teſt, by which a Man is to 
ſhew himſelf a true Contor miſt to the Religion of this Country, is re- 
ee, the Sacrament according to the Rubrick of the Common 
rayer. 8 | 1 
But ſuppoſing all theſe Matters againſt him, yet he has ſtill another 
Hope letr tor his Client, and though perhaps it may appear a little Para- 
doxical at firſt View, yet hopes it will not be condemned without hearin 
the Reaſons upon which it ſtands, and that is upon the ſeveral Sav- 
ings in the rwo Acts of Parliament with Regard to which in Reſpect 
that the Detendants, the Proteſtant Heirs, at the Time ot the '; of 
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Carth. 122. 


y 
Cauſe ſhould turn upon thar, I 


the Jeſtatrix, were and ſtill are Intants, inſiſts that their not purſy. 
ing in Time what is required by the Savings in bringing Actions &c. 
and in Regard here was actually a Lis pendens before the making the 


laſt Statute (no Laches being imputable to Intants) ſhall not depriye 


the Detendants of that Right to the Eſtates in Queſtion which the 
have under the Statute of King William, and that they ought Rill to 
have the Benefit of performing theſe Savings when they come of Age. 
But vet would not be thought to atlert that Infants are not bound b 
A general AEt of Parliament which to be ſure they are, and it 1s highly fit 
they ſhould be, but takes this Diſtinction, that though an Infant is 
bound by the general Purview of an Act ot Parliament, yet that he is 
not by collateral Matters relating to ſuch Purviews, and to maintain 


this Diſtinction cites 1 Hale's Pleas of the Crown, 21. 


The Reaſon of Infant's Privileges is to protect his Property, with 
Regard to which the Law reſtrains him from prejudicing himſelf, Be. 
ſides, in conſtruing of Acts of Parliament the Legiſlature muſt be taken 
to be conuſant of the Rules of Law, and therefore to know that an In- 
fant cannot bring Actions, and it muſt therefore in Conſtruction be taken 
that the Privileges of Infants were not intended to be affected by the 
Savings in theſe Statutes. 

Lord Hard wicke Chancellor. This Cafe is brought before the Court 
in a very extraordinary Shape; firſt, as not wanting the Aid of the 
Statute of King Geo. 2. and then as ſtrengthened by that Statute under 
a ſupplemental Bill; but the Queſtion will depend on the three Acts of 
Parliament that have been mentioned; the Statute of King William, the 
Statute of the 3d of King, Geo. 1. and the Statute of 11 Geo. 2. 

As to the firit of theſe Statutes, it is mentioned as a Ground of 
Diſability in the Defendant Moor the Deviſce, under whom the 
Plaintiff claims, and to thew a Right in the Defendants, who claim as 
the Proteſtant Heirs of the Teſtatrix, and this Statute was, to be ſure, 
made to prevent Papiſts from acquiring new Eſtates. | 

Then came the Statute of R. Geo. 1. and this Statute, and the Pro- 
viſo in it have a ſeeming Repugnancy, and I would take Notice, that 
the Statute in this Reſpect hath always been doubriul ; ſome People 
have thought that the Proviſo reſtrains the Statute, and it is certainly 
a very odd Proviſo. Bur I think the Meaning ot the Proviſo was only 
ex abundanti Cautela againſt Papiſts, and was nor deſigned to affect 
Purchaſors, for it it were otherwiſe, the Security to Proteſtant Purcha- 
ſors under the Statute would be a moſt doubttul Security. 

I think therefore the Queſtion between the Plaintiff and the Proteſ- 
rant Heirs upon this Statute, is only whether the Purchaſe made by the 
Plaintiff, appears to be a good and valid Purchaſe or not ? 

Now, upon this I may ſay, I am extreamly doubrtul, and if the 
ſhould certainly direct an Iſſue to try 
the Fact. | 

As to the Conſideration paid for this Purchaſe, it is rightly ſaid, that 
the Court ſhould not weigh it with Golden Scales, and that the Inten- 
tion of this Act only, was, that a fair Bona Fide Sale ſhould be made, 
but then it brings it to the Queftion, Whether this was ſo or not? 
The Price is not what I fay much Weight on, bur there is a Purchaſe 
of a Truſt Eſtate charged with the Payment of Debts and Legacies, and 
no Account appears to have been taken of the Debts or the Intereſt 
thereof, or ot the Legacies, and the Purchaſe appears to have been made 
without any Privity at all of the Truttees, and it can hardly be ima- 
gin'd that ſuch a Purchaſe would have been made between a fair 
Buyer and Seller, without the Privity of the 'Truſtees, and without 


any Account being taken of the Charges upon the Eſtate, 


But 


' 


Devile. 
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But I think the Quettion upon theſe Matters is avoided by the ſub- 
ſequent Statute of 11 Geo. 2. the Conſideration of which is introduced 
upon the Supplement Bill. ' 

Now, by this Statute it is provided, that all Perſons being reputed 
Owners, or in Poſſeſſion ot any Lands, or any Intereſt therein, who 
have been or are reputed to be Papiſts, and who have conformePtro, or 


hereatter ſhall conform to the Proteſtant Religion, and rake the Oaths, 


ſhall hold and enjoy ſuch Lands, treed and diſcharged from the Diſa- 
bilities and Incapacities created by the Statute of King William. 

It appears then, that the Defendant Moor hath taken the Oaths, and 
ſuppoling the Evidence ot the Se to be ſufficient to prove it, I 
am of Opinion that theſe Eſtates would thereby appear to be well 
veſted by the Will in the Defendant Moor under this Statute, ſup- 
poſing the other out of the Caſe, and though ir may be ſaid, that ſup- 
poling the Eſtate under this Statute to be in the Defendant Moor, yet, 
that it would not help the Plaintiff, for he muſt recover upon his own 
Strength. But as to this I muſt take the whole Cafe together, and then 
what are the Admiſſions in Delendants Anſwer that this was a good 
Grant, and for a valuable Conſideration, and ſuch as the Defendant 
prays by his Anſwer may be carried into Execution and be eſtabliſhed, 
the Grant rtheretore being as coupled with the Anſwer, binding to the 
Defendant, and as the Grant, though Voluntary, would be good un- 
der this ſubſequent Stature, J am bound it there were no other Objecti- 
ons againſt it, to decree the Truſtees to convey to the Plainriff. 

Bur there are other Queſtions that ariſe upon this Statute of K. Geo. 
2. Firſt, as Part of the Eſtate deviſed to the Detendant Moor was a 
Reverſion, whether a Reverſion as ſuch be within the Statute or not; 
And I am of Opinion that a Reverſion is within this Statute, and that 
the Words of the Statute warrant ſuch Conſtruction, for what is the 
reputed Ownerſhip of Lands, or any Intereſt therein? Can it be ſaid 
that a Rev erſion is not? It plainly is, and there are equal Convenien- 
cies in reſpect of a Reverſion, as there are of Eſtates in Poſſeſſion. 

But then another and more difficult Queſtion ariſes, whether this 
Statute hath any Retroſpect. 

The Word (Claiming) in the Statute muſt refer to the preſent, and 
all future Times, but 5 > it is to have a Relation, and comes back to 
the firſt Words, that all Perſons being reputed Owners, and who have 
been, or are reputed to be Papiſts, it theſe Words ſhould be taken to 
reſtrain the Statute from having a Retroſpect, to what Time ſhould rhe 
Statute be taken to refer? Take it in the common Senſe, it mnſt com- 
mence immediately as a Law, or ſhall it be referred to the Time of 
the Conformity, or the Time of taking the Oaths? 

Acts of Parliament are to be conſtru'd according to the vulgar Senſe 
of Words; great Correctneſs of Stile is not to be expected from them; 
and there are ſeveral Acts of Parliament wherein theſe Sort of Particles 
are to have various Meanings and Interpretations. ; 

The Statute was as a general Law to take away Rights which the 
Legiſlature conſidered to be particularly in their Power; beſides, as it 
is to reſtore old Rights, and to avoid Forfeitures and Diſabilities, the 
taking the Statures to have ſuch Retroſpe& falls within the general 
Reaſon of the Thing, and the Juſtice of the Caſe, and I think che De- 
tendants, notwithſtanding their Intancy, are bound by this Act of Par- 
liament, the Legiſlature, it they had intended to ſave the Right of 
Intants, would have inferred ſome Clauſe for that Purpoſe; And tho' 
there are ſome Statutes, in Criminal Caſes, which are held not to bind 
Infants, yer the general Rule certainly is, that an Infant is bound by 
an Act of Parliament, unlefs there is a particular Proviſion to fave his 

Privilege. a | — | 
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Two Queſtions then ariſe upon the Statute, Whether the Defendant 
Moor was the reputed Owner of theſe Eſtates? And it ſeems clear that 
at the Time of the Plaintiff's Purchaſe he was ſo, and then by the ex- 
preſs Words of the Statute the Titles of Proteſtants claiming under ſuch 
Perſons are expreſly confirmed. And the Queſtion whether ſuppoſe a 
Papiſt Was conveyed tor a Conſideration not valuable, and then con. 
torms, ſhall this make the Purchaſe good, is a Queſtion not to be con- 
ſidered in the preſent Caſe ; for a voluntary Conveyance would certainly 
be good under this Statute as a Proviſion tor a Child &c. and with re- 
gard to this Statute the Impurations upon this Conveyance are immate- 
rial, for if it was colourable and colluſive only, yet this Act don't af. 
te& it; And though the Defendant Moor might under this Head inſiſt, 
that the Plaintiff hath no Right, either at Law or in Equity, to the 
Eſtates in 9 ; yet as the Defendant by his Anſwer confirms the 
Plaintiff's Purchaſe, and prays it may be eſtabliſhed and fully exe- 
cuted, it muſt be taken as binding to him, and then in this Light I am 
of Opinion, that the Plaintiff is intitled to a Decree. 

And theretore if the other Queſtion, which ariſes upon the Statute 
whether he is ſufficient Evidence of the Conformity of the Defendant 
Moor be laid our of the Caſe, or ſhould be taken to be ſufficient, I 
ſhould then be obliged ro decree tor the Plaintifl. But I muſt fay I am 
not ſatisfied in this; he might eaſily have obtained Diſpenſations for 
going to Chuich, though not for receiving the Sacrament, and here is 
no Evidence of his ever receiving the Sacrament; and as the Proof of 
Conformity is directly thrown upon him, he ought to have clear'd it; 
and though there 1s no publick Conformity that the Law takes Notice 
of further than the going to Church and receiving the Sacrament, yet 
it is well known that he might ſolemnly and publickly have renounced 
the Errors of the Church of Rome, and as nothing of this kind ap- 

ars, if it is inſiſted on for the Detendants, the Proteſtant Heirs, I 
ſhall direct an Iſſue to be tried, whether the Deiendant Moor has con- 
tormed to the Proteſtant Religion, or not. 


Bur ſuch Iſſue being waived by the Counſel tor the Defendants, the 


Heirs, Ld. Chancellor declared the Will of Mary Bone, the Teſtatrix, 
to be well proved, and decreed the Truſtees named in the Will and 
Defendants in the Cauſe, ro convey the Freehold, and to ſurrender the 


Copy hold Eſtates in Queſtion to the Plaintiff and his Heirs ; but de- 


creed that the Plaintiff thould pay to all the Defendants their Coſts of 
Suit. MS. Rep. 17 Geo. 2, Canc. Wildigos v. Keeble, 


_ 
* 


(I. 8) Good. As to Perſons &c. not in Eſſe, or 


not named. 


. Deviſe made in Remainder to a Corporation where there is no ſuch, 
A 7s vai, though there be ſuch a Corporation made before the 
Remainder fall; otherwiſe, if the Corporation be begun, but no Head 
yet 2M per Hobart Ch. J. Hob, 33. cites Aid 33. 9 H. 6. 23 and 
WE... | 

2. So if I deviſe Lands in Remainder to the Heirs of F. & it is void, if 
there be no ſuch J. S. though there be one, and Heirs of him before the 
per oh tall; per Hobart Ch. J. Hob. 33. cites 2 H. J. 13. by 

Keble. | 1 
3. In all Deviſes there ought to be a Deviſee in Eſſe, who has Power 
and Capacity to take the Thing deviſed at the Time hen it ought to 
1235 | — vell, 
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veſt, Plow. 345. a. per Loveleſs Serjeant, and the other Jultices præ- | 

ter Walihe Trin. 10 Eliz. faid it as a Principle in Law. 
4. A. deviſed ro the Heirs of the Body of his Wife, if they attain the Raym. 16. 

Are of 14 Tears ; A. dies, leaving no Iſſue; bur the Wife had Iſſue by a . * 

ſecond Husvand ; per Windham and Moreton J. it is not good, becauſe „ided. 

to a Perſon not in Eſſe, and on a double Contingency ; but per Twiſ- 

den and Keeling J. contra, notwithſtanding the double Contingency, it 

being all one with a Deviſe to an Infant in Ventre ſa mere when he 

ſhall be born, and the Contingency is to take Etfe&t within the Com- 

paſs of a Life; and this cannot be by, Way of Remainder, though the 

Wile has an Eitate for Life; becauſe it is a new Deviſe to take Effect 

on her Death, and is not as a Remainder join'd to his Eftate. Lev. 

135. Trin. 16 Car. 2. B. R. Snow v. Cutler. | 


5. Deviſe of Land to the firf# Son of A. A. having none at that Time, $9 a Deviſe 
is void. 1 Salk. 229. Trin. 9 W. 3. C. B. Scatterwood v Edge. to the firſt 


. 1 wu OY ; | Male of A. 
A. having no Iſſue at the Time of the Deviſe is void. 12 Mod. 278. Scattergood. v. Ege. S. C 


— 


k (I. 9) 80d or not. 


Where it is made to Infant en Ventre ſa mere &c. 
— A fees C47 47.63. Co: GI 340. 
A aue tm file , e, , . Hen. Heal rn P Pio. 403. 
1. 1 F a Man deviſe to an Infant en Ventre ſa mere, and dies, this is a 
ood Deviſe, and yet the Infant is not in rerum natura at the 
Time of the Deviſe, nor at the Time of the Death of the Deviſor; per 
Babbington; Contra per Paſton J. Br. Deviſe, pl. 32. cites 11 H. 6. 12. 

2. A Man deviſed two Parts of his Lands to his four Joungeſt Sons in 2 Bulſt. 
72:1, and if the Infant in Ventre Ja mere be a Son, that he jhall have the anz. Arg. 
th Part, as Coberr with the four Nungeſt Brothers, and it all five hap- wen 8. x 4 
pen to die without Iſſue Male of their Bodies, that the two Parts thall 1 t the 
revert to the next Heirs ot the Deviſor tor ever. The Father died, the ſime Pur- 
Son is born, and after he and three other ot the ſaid Sons died without po'e that 
{ijue. Sanders, Dyer, Bendloe and Mead held, that the atrer-bora ch an In- 
Hon thall rake nothing, becauſe he was not capable as Puſchaſor When 3,5 90 


| ages | * capable of 
the Deviſe took Eflect; but W hiddon contra. Dy. 303. b. 304. A. pl. an Ettate, 
495 50. Mich. 14 Eliz. Anon. | | notwith- 
a i ſtanding that 
Charters may be detain'd for him. — 2 Mod. 9. Hill. 26 & 27 Car. 2. in Canc. in the Ciſe of 


Nurſe v. Vearworth. Ld. K. Finch, who faid, that at Common Law, without all Queſtion, a 
Deviſe to an Infant in Ventre ſa mere of Lands deviſable by Cuſtom was good, ſo that the Doubt 
ariſes uyon the Statute of H. 8. which enacts, that it ſhall be Jawtul for a Man by his Will on Writ- 
ing, to deviſe his Lands to any Perſon or Perſons; for in this Caſe the Deviſee not being in rerum 
Natura, in ſtrictneſs of Speech is no Perſon, and therefore it has been taken, that ſuch a Deviſe is 
void. Mo. and it is left a Quere in the Lord Dyer 430. But in two Caſes in C. B. one in the 
Time when Ld Ch. J. Hale was Judge there; the other in the Lord Ch. J. Bridgman's Time, it 
has been reſolved, that it there were ſufficient and apt Words to deſcribe the Infant, though in Ven- 
tre ſe mere, the Deviſe might be good. But in B. R. the Judges ſince have been divided upon this 
Point, that as the Law ſtands now adjudged, this Deviſe in our Cale ſeems not to be good; But ſhould 
the Caſe come now in Queſtion, he d, he Was not ſure that the Law would be fo adjudged ; for 
it is hard to diſinherit an Heir for want of apt Words to deſcribe him; and it is all the Reaſon in 


the World, that a Man's Intent, ly ing in Extremis, when molt commonly he is deſtitute of Counſel, 
ſhould be favoured, ' | | | 


3. If a Man deviſes Land to Infant en Ventre fa mere, if he be not It is good if 
burn in the Life of Deviſcr, the Devile is void; per Coke and Doderidge. FooBrucd 


Roll Rep. 110. Mich. 12 Jac. B. R. 35, 6-5 


: . | 3 4 » bur not if 

a5 en Immediate Deviſe. Per Bridgman Ch. J. Cart. 5. Mich. 16 Car 2. C. B. in Caſe of Davis 

y. Kemp. Windham ] ſaid, that D. 303. b. 304. which ſaith, that Deviſe to Infant in Ven- 
2 | 
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Deviſe. 

Two Queſtions then ariſe upon the Statute, W hether the Defendanr 
Moor was the reputed Owner ot theſe Eſtates ? And it ſeems clear that 
at the Time of the Plaintiff's Purchaſe he was fo, and then by the ex. 
preſs Words of the Statute the Titles of Proteſtants claiming under ſuch 
Perſons are expreſly confirmed. And the Queſtion whether ſuppoſe a 
Papiſt Was conveyed tor a Conſideration not valuable, and then con. 
torms, ſhall this make the Purchaſe good, is a Queſtion not to be con- 
ſidered in the preſent Caſe ; for a voluntary Conveyance would certainly 
be good under this Statute as a Proviſion tor a Child &c. and with re- 
gard to this Statute the Imputations upon this Conveyance are immate- 
rial, for if it was colourable and colluſive only, yet this Act don't af- 
tect it; And though the Defendant Moor might under this Head inſiſt, 
that the Plaintiff hath no Right, either at Law or in Equity, to the 
Eſtates in 8 yet as the Defendant by his Anſwer confirms the 
Plaintiff's Purchaſe, and prays it may be eſtabliſhed and fully exe. 
cured, it mult be taken as binding to him, and then 1n this Light I am 
ot Opinion, that the Plaintiff is intitled to a Decree. 

And theretore it the other Queſtion, which ariſes upon the Statute 
whether he is ſufficient Evidence of the Conformity of the Defendant 
Moor be laid out of the Caſe, or ſhould be taken to be ſufficient, I 
ſhould then be obliged to decree tor the Plaintid, But I muſt ſay I am 
not ſatisfied in this; he might eaſily have obtained Diſpenſations for 
going to Chuich, though not for receiving the Sacrament, and here is 
10 Evidence of his ever receiving the Sacrament; and as the Proof of 
Conformity is directly thrown upon him, he ought to have clear'd it; 
and though there is no publick Conformity that the Law takes Notice 
of further than the going to Church and receiving the Sacrament, yet 
it is well known that he might ſoleinnly and publickly have renounced 
the Errors of the Church of Rome, and as nothing of this kind ap- 

ars, if it is inſiſted on for the Detendants, rhe Proteſtant Heirs, I 
thall direct an Iſſue to be tried, whether the Deiendant Moor has con- 
tormed to the Proteſtant Religion, or nor. 

Bur ſuch Iſſue being waived by the Counſel for the Defendants, the 
Heirs, Ld. Chancellor declared the Will of Mary Bone, the Teſtatrix, 
to be well proved, and decreed the Truſtees named in the Will and 
Defendants in the Cauſe, ro convey the Freehold, and to ſurrender the 
Copy hold Eſtates in Queſtion to the Plaintiff and his Heirs ; but de- 
creed that the Plaintiff thould pay to all the Defendants their Coſts of 
Suit. MS. Rep. 17 Geo. 2. Canc. Wildigos v. Keeble, 


1 


— 


(1. 8) Good. As to Perſons &c. not in Eſſe, or 


not named. 


I. Deviſe made in Remainder to a Corporation where there is no ſuch, 
1 #5 vaid, though there be ſuch a Corporation made before the 
Remainder fall; otherwiſe, it the Corporation be begun, but no Head 
yet 2M per Hobart Ch. J. Hob. 33. cites Aid 33. 9 H. 6. 23 and 
. . 7 
2. So if I deviſe Lands in Remainder to the Heirs of J. & it is void, if 
there be no ſuch J. S. though there be one, and Heirs of him before the 
Remainder fall; per Hobart Ch. J. Hob. 33. cites 2 H. J. 13. by 
Keble. 
3. In all Deviſes there ought to be a Deviſce in Eſſe, who has Power 
and Capacity to take the Thing deviſed at the Time when ic ought to 


veſt, 


Deviſe. _ 8 
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veſt, Plow. 345. a. per Loveleſs Serjeant, and the other Jultices præ- 
ter Walihe Trin. 10 Eliz. ſaid it as a Principle in Law. 

4. A. deviſed to the Hetrs of the Body of his Wife, if they attain the Raym. 16x. 
Are of 14 Years z A. dies, leaving no Iſſue; bur the Wife had Iſſue by a 8. 1 
ſecond Husband ; per Windham and Moreton J. it is not good, becauſe „ided. 
to a Perſon not in Eſſe, and on a double Contingency ; but per Twiſ- 
den and Keeling J. contra, notwithſtanding the double Contingency, it 
being all one with a Deviſe to an Infant in Ventre ſa mere when he 
{hall be born, and the Contingency is to rake Etfect within the Com- 
paſs of a Lite; and this cannot be by-Way of Remainder, though the 
ite has an Eitate tor Life; becauſe it is a new Deviſe to take Etlect 
on her Dearh, and 1s. not as a Remainder join'd to his Eſtate. Lev. 

135. Trin. 16 Car. 2, B. R. Snow v. Cutler. 


5. Deviſe of Land to the firft Son of A. A. having none at that Time, So a Deviſe 
is void, 1 Salk. 229. Trin. 9 W. 3. C. B. Scatter wood v Edge. to the firſt 


| Male of A. 
A. having no Iſſue at the Time of the Deviſe is void. 12 Mod. 278. Scattergood. v. E — 8. C 


(I. 9) Good or not. 


Where it 1s made to Infant en Ventre ſa mere &c. 
. Eli 2 SI». Hi Car. 47 £3. Co. LG 39. 
E. au. in Hi {gp 2 3.24. , Hes. le e, BP le. 403. 
1. 1 F a Man deviſe to an Infant en Veatre ſa mere, and dies, this is a 
ood Deviſe, and yet the Infant is not in rerum natura at the 

Time of the Deviſe, nor at the Time of the Death of the Deviſor; per 
Babbington; Contra per Paſton J. Br. Deviſe, pl. 32. cites 11 H. 6. 12. 

2. A Man deviſed t Parts of his Lands to his four Juungeſt Sons in 2 Bulſt. 


— 


71:1, and if the Infant in Ventre ſa mere be a Son, that he jhall hav: the a;. Arg. 


„% Fart, as Coherr with the four Niungeſt Brothers, and it all five hap- Sites * f. 


pen to die without Iſſue Male of their Bodies, that the two Parts {hall 42 3 & 
revert to the next Heirs ot the Deviſor tor ever. The Father died, the (,m: Pur. 


Son is born, and after he and three other ot the ſaid Sons died withour po'e that 
{ijue. Sanders, Dyer, Bendloe and Mead held, that the atrer-borg ſuch an In- 


Hon thall rake nothing, becauſe he was not capable as Pu;caufor when OO, 
the Deviſe took Eflect; bur Whiddon contra. Dy. 303. b. 304. a. pl. an Ettare, 
49, 50. Mich. 14 Eliz. Anon. notwith- 
ſtanding that 
Harters may be detain'd for him. 2 Mod. 9. Hill. 26 & 27 Car. 2. in Canc. in the Ciſe of 
Nurſe v. Vearworth. Ld. K. Finch, who ſaid, that at Common Law, without all Queſtion, a 
Deviſe to an Infant in Ventre fa mere of Lands deviſable by Cuſtom was good, ſo that the Doubt 
ariſes uyon the Statute of H. 8. which enacts, that it ſhall be Jawtul for a Man by his Will on Writ- 
ing, to deviſe his Lands to any Perſon or Perſons; for in this Cate the Deviſee not being in rerum 
Natura, in ſtrictneſs of Speech is no Perſon, and therefore it has been taken, that ſuch a Deviſe is 
void. Mo. and it is left a Quzre in the Lord Dyer 430. But in two Caſes in C. B. one in the 
Time when Ld Ch. J. Hale was Judge there; the other in the Lord Ch. J. Bridgman's Time, it 
has been reſolved, that it there were ſufficient and apt Words to deſcribe the Infant, though in Ven- 
tre ſe mere, the Deviſe might be good. But in B. R. the Judges ſince have been divided upon this 
Point, that as the Law ſtands now adjudged, this Deviſe in our Caſe ſeems not to be good; Bur ſhould 
the Caſe come now in Queſtion, he ſa'd, he was not ſure that the Law would be fo adjudged ; for 
it is hard ro diſinherit an Heir for want of apt Words to deſcribe him; and it is all the Reaſon in 


the World, that a Man's Intent, lying in Extremis, when molt commonly he is deſtitute of Counſel, 
ſhould be favoured, | 


3. If a Man deviſes Land to Infant en Ventre ſa mere, if he be not It is good if 
burn in the Life of Deviſcr, the Devile is void; per Coke and Doderidge. bon@rucd | 


: | at an Execu- 
Roll Rep. 110. Mich. 12 Jac. B. R. 5 


| | ; | | bur not if 
as en Immediate Deviſe. Per Bridgman Ch. J. Cart. 5. Mich. 16 Car 2. C. B. in Caſe of Davis 


v. Kemp. - Windham ] ſaid, that D. 303. b. 304. which ſaith, that Deviſe to Infant in Ven- 
2 tre 


/ 
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tre ſa mere is void has been denied to be Law, and that upon Search, the Roll does not warrant 
the Tudgment reported by him. Sid. 153. in Caſe of Snow v. Tucker, Lev. 135..S. C. Snow 
v. Cutler. S. P. and ſays, that Hale Ch. J. and Hide Ch. J. were of the ſame Opinion. 
Deviſe to Infant in Ventre ſa mere is good But Deviſe to Sen in Ventre ſa mere is void Cart, 85 
98. In the Caſe of Snow v Cut er Lev. 135. Windham and Morton J. held a Deviſe 1, 
T zfant in Ventre ſa mere generally without ſaying when he ſhall be born, to be a void Deviſe ; but 
Twiſden and agen 7 contra. But all N that by aading the Words, when he, ſhall be 


born makes it a good Deviſe. Ss. P Per Holt Ch. J. Skin. 559, 560. and cites Snow v. Cutler 
———Raym. 162. S. C. accordingly. | 


Reife. N 


———— —— - ———ĩ·— 


2 Mod. 8, 9. 4. A. makes a Leaſe of Lands in L. and G. for 99 Vears to B. to 
Nurſe v. commence alter his Death, in Truſt to the Uſe of his laſt Will. After. 
hs 'r mann wards A. by Will directed that Blackacre Part of his Lands in L. ſhould 
Canc, de- be ſold for 20 Years for Payment of Debts and Legacies, and after the 
creed ac= Expiration of the faid 20 Years to the Heirs of his, the Teſtator's, Boch, 
cordingly.— on the Body of his Wife to be begotten, and for Default thereof 10 B. ang 
$ 5 rn his Heirs; And all other his Lands in L. to the Uſe of the Heirs of his 
7 12 Mod. Body on the Body of his ſaid Wife &c. and tor Default to W. R. for 
284. 20 Years, and after to B. and his Heirs. And if A. have no Iſſue living 
at t he Time of his Death, then he deviſed Whiteacre Part of his Lands 
in C. to B. and his Heirs, immediately after the Death of A's Wite 
(who was jointured therein). A. died, leaving no Iſſue born, but 
ſoon after a Son was born, who lived till after Age, ſuflered a Reco. 
very, and deviſed the Lands to J. S. and died without Iſſue. Though 
the Son was not born till aſter his Father's Death, yet he had an Eſtate 
Tail. And the Reſidue of the Term ot gg Years, notwithſtanding the 
Recovery and Will by the Son, was decreed to be aſſign'd to J. S. it 
being a Term in Truſt. Fin R. 155. Mich. 26 Car. 2. Nourſe v. Yar- 

Worth. 
5. The Law is clear now, that a Deviſe to an Infant en Ventre {a 
mere is good enough, though he be born atter the Death of the Teſta- 


tor, and he hall take by way -of Executory Deviſe when he is born; pet 


North Ch. J. Freem. Rep. 293. pl. (344. b) Trin. 1677. C. B. Anon, 
The Court 6. Whether the Deviſe to Infant in Ventre ſa mere is good, has 
de creed, that never yet been ſettled; but there have been Varieties of Opinions in it. 
3 The firſt I find is 11 H. 6. 15. and there Babington thought it good; 
ven to a and Patton contra. It is in Brook tit. Deviſe 609. with a Quæte. 7 C. 
Daughter 9 without any deciſive Opinion. 1 Roll Ab. 609, 610. with a Dubit 
that was en Dy. 303, 304. Deviſe to Infant in Ventie ſa mere F it be a Son, void; 
8 . bur I hold that not to be Law, becauſe it is Executo q and not Contingent; 
Time of the but a fortiori it would be void by way ot preſent Intereſt, It is again 
Deviſe, al- mentioned in Dyer 342. but no Opinion. Mo, 127. and no Opinion 
though wid 117 adjudged good; but 664. held void. Cro. E. 435. it there be a 
T 2 4. mew Publication of a Will after a Son born, good, ſecus not. 2 Bulſt. 272. 
prog Nick. not good. 1 Roll Rep. 110 void. Litt. Rep. 255. void. And thus it 
3 * Pope remained till K. Ch. 2d's Time. In Snow and Cutler's Caſe, Caſe in 
v. Courtney. Sid. 153. and Keb. Court was divided; but in 2 Mod. 9. Chancellor 
: * Finch held it good, and my Lord Bridgman held the ſame with a great 
es Þ Reſpect to former Opinions; and I hold it to be good, becauſe the 
S P. cites Rule is, that when by the Words of Deviſor it apparently is deſigned 
Car or for à future Interęſt or Deviſe, it is good; and when Deviſe is ro the 
* ope Son in Ventre ſa mere, without more ſaying, it is plain he means a 4 
ers. ture Deviſe, becauſe by the very Words he takes Notice of his not be- 
ing in Eſſe; and that is tantamount, as if he had deviſed to another for a 
Zime, or let it deſcend to the Heir for a Time, but in a Deviſe to the fir 
Son of T. F. who has no Son at that Time, none can tell by the Words 
ot Deviſor whether he meant it thould take preſently, or tururely, and 
therefore it is no more than a preſent Deviſe to a Perſon not in Elle ; per 
3 J. 12 Mod. 282. Paſch. 11 W. 3. C. B. in Cate of Scattergood 
v. Edge. 


7. Per 


— 55 


; J. Per Powell J. a Uſe limitted to a Son in Ventre ſa mere is void, 
becauſe no. Perſon according to Statute of Nes; but Statute of Wills makes 
„% Mention of Perſon, and that makes the Difference. 12 Mod. 283. 
Palch. 11 W 3. C. B. in Caſe of Scattergood v. Edge. 
9. A. deviſed 5001. to the eldeſt Son of B. to le begotten to place him 
out Apprentice, a Son born aſter A's Death ſhall rake. Per Wright K. 
2 Vern. 431 pl. 393. Hill. 1901. Nevill v. Nevill. 
9. A bevite to I ruſtees and their Heirs in Truft for A. for Life, and Where a 
co his firſt and other Sons in Tail; but , A. dies without an Heir Male, 1 
Remainder over this being ot a Trutt may ſupport the Remainder to a 7, 155 of ro 


Potthumous Son. See 2 Vern. 450. Mich, 1703. in Caſe ot Bamfield OQeſtion, 


v. Popham. | Equity will 
never ex- 

pound the Will to make a Diſreriſen for want of apt Words to deſcribe the Child En ventre fa mere, 

wnle% there were plain Words to exclude him. Fin R. 159. Mich. 26 Car. 2. Nurſe v. Yar- 


worth 


10. A. by his Will deviſed Land, in Caſe he ſhould leave no Son at the 
Zime of his Death, to J. S. and his Heirs. A. died, leaving his Wife 
Privement enſeint of a Son. The Queſt ion was, Whether J S. the Deviſee 
was intitled to the Land. Ld. C. Parker re ſerred it to the [udges of B. R. 
who certified, that it was not an abſolute Deviſe, but ſubject to the Con- 
tingency of A's leaving no Son at the Time of his Death, which they 
thought had not happened, and therefore that J. S. cannot take; and 
the Leſtator having expretled no Intention in the Will of diliahericing 
his only Son, J. S. is not intitled, and his Lordſhip agreeing there with, 
decreed J. S. to deliver up Poſſeſſion and account tor the Profits re- 
ceived, Wms's Rep. 486. Mich 1715. Burdet v. Hopegood. 

11. An Executory Deviſe ot an Eſtate of Inheritance to a Perſon un- 
born when he ſhall attain the Age ot 21 Years 1s good, and there is no 
Hanger of a Perpetuity. Caſes in Eq. in Ld. Talbot's Time. 228. 
Mich 1736. Stepheis v. Stephens | 

12. This was a Bill brought by Baſſet an Infant againſt his Uncle, to n Cine. XC 5. N . 
have an Account of the Re:1 and Perſonal Eſtate of his Father, upon Coram Ld. 
which ſeveral Queltions aroſe ; the firſt related to the Real Eitare, and Hardu icke 
was this. J. Pendarves Baſſet, Father of the Intant, ſettled the Bulk of Ne 
his Hſtate in Marriage to himſelf for Life, Remainder : Truſtees to pre- 85 1744. 
ſerve contingent Remainders during the Life ot the Father, Remainder 20 Baſſer v. 
Wife jor Liſe, Remainder to fir/t and every other Son for Life, Remain. Baſler. 
der to his Brother for Life, who was the now Deſendant, but there was no 
Limitation to Truſtees to preſerve Remainders if his Wife ſhould be Prive- 
ment enſeint, Baſſet the Father died, his Wife Privement enſeint, Baſſet 
the Uncle enter d; eight Months after the Sou was born, and entered upon 
his Uncle, and now the .One/tion was, who ſhould have the intermediate 
Profits upon the Death of the Father to the Birth of the Son. | 

Ld. Chancellor held, that As to this Point, it muſt depend upon 
the Conſtruction of the 10 and 11 NV. z. c. 16. and as to that, it muſt 
be conſidered what was the Miſchiet intended to be remedied, and 
what Remedy the Legiſlature have applied. Now the Defendants ſay, 
nothing was intended to be remedied bur the veſting of the Remainder, 
which they ſay was the only Evil complained of in the Caſe of Reeve 
v. Long, in the Houſe of Lords, which was the Foundaton and Occa- 
ſion of that Act; but I am of Opinion this was not the ſingle Miſchief 
that was intended to be prevented, bur the whole Evil, and they meanr 
not only to give Poſthumous Children Power to enter, but to take the 
Profits alſo according to the Intention ot Perſons making Settlements 
and Wills too of this Kind, and this appears both irom the Title, Pre- 
amble, and Proviſion ot the Stature, and the Words are ſo plain, that 
to put any other Conſtruction upon them would be to repeal the Act 
which ſays, ſuch Poſthumous Child fhall take in ſuc Manner as if born in 
of the 


Deviſe. 


— 


the Life of his Father. But it was ſaid by the Defendant's Counſel, that 
the Words take &c. meant only that he thould rake Remainder in 
ſuch Manner as Heirs at Law by Deſcent take who have not intermedi. 
ate Profits, and that rhis being a new Law, ought to be conlidered ac. 
cording to the Rules of Common Law in, ſunilar Cafes ; and it is true, 
it is a uſual manner of conſtruing new Acts according to the old Rules, 
but to do ſo in this Cale would be repugnant to the Words of the 
Act, for Heirs by Deſcent do not take as if born in the Life of thei 
Father; But the Addition of the Words in the Act, although 10 Traf.. 
tees to preſerve contingent Remainders, clears this of all Objections, and 
as before that Act all accurate Conveyancers inferced tuch Limitations, 
ſo ſince they have leſt them out, which plainly thews their Senſe of the 
Statute. bur the Objections on the Part of rhe Defendant are theſe, 
that there muſt be ſome'Tenant to the Freehoid, there mult be ſome- bo- 
dy to anſwer to the Precipe of a Stranger to bring Actions ot Treſpaſs 
&c. and this can be nobody but the Uncle. As to this, I do not know 
whether it is material for me to conſider it, becauſe I can get ar it in 
another Way, but Judges in ſuch Cafes muſt mould and trame ſuch 
Eitates as are agreeable to the plain Intention of the Legiſlature. It 
may velt in the Uncle and deveſt upon the Birth ot Son by Relati- 
on, and this is agreeable to the Conſtruction of Law in other Inſtances, a8 
in the Caſe of Inrollment ot Deeds; here tho? a Perſon has no Title till 
Inrollment, yet from the Inrollment he is in from the Time of Execution 
ot the Deed, As to the Objection that there is no legal Remedy tor the 
Profits againſt the Uncle, I think it my Conſtrugtion of the At is 
right, the Son might bring an Ejectment and lay his Demile to the 
Time of the Death of his Father, and every body would be eſtopped to 
lay he was not born in the Lite oi his Father, tor how could the De- 
tendant take rhe Objection ? Not till he had entered into the common 
Rule; And though it is at the Plaintiff's Peril it he lavs his Demiſe 
betore his Title accrued, yet ii my Conſtruction is right, his Title did 
accrue, and it would be immaterial whether he could or could not in 
Fact make ſuch Demiſe, becauſe ſuch Demiſes are only looked upon as 
Matter of Form, and not real, tor Intauts make ſuch Demiſes every 
Day. But ſuppoſe this Point oi Law was otherwite, I am of Opinion 
this Court would make the Uncle a Truſtee for the Infant, and that 
ſeems to me to be the Meaning of the Act of Parliament, and though 
it is natural to purſue legal Remedies nere ſuch are to be had, yet 
that is no Reaſon if they are not to be had why Remedies ſhould not 
be inſorced here. I am therefore of Opinion the intermediate Profits 
of the ſettled Eſtate muſt go to the Infant. 


(J. 10) Void in reſpect of the Time of making it, 
made good or not by ſome after Act or Accident &c. 


I. Deviſe of one Fointenant of Land deviſable, which he held in 
Fee, at his Death jointly with a Stranger, is not good; The 
ſame Law is of a Ule in Jointure &c. But if ſuch Deviſor doth ſur- 
vive all his Companions, then ſuch Deviſe is good. Perk. S. 500. 
2. The Conſeat of the Heir will make a void Dewiſe good, Chanc. 
Cafes 209. Trin. 23 Car. 2. Lord Cornbury v. Middleton. Fo 
A. makes a Feoff ment to a Feme Covert, and atterwards A. deviſed the 
ſame Land to another, the Husband diſagrees, this thall have a Relation 


between 


Deviſe. 


Ny ** 9 ” 


cen che Parties, ſo as the Husband ſhall not be charged in Da- 
mages, but it ſhall not make the void Deviſe good. Arg. 2 Mod. 149. 


Hill. 28 and 29 Car. 2. B. R. in Caſe of Abram v. Cunningham cites 
3 Rep. 28. b. Butler v. Baker. . 

A. ſeiſed of Black- acre in Tail, and of White-acre in Fee, by Miſtake 

deviſed the Intail d Acre, and left the Fee to deſcend. The Deviſee 
brought a Bill in Chancery, and had a Decree to enjoy, cited per 
Cur. 2 Vern. 233. Trin. 1691. in the Caſe of Thomas v. Gyles. 
5. If a Man be Non Compos, and not in his right Senſes at the Time 
of making his Will, though he afterwards, never ſo long before his 
Death, becomes a Man of Underſtanding and found Judgment and Me- 
mory, yet the Will is a void Will, and will by no Means be made 
good; becauſe he wanted the diſpoſing Power at the Time of Diſpoſi- 
tion, which was the Time of making his Will; per Ld. Ch. J. Trevor, 
in delivering the Opinion of the whole Court. 11 Mod. 157). Hill. 6. 
Ann. C. B. in Caſe of Archer v. Bokenham. 

6. $o the Law is the ſame of a eme Covert; if a married Woman 
makes a Will, though ſhe becomes a Widow and unmarried betore her 
Death, yer ſuch is a void Deviſe without Republication, tor the Law 
here regards the Time of making only. II Mod. 157. per Trevor Ch. 
J. in delivering the Opinion of the Court. Hill. 6. Ann. C. B. in Caſe 
of Archer v. Bokenham. | 55 | 

7. $0 it is in the Caſe of an Infant; if he makes a Will, though he 
be of Age, nay though never ſo old when he dies, yet it is a void Deviſe, 
becauſe he had nor Diſcretion, nor a difpoting Mind, at the Time of 
Making; for it is that which the Law regards in theſe Caſes, and not 
the Time of the Death of the Teſtator; per Trevor Ch. J. 11 Mod. 157. 
in Caſe of Archer v. Bokenham. 


-— 


K) What ſhall be a good Deviſe againſt Law and 
Reaſon. 


63. Mich. 8 Jac. 


that when any of his Heirs Females ſhall have Iſſue * Male, he ſha 


vet he ſhall not have it by the Limitation, becauſe his Intent is 
againſt Reaſon, 11 h. 2 ; "ER 


a Daughter, that ſhe ſhall have the Land, if the Deviſee hath Iſſue a 


the Oaughter took Pugband after, and had Jfſue a Son, he ſhall 
not * Us other, for his Intent was againſt Reaſon. 11 Þ. 
4. Ik a Man deviſes a Chattel Perſonal to one for Life, the Re- 
N C this ts a void Remainder. Mich. 5 Jac. B. 


Aa 


Perſonal Chattles with Remainder is good or not. 


2 A Deviſe againſt Law and Reaſon is void. 11 0. 6. 13. b. When tho 
N :he Teſtator in his Will does not agree with the Rules of Law, there this Intent is void; 


As it J. S. deviſes Land to A. in Fee, and it he dics without Heir that B. ſhall have the Land, 
this Deviſe is void to B. becauſe one Fee Simple cannot depend upon another; Per Croke J. Bulſt. 


2. Ik a Man deviſes to one for Life, the Remainder to another * In Roll 


and the Heirs Male of his Body, and it he dies without Iſſue Male 1 
I in che Year 


have the Land; if he in Remainder dies without Illue Male, upon Book it is 
which the Tflue Female enters, though ſhe harh Ilſue Male after, (Male) 


3. So if a Depiſe be ro one and his Heirs, and in Caſe he hath Iſſue * This is 


miſprinted 
, and ſhould 
Son and Daughter, and dies, the Son ſhall have the Land, though be te) 


But ſee 
the Diviſion 
Infra, In 
what Ca'es 
a Deviſe of 


AI 


* 

1 
0 
4 


Caſe. S. C. thts ſhould be ſuffered, a Yan might make Perpetuities of a Term, 


3 B. R. between Ge and Haywood. And Paſch. 14 Jac. Same 


upon other Points principally, and no Judgment given. 


r 9. Tf a Man deviſes Lands to B. his Younger Son, and his Heirs, 


- 2 . —_ * — a Er —eſ̃ fate i. a nd OS 1 Ol. 9 — 4 . 
| f. 


—_—— 


"ch oe 
—— 


Cro. J. 198 5. Ik a Man -poſſeſſed of a Leaſe tor Years of Land deviſes it o 
pl. 26. S. C. one for Lite, the Remainder to another, thaugh the firſt Devilee hath 


the Court 


divided, & the Whole Eſtate of the Term in him, and [0 no Remainder Can 
adjornatur. depend _ it at the Common Law, pet it is a good Devile to thy 

s. F. {econd. Deviſee by way of Executory Deviſe. Mich. 5 Jac, B. he. 
adjudged tween Mallet and Sir Henry Sackford. 


accordingly. 
8 Rep. 95. D LE, 
a. b. Trin. 7 Jac. Matthew Manning's Caſe. S. C cited and S. P. adjudged. 10 Rep. 46, þ 
Mich. 10 Jac. in Lampet's Caſe. Cro. J. 46 f. Hill. 15 Jac. cites the Caſes of Manning and 
of Lampet, and Pl. C. 520. 540. D. 74. 297. and that all the Judges of C. B. and all the g.. 
rons, præter Tanfield, agreed, and that the firſt Grant, or Deviſe of a Term made to one fy 
Life, Remainder to another has been much controverted, whether good or not, and whether al 
might not be deſtroyed by the Alienation of the firſt Party, and if it were now firſt diſputed it 
would be hard to maintain; but that being often adjudged they would not now diſpute it. 


Roll Rep. 6. Pill. 16 Jac, in Scaccario, in Sr Rich. Lewknor's Caſe, agrer 


eng per Curiam, 


Jac. B. R. Bennet v. Lewknor, S. C. adjornatur. 


* Roll. Rep. 5. Bur if a Man poſſeſſed of a Term deviſes it to one and the 
55 - x Heirs Males of his Body, and for Detaulr of ſuch Aſſiſe, to another, 
Name bf and the Heirs Males of his Body, thts is a void Ocvile to him in Re: 
Benner v. mainder, becauſe, by the Rules of Law, a Remainder cannot de 
Leko, penn upon the Limitation of a Fee, ſcilicet, upon the Death of 
epa. another without Heirs Male of his Body. Hill. 15 Jac, in Scat. 


50 ciics LCarto, between Johnſon and Sir Rich. Lewknor, adudged Upon a 
Lewtnor's Special Verdict by Tanfield and Bromly againſt Oenham, for if 


as argued 


ee ern and there ſhould be no Yeans to deftroy it ; Vide the fame Caſe, 
in the Ex. WY Reports, Paſch. 14 Jac. Contra Y. 10. Jac, B. B. between 
chequer, Rhetoricł and Chappel àddhudged. 

and reſolved 

that the Remainder was merely void. — In Roll Rep. no mention is made of the Word (Body) 
till in a Fourth Limitation to a fourth Son. But in Palm. the Word (Body) is mentioued in 
the firſt Limitation to the firſt Son.-———2 Bulſt. 28. S. C. the Teſtator deviſed, that his Wife 
ſhould have the Occupation, Manurance, and Profits of the Houſe and Land to him leaſed, it ſhe 
ſhould live ſo long unmarried and dwell in the ſaid Houſe, and if ſhe married or died within the 
Term, that then R. his Eldeſt Son ſhould have the Occupation for ſo long as he ſhould live and 
have Iflue of his Body, and during the fame Time repairing the ſame; And it he died with- 
out Iſſue &c, the Remainder over &c. adjudged a good Remainder. 


Roll. Rep. 8. Tf a Man deviſes a Term to his Wife, if the lives fo long un- 
247. pl. 17. married, and if ſhe marries, then a Rent to her out of the Land, and 


„ makes the Wife Executrix, und dies, and the Wife agrees to the 


Ibid. 368. Legactes, and after takes Hugband, the Rent ſhall riſe to her well 


pl. 23. 5. C. enough, though ſhe once had the whole Term in her as Executrix, 
3 Bullt. far this future Rent ſhall not be extinct thereby. Mich. 13 Jac. 


S. C. argued Tale adjudged, 84 


very much 


Bridgm. 52. Gouge v. Hayward 8. C. 
Godolp. 244. cites 8. C. 


& S. P. admitted by all the Juſtices, 


WR and that it he dies with6ur Iflue, living A. his Eldeſt Son, that rhe 

Bridgm. 1. Land ſhall go to A. in Fee; this is a good future Poſſibility to A. in 

13 C nature of a Remainder, though it be dependant upon an Eſtate in 

the whole Fee in B. for a fature Poſſibility by Deviſe may well depend upon 

Court agreed ſuch Eſtate in Fee upon a Collateral Contingent. Mich. 18 Jac. B. R. 

that B. had Hetween Browne and Pells, udjudged per Curiam, upon Argument 

not an Eat upon a Special Verdict. 

wy d Fee, | 

1 05 by his dying without Iſſue, living A. his Eſtate was quite determined; and all, except Doderidge, 
| SPOT Vee, agreed, 
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reed, that a Recover ſuffered by B. could not hurt the future Deviſe ; But Doderidge was much 
Sink this Opinion, y Reaſon of the great Miſchief that might enſue b making Perpetuitics 
in Deviſes, and cited Arther's Caſe and Capel's Cafe, but notwithſtanding Judgment was affirmed as 
aforeſaid —— Cro. J. 590. pl. 13. Pells v. Brown, 8. C. ſays that the Limitation by the Deviſe 
was to B. and his Heirs in Perpetuum, and therefore it was reſolved by all the Juſtices, that it 
was not an Eſtate Tail in B. but a Fee, and likewiſe it was ſaid in the Will, paying to C. a third 
Brother 201 at the Age of Twenty-one Years ; both which Clauſes ſhew, that he intended a Fee 
to B. and they all agreed, that the Limitation of the Fee to A. is a good Limitation, by Way of 
the Contingency of B's. dying without Iſſue living A. though not by Way of immediate Re- 
mainder, which all agreed it could not be, but by Way of Executory Deviſe. 2 Roll. Rep. 
196. S. C. argued, and Ibid. 216 S. C. adjudged. - Palm. 131. to 141. S. C. argued and ad- 
judged. S. C. cited Arg. Win. 54, 55 as adjudged, —— 58. C cited Arg. 4 Mod 283. 
S. C. cited Ibid. 317. S. C. cited Cro. C. 185. in pl. 4 8. C. cited Hardr. 150. —— 
8. C. cited Sty. 275. by Latch Arg, ſaid, that it had been adjudged contrary to the Judgment in 
Pell and Brown's Caſe, it Lands are deviſed to one and his Heirs, and if he dies without Iſſue, 
that the Land ſhall be to another and his Heirs, this is no Eſtate Tail; for it cannot ſtand with 
the Rules of Law to deviſe ſuch an Eſtate, becauſe it is only a Poſlibility, and if it ſhould be 
more, it muſt be a Fee upon a Fee, and ſo a Perpetuity, and it cannot be known within what 
Bounds it ſhall end, either in Caſe of Years, or Life, or other Contingencies, and ſays this was 
adjudged Mich. 37. 85 38. [but mentions no Reign, though it ſeems to mean Eliz. ] C. B. Rot. 
1140.— A Deviſe to A. and his Heirs, and if A. dies, living his Mother, then the Land to remain 
70 H. and his Heirs; Roll. Ch. J. ſaid, that the Limitation of an Inheritance after an abſolute Fee 
Simple is void; For this would make a Perpetuity, which the Law would not permit, but it it 
be upon a Contingent Fee Simple it is otherwiſe. Sty. 158. Paſch. 1651. Gay v. Gay. 


10. Tf one before the 27 H. 8. of Uſes had Feoffees to his Uſe, Br. Deviſe 
and after that Statute, and the Statute of 32 H. 8. of Wills, he had up! 48. 
deviſed, that his Feoffees ſhould make an Eſtate to W. N. and the 8 8 P by 
Heirs of his Body, and dies, this had been a good Will by reaſon gdw in, 
of the Intention. 38 Y. 8. S. 316. Shelley and 

ountague 


determined for Law. 8. C. cited by Hobart Ch. J. but ſays, Quære if the Land were ne- 
ver in Feoffment. Hob. 32. — Br. N. C. 71. b. pl. 316. cites S. C. 


11. Ik after the Statute of 32 P. 8. a Man ſeiſed of Lands en- s. C. cited 
ſeoffs A. and B. thereof, ro the Uſe and Intent to perform his Will, per Cur. Le. 
ald after by his Will, reciting the ſaid Feoffment, and the Feoffees to 318. 2 
Hand feiſed to the faid Uſe, Declares his Will to be, chat the ſaid 21 E. 
Feotiees, and their Heirs, ſhall ſtand and be ſeiſed thereof to the Uſe C B. in 
ot J. S. and the Heirs ot his Body tC. this is a good Ocviie of the Greeves's 
Land by the Intention of the Dcvitor, though by no jÞoffibility the 1 
Frolfees could ſtand ſeiſed to the ſaid nle. O. 15. El. 323. 29. pl 551.80 
Lang heu's Caſe per Curiam. | In totidem 

Verbis cites 
D. 323 Linghen's Caſe. S. C. cited by Doderidge. Poph. 188. Mich. 2 Car. B R. and 


vet obſerves that J. 8 was a Baſtard, —-S. C cited by Anderſon, Pl. C. 523 b. Hill. 20 Eliz. in 
Cate of Welkden v. Elkington. 


12. J Pan ſeiſed of Lands makes his Will, and in this deviſes, Popp. 188. 
that J. N. and J. D. and their Heirs, ſhould ſtand ſeiſed thereof to the Buffield v. 
Cle of J. S. c. though the ſaid Perſons have nothing in the Land, yet att E 
this is a good Devile to J. S. for either this will amount to a Opinion of 


Devile to the Feoffees to the Uſe of J. S. or as an immediate the whote 
Devile to J. S. for his Intention is apparent that J. S. ſhould 3 1 
have if. Mich. 2 Car. Regis, B. R. between Burfield and Knarſ- 20 Sane) | 
dg, tür an Inn in Windſor, calfd the Garter, adjudged per w, ther 9 
Curtam, upon Evidence to a Jury at Bar. 1 

oa | eviſe | 
by Reaſon ot the Intention; and cited Br. Deviſe, pl. 48. & 15 Eliz. D. 323. for the Proof of it. 
——- Gibb. 18. Pach. 1 Geo. 2. B. R. the 8 C. cited by Raymond Ch. J. in delivering the Opinion 
of the Court, and ſaid, that though J. N. and J. D. had nothing in the Land, yet the Deviſe is 
Rood to J. 8 for either it ſhall amount to a Deviſe to the Feoffees to his Uſe, or to an imme- 
date Deviſe to him; For the Intention of 'Teſtator is plain that J S. ſhall have it. For- 
teſcue's Rep. 51. S. C. cited by Raymond Ch J. in S C. in totidem Verbis.- Le. 313. pl. 436. 
Mich. 32 Eltz. C. B Greeves's Cage A. was ſeiſed of Lands, and 6 Eliz infeoffed J. N. and 

D. in Fee to the Uſe of his laſt Will, by which he willed that his Feoffees ſhould 2220 | 
| | ſeiſe 


Js at — A 


5 


- and refoived 


Ibid. 368. Legactes, and after takes Husband, the Rent (hall riſe to her well 


_—_ —_—_— a #4. — 4 ͤVOVT“T õũͤ f T ou tes. we ww 
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* 


Cro. 1.198 5. Tf a Man poſſeſſed of a Leaſe tor Years of Land deviſes it © 
pl. 26.5. C. one for Lite, the Remainder to another, though the firſt Devilee hath 


the Court 


divided, & the whole Eſtate of the Term in him, and fo no Remainder can 
adjornatur. depend Her it at the Common Law, vet It is a good Orevile to the 


—S.P. ſecond Deviſee by way of Executory Deviſe. Mich. 5 Jac. B. be 
adjudged tween Mallet and Sir Henry Sackford. 


accordingly. 

8 Rep. 95. 

a. b. Trin. 7 Jac. Matthew Manning's Caſe. | ged. 
Mich. 10 Jac. in Lampet's Caſe. — Cro. J. 461. Hill. 15 Jac. cites the Cafes of Manning and 
of Lampet, and Pl. C. 520. 540. D. 94. 217. and that all the Judges of C. B. and all the B.. 
rons, præter Tanfield, agreed, and that the firſt Grant, or Deviſe of a Term made to one for 
Life, Remainder to another has been much controverted, whether good or not, and whether al 
might not be deſtroyed by the Alienation of the firſt Party, and if it were now firſt diſputed it 
would be hard to maintain; but that being often adjudged they would not now diſpute it. 


S. C cited and S. P. adjudged. 10 Rep. 46, h 


Roll Rep. 6. Dill. 16 Jac, in Scaccario, in Sr Rich. Lewknor's Caſe, agterd 


Pac per Curiam., 


Jac. B. R. Bennet v. Lewknor, S. C. adjornatur, 


* Roll. Rep. 5. Bur if a Man poſſeſſed of a Term deviſes it to one and the 
2 * 5 Heirs Males of his Body, and tor Detaulr of fuch Alliſe, to another, 
Nate nt and the Heirs Males of his Body, thts is a void Ocvile to him in Re: 
Benner v. mailnder, becauſe, by the Rules of Law, a Remainder cannot de 
Lewknor. pend upon the Limitation of a Fee, ſcilicet, upon the Oeath of 
Pan. another without Heirs Male of his Body. Pill. 15 Jac, in Scat 
5. cities Carto, between John and Sir Rich. Lewknor, ADJUD&eD Upon a 
Lewtnor's Special Verdict by Tanfield and Bromily againſt Oenham, for if 
Caſe. S. C this ſhould be ſuffered, a Man might matze Perpetuities of a Term, 
a5 een, and chere ſhould be no Means to deſtroy it; Vide the lame Caſe, 
in the Ex. my Reports, Paſch. 14 Jac. Contra Y. 10. Jac, B. B. between 
chequer, Rhetoric and Chappel ADJUDgeD, | 


that the Remainder was merely void. In Roll Rep. no mention is made of the Word (Body) 
till in a Fourth Limitation to a fourth Son.. But in Palm. the Word (Body) is mentioued in 
the firſt Limitation to the firſt Son.-———2 Bulſt. 28. S. C. the Teſtator deviſed, that his Wife 
ſhould have the Occupation, Manurance, and Profits of the Houſe and Land to him leaſed, it ſhe 
ſhould live fo long unmarried and dwell in the ſaid Houſe, and if ſhe married or died within the 
Term, that then R. his Eldeſt Son ſhould have the Occupation for ſo long as he ſhould live and 
have Iſſue of his Body, and during the ſame Time repairing the ſame; And it he died with- 
out Iſſue &c, the Remainder over &c. adjudged a good Remainder. | 


Roll. Rep. 8. Ik a Man Deviſes a Term to his Wife, if the lives ſo long un- 
a: pl. 17. married, and if the marries, then a Rent to her out of the Land, and 
„ adjor- makes the Wife Executrix, and dies, and the Wife agrees to the 


natur. 


pl. 23. 5. C. enough, though ſhe once had the whole Term in her as Executrix, 
8 for this future Rent ſhall not be extinct thereby. Mich. 13 Jac. 
121. 7008? B. R. between Gofe and Haywood. And Paſch. 14 Jac. Same 


v. Howard, . 

S. C. argued Caſe adjudged, 
very much 

upon other Points principally, and no Judgment given. Bridgm, 52. Gouge v. Hayward S. C. 
& S. P. admitted by all the Juſtices, Godolp. 244. cites S. C. 


CR? 9. Tf a Man deviſes Lands to B. his Younger Son, and his Heirs, 
LR and that it he dies wirh6ur Iflue, living A. his Eldeſt Son, that the 


Bridgm. 1. Land ſhall go to A. in Fee; this is a good future Poſſibility to A. in 


Petts v. ; ; | 
nature of a Remainder, though it be dependant upon an Eftate in 
Browns. C. Fre in B. for a future Poſfibility by Deviſe may well depend upon 


the whole 


Court agreed ſuch Eſtate in Fee upon a Collateral Contingent. Mich. 18 Jat. B. Re 
that B. had Hetween Browne and Pells, adjudged per Curiam, upon Argument 


an Eſt . i 
nor an Etare Upon a Spectal Verdict. 


limited Fee, ö : 
ta that by his dyingwithout Iſſue, living A. his Eſtate was quite determined]; and all, except Doderioge, 
| | agree ; 


— 
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agreed, that a Recovery ſuffered by B. could not hurt the future Deviſe ; But Doderidge was much 
againſt rhis Opinion, y Reaſon of the great Miſehief that might enſue by making Perpetuitics 
in Deviſes, and cited Arther's Caſe and Capel's Caſe, but notwithſtanding Judgment was aſfirmed as 
aforeſaid Cro. J. 590. pl. 13. Pells v. Brown. S. C. ſays that the Limitation by the Deviſe 
was to B. and his Heirs in Perpetuum, and therefore it was reſolved by all the Juſtices, that ir 
was not an Eſtate Tail in B. but a Fee, and likewiſe it was ſaid in the Will, paying to C. a third 
Brother 201 at the Age of Twenty-one Tears; both which Clauſes ſhew, that he intended a Fee 
to B. and they all agreed, that the Limitation of the Fee to A. is a good Limitation, by Way of 
the Contingency of B's. dying without Iſſue living A. though not by Way of immediate Re- 
mainder, which all agreed it could not be, but by Way of Executory Deviſe. 2 Roll. Rep. 
196. S. C. argued, and Ibid. 216 S. C. adjudged. ——— Palm. 13 f. to 141. S. C. argued and ad- 
judged. S. C. cited Arg. Win. 54, 55 as adjudged. ——S. C cited Arg. 4 Mod 283. 
8. &. cited Ibid. 317 S. C. cited Cro. C. 185. in pl. 4 S. C. cited Hardr. 150. — 
8. C. cited Sty. 275. by Latch Arg. ſaid, that it had been adjudged contrary to the Judgment in 
Pell and Brown's Caſe, it Lands are deviſed to one and his Heirs, and if he dies without Iſſue, 
that the Land ſhall be to another and his Heirs, this is no Eſtate Tail; for it cannot ſtand with 
the Rules of Law to deviſe ſuch an Eſtate, becauſe it is only a Poſſibility, and if ir ſhould be 
more, it muſt be a Fee upon a Fee, and ſo a Perpetuity, and it cannot be known within what 
Bounds it ſhall end, either in Caſe of Years, or Life, or other Contingencies, and ſays this was 
adjudged Mich. 37. & 38. [but mentions no Reign, though it ſeems to mean Eliz.] C. B. Rot. 
1140.— A Deviſe to A. and his Fleirs, and if A. dies, living his Mother, then the Land to remain 
70 H. and his Heirs; Roll. Ch. J. ſaid, that the Limitation of an Inheritance after an abſolute Fee 
Simple is void; For this would make a Perpetuity, which the Law would not permit, but it it 
be upon a Contingent Fee Simple it 1s otherwiſe. Sty, 158. Paſch. 1651. Gay v. Gay. 


10. If one before the 27 H. 8. of Nſes had Feoffees to his Uſe, Br. Deviſe 
and after that Statute, and the Statute of 32 H. 8. of Wills, he had up. * 
deviſed, that his Feoffees ſhould make an Eſtate to W N. and the 2 P. by 
Heirs of his Body, and dies, this had been a good Will by reaſon 3aidwin, 
of the Intention. 38 Y. 8. S. 316. Shelley and 


Mountague 


determined for Law. S. C. cited by Hobart Ch. J. but ſays, Quære if the Land were ne- 
ver in Feoftment. Hob. 32. — Br. N. C. 71. b. pl. 316. cites S. C. 


11. Ik after the Statute of 32 H. 8. a Man ſciſed of Lands en- s C. cited 
{eos A. and B. thereof, ro the Uſe and Intent to perform his Will, per Cur. Le. 
ans after by his Will, reciting the ſaid Feoffment, and the Feoffees to 108. 3 
land feiſed to the faid Uſe, declares his Will to be, chat the ſaid 21 Ei. 
Feotices, and their Heirs, ſhall ſtand and be ſeiſed thereof to the Uſe C B. in 


ot J. S. and the Heirs ot his Body tc. this 15 a god Ocviie of the Greeves's 


Land by the Intention of the Ocvitar, though by na Jooftbility the Cas 


Aa - : | — 3 Le. 262. 
#coftees could ſtand ſeiſed to the ſaid ule. O. 15. El. 323. 29. fl 35. 8c 
Ling hen's Caſe per Curiam. | in totidem 


| Verbis cites 

D. 323 Linghen's Caſe. S. C. cited by Doderidge. Poph. 188. Mich. 2 Car. B R. and 
vet obſerves that ]. S. was a Baſtard, —-S. C cited by Anderſon, Pl. C. 523. b. Hill. 20 Eliz. in 
Cate of Welkden v. Elkington. 


12. J Man ſeiſed of Lands makes his will, and in this deviſes, Poph. 188. 
that J. N. and J. D. and their Heirs, ſhould ſtand ſeiſed thereof to the Buffield v. 
Cle of J. S. c. though the ſaid Perſons have nothing in the Land, yet oy _ 
this is a good Devile to J. S. for either this will amount to a $ginicn of 
Oevile to the Feoffees to the uſe of J. S. or as an immediate che whole 
Oevile to J. S. for his Intention is apparent that J. S. ſhould Courr 
have it, Pich. 2 Car. Regis, B. N. between Brel and Knarj- (auilo con- 
gh, tor an Inn in Windſor, call'd the Garter, adjudged per as, chat 
Curtam, upon Evidence to a Jury at Bar. ths 3 

| eviic 
by Reaſon ot the Intention; and cited Br. Deviſe, pl. 48. & 15 Eliz. D. 323. for the Proof of ir, 
—— Sib 18. Pach. 1 Geo. 2. B. R. the 8 C. cited by Raymond Ch. J. in delivering the Opinion 


ot the Court, and ſaid, that though J. N. and J. D. had nothing in the Land, yet the Deviſe is 


good to J. 8 for either it ſhall amount to a Deviſe to the Feoffees to his Uſe, or to an imme- 
diate Deviſe to him; For the Intention of Teſtator is plain that J S. ſhall have it. For- 
teſcue's Rep. 51. S. C. cited by Raymond Ch J. in S C. in totidem Verbis.- Le. 313. pl. 436. 
Mich. 32 Eliz. C. B Greeves's Cage. A. was ſeiſed of Lands, and 6 Eliz infeoffed J. N. and 
J. D. in Fee to the Uſe of his laſt Will, by which he willed that his Feoffees ſhould ſtand 


ſelſed 


8 | Deviſe. 


6: 


Ciſed of the ſaid Lands, until Greeves had levied of the Profits thereof 100 l. It was objected that 
here is no Deviſe; For A. at the Time of the Deviſe had not any Feoffees; but the Exception 
was diſallowed by the Court. 3 Le. 263. pl. 351. S. C. in totidem Verbis.— Mo. 280. pl. 434; 
Mich. 31 & 32 Eliz. C. B. in Cate of Batty v. Trevillian. 


13. A Termor deviſed his Term to his Eldeſt Daughter and her Iſſues, 
the Remainder (if ſhe died without Iſſue within the Term) to the Youngeſt 
Daughter &c. The Eldeſ# died without Iſſue, and her Husband ſold 
the Term. Baldwin and Shelly held, that the Youngeſt Daughter is 
without Remedy ; becauſe it 1s a void Remainder, being only of a 
Term, as it is of a Chattle Perſonal ; Englefield contrary, becauſe of 
the Intent of the Teſtator. Baldwin ſaid, he agreed that if one de- 
wiſes his Term to F. F. upon Condition that if F. S. dies within the Term, 
that V. R. ſhall have it, here he does not give all his Term and Intereſt 
to J. S. but ſo much only as ſhall incur during his Lite, and W. R. 
ſhall have the Reſidue ; But in the Principal Caſe he deviſes the entire 
Term to the Eldeft Daughter ; And ſaid that he moved this Caſe when 
he was Serjeant, and that the Court was of his Opinion now &c. D. », 
a. b. pl. 8. 9. Trin. 28 H. 8. Anon. 

14. Leſſee for Years deviſed that his Wife ſpould have the Occupation 
of his Lands for ſo many Years as fhe ſhould live, and aſter her Deceaſe 
the Reſidue to his Son and his Aſſigns, and made her ſole Executrix, and 
died, the Widow entred and agreed to the Legacy, and atrerwards ſold 
the Term, and died before the Leaſe was expired. Adjudged this was 
not a Deviſe of the whole Term ro the Wite, but upon a Contingency 
it ſhe ſhould live fo long, and her Intereſt is determined on her Death, 
ſo that this Sale was void againſt the Son, becauſe the Remainder was 
to ariſe to him upon a Contingency of her dying betore the Term ex- 
pired ; therefore the Devi/e of the Reſidue to him ſhall be expounded tv 
precede the Deviſe to the Wiſe, that both may fland; tor there was no ex- 
preſs Eſtate for Lite deviſed to her, it it had ſhe would have been in- 
titled to the whole Term, becauſe in Judgment of Law an Eſtate for 
Lite is more valuable than for Years. Pl. Com. 519. Hill. 20 Eliz. C. B. 
Welkden v. Elkington. | | 


—— — 1 


As to Crof: : 

Remainders, (L) Againſt Law Remainders of Terms of Years.] 

See tit. Re- 

cs th (X) | 

1 „ in 3 1 d. poſſeſſed of a Term for Fears, deviſes it to B. and the Heirs 
pl. 1. cites Male ot his Body begotten, the Remainder to C. and the Heirs Male 
S. C—— of his Body begotten, this is a void Remainder to C. becaule it is to 
$.C cixed commence upon a Limitation of the Death ol B. without Heirs 


"Cans Pale of his Body, whieh is moſt remote, and by the Oevile be 
zo. by La. fore to B. and the Heirs Male of his Body begotten. B. had the 
Chancellor Whole Term, which ſhall come to his Executors, and not to his Iſſue, 
Notting ham. aid he hath the whole Power of diſpoſing thereof to whom he 
21 during the Term; and it he does not diſpoſe thereof, pet 

is Executors ſhall have it if he dies without Iſſue, and it ſhall not 

revert to the Executor of A. Paſch. 11 Car. B. N. betmeen Lever- 

thorp and Aſhby, per Curtam, reſolved upon a Trial at Bar; and 

they would not luffer it to be argued for the Clearneſs thereof, nor 


C0. C. 220 2. If A. polſeſſed of a Term for 163 Bears, deviſes che Uſe and 
S C. the Occupation thereof to B. his Brother for Life, and atter to the Wiſe of 


Court in- B. tor Lite, and after to the Eldeſt Son of B. for Lite, and after ſuch 
clined that | Son 


LV ds ͤ ä DEAE En Lo Ft ER 


1 
. / Rant Roi . ” Yds a»: ek 


%- . (ION 8 3 
. IO TEES > San Sl” 


TH < p 
Felt: Eh Red enre 7 "I " 
+7 S ** S 3 Is 3 


—— —— —— — 


— — . Ä — 


Deviſe. 93 


1 


=>... Jin without Her Male, to any other Son which B. hel! hue, 
| I ne alter avother in Form aforeſaid, and it B. die without Herr Viaie in this Man- 
' : bis Bode, 4 having vet 136 Bears to come of the laid Ter n, and er 0 make 
S115 a Barpoſe and Ocftre to hav? the lame kept in my Name, « Perpetuity 
=. 1 and Meaning 1, chat the Ule, Profit and Occupation vi the Carnot be 
ewiges mall remain and be unto S. for his Lite, and atcer him, unto Rong 4 * 
e | 1dett Son that S. ſhall have for his Lite, and after, ſuch Son dying offibiliry 
Ki: Heir Male, to ans other Son which the ſaid S. thill have, one FRAL 
er another, in Form aforeſatd; and if S. die withour Heir * Male Fol 612. 
bis Body, to Richard gc. with divers Remainders over; and af: . Vp 
Ter \. makes the ſaid [B.] and S. his Executors, ant dies, and they illty and 
aminitter, and agree to the Legacy, dd alter the Wite of B. dies, to [unit 
nd B. dies without Iſſue Male, and S. ſarvives, and hath Iſſue E. his the Remain- 
Matt Son and J. his Youngeſt Son, and after makes his Will, and — * 
= it deviſcs all his Goods and Chattels to the ſaid E. and makes the 3 Ai 88 
Ed E. his Executor, and dies, and after E. enters, and makes F. his withour 
ecutor, and dies without Heir Male. of his Body, and after F. en- Iſſue lands 
„and makes G. his Executor, and dies; in this Caſe G, hath 2% . 
Food Title to the Land, and not the laid J. who was the fecond the Court 
ther Title thereto beüdes the Kill) B. ought to die without Jſſue vite- 
ale, which is a Limitation by Jndentmenc of a Herpetuity, and 
Wic Eldeſt Son of S. (who was the turviytng Executor) ictitcet 
WE. (under whom . claims) ought alla to tte without Heir Male, 
ich 1s another Linntatton or a J/Irpertiiey by Jntendinent before 
. could have any Thing by the #21, and to a double perpetual 
WP. i:nitation ought to determine before the Kemamdper {qmited to the 
Wc ond Son of S. who was the tad J. cauid take Effect; and tho! 
as it was objected) here the Eſtate is not limited ta B. and the 
cis Pales of his Body, nor to the Eideſt Son of S. and his 
ocirs Pales, pet this is all one, though it be admitted that the 
recutor ot B. nor of ſuch Eldeſt Son of S. chould have it fo 
eng as the ſaid B. and the Eldeſt Son chauld have Jüue Male, for 
wc iccond Son of S. could not have if till B. and the Eldeſt Son 
WW! S. died without {ſſue Male, and in the mean Time the Erecu:- 
or of the Ocviſor ſhould have it, and this would be all one Pil 
lick to make ſuch Executory Ocviles, which would be worſe than 
u perpetuity, and no Means to Dock it. Sich. ) Car. B. B. 
vn Szuders and Corniſo, Upon a PLefetal Verdict, per Cu⸗ 
am reſolved; and they gave a peremptarpy Kule for Judgment 
ar the Oekendant, ſcilicet, Corniſh the Executor againſt the 
laintiff, who was the ſecond Son of S. but after the i91atnttfk 
rocured a Day further till next Term, and in the mean Time the 
arties agreed; J being of the Oelendant's Counlel. And vide 
u Argument in my Book, 
At . poſſeſſed of a Term for Bears, deviſes it to B. his“ 8. C. cited 
= it, tor 18 Years, and after to C his Eldeſt Son tor Liſe, and br Ld. 
Fer to the Eldeſt Iſiue Male ot C. for Lite, though C. had nor eee 
= le Male at the Time of the Deviſe and Death of the De. Sol. Cafes x 
er, yer if he had Iſſue Male before his Death, this Iſſue Male in Chancery, 
l have it as an Executory Deviſe; for that although there be a 2. 35 Sec; 
We ontingent upon a Contingent, and the Jffue not in Elle at the 5 &*... 
(me ot the Oeviſe, yet malmuch as it is limited to Him but for fol Caſe 
le, it is good, and all one with Banning's Cale, $ ap, 14 Ca- 
ar, upon a Reference out of Chancery. to Juſtice Jones, Croke, 
back, between Corro and Heath, by them relolved without 
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- WE iicttion. 

. poſſeſſed of a Term deviſes it co B. his Wife, for Liſe, + 35g 65 
4 und alter her Death to his Children unpreterred, AND after B. dies, C. 61 pl. 135 
= B b | then 8 C. ad- 
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judged— then being the only Daughter ot A. ſhall have it; for an Execute 


. Fon Deviſe that hath a Dependance upon the firit Deviſe may be made tg, 


per tot. Cur. Lodington, per Curiam adjudged, quod vide cited in Matthew Mas. 
bar, the. "ES Caſe, Co. 8. 96. tor it was uncertain whether, as long ag% 
pom, lived, tye Daughter ſhould have it, inaſmuch as ſhe might have ben 
well enough AVVANCED in the Lite of B. and then he thould have had nothing, 
B's | ; | 
Death to Cho was unpreferred; and Judgment accordingly.— Godb 26. pl. 36. Luddinton v. An 
ner 8 C. adjudged for the Daughter. -3 Le. 89. pl 128. S. C. adjudged Jenk. 264. 8 
66. S. C.—8 Rep. 96. b. 8. C. & S. P. reſolved, and that there is no Difference when the Tenn 
or the Leaſe, or the Houſes, and when the Uſe ani Occupation &c is deviſed, and that in al 
theſe Caſes the Deviſe Executory is good, and that this was adjudged by both Courts. 


"201.459. $5. I a Pan poſſeſſed of a Term for ears deviſes it to D. hi 
Pl. 6. S. C. ad- Wife tor Lite, and atter to Witliam his Eldeſt Son and his Aſſigns 


judged in B and if he dies without Iſſue then living, ro Thomas another Son 
Fol. 613. this * is a void Deviſe to Thamas, inalmuch as he cannot hate 
_Y>_ lt by the Oeviſe, unlels rhe Eldeſt Son dies without Iſſue, which 
nenen us, 15 8 Perpetual Limitation by Intendment of Law; though it uns! 
on Error in OVJECteD that it is limited that atthough he hath Tſe, pet ik that 
Cam Scace Alltie be not lving_at his Oeath, yet Thomas ſhall have it by the 
—Jo 15 Deviſe, for by the Oevile it is given abſoiutely to the Eldeſt Son 
Joh 15 | | 

5% . > - And his Alligns, and after it is deviſed to Thomas, it the Eldef 


attirmed in 


Error in DIES Without Iſſue, ſo that the Aſſignee is to Have it till the Eldef 
Cm. S-:ce, Dies Without Iflue; and if Pen ſhould be admitted to make ſuch 
by «1! the QOeviles, there would not be any End of them, nor any Certainty, 
Juſtices and 15 Jac, between * CG and Bazly, ũdjudged per totam Curiam in 


Birons 


excepr Den- CAMLra Staccaril, in a Yrit of Error upon a Judgment in B. B. 
ham and  WHCre it was [9 alſo adjudged betore per Curiam; and the Juffices 
Tankeld — and Barons fatd they would not admit a Devile to be made to et 
5 2 ceed the Deviſe in Matt heu Manuing s Cale tor the Inconvenience 
lc Remain they have ſeen by it. 


der was held 

void. —Paim. 48. S. C. adjudged in B. R. — Ibid 333 S. C. and Judgment affirmed in the Exchequer 
Chamber againſt the Opinion of Tanfield. Select Caſes iu Chancery 34 in the Duke « 
Norfolk's Caſe. Ld. C. Nottingham cites the Caſe of Child v. Bailey, and makes his Remarks on 
the Reports of it, and Ibid, 35. ſays, that the Record of that Cafe goes farther, for the Record 
ſays, that there was a farther Limitation upon the Death of Thomas without Ifue to go to the 
Daughter, which was a plain AﬀeCtation of a Perpetuity to multiply Contingenci-s. It farther 
appears by the Record, that the Father's WIll was made the 10 of Eliz. Dorothy the Deviſee 
for Life held it to the 24th, and then ſhe granted and aſſigned the Term to W. He under that 
Grant held it till the 31 of Eliz. and then re-granted it to his Mother, and died; the Mother 
held ir till the 1 K. James, and ſhe died; The Aſſignees of the Mother held it till 14 Jac. and 
then, and not till then, did Thomas the Younger Son ſer up a Title to that Eſtate; and be- 
fore that Time it appears by the Record, there had been ſix ſeveral Alienations of the Term to 
Purchaſors for a valuable Conſideration, and the Term renewed for a valuable Fine paid to the 
Lord. And do we wonder now, that after foo long an Acquieſcence as from 10 Eliz. to 14 Jac. 
and after ſuch ſucceſſive Aſhgnments and Tranſactions, that the Judges began to lie hard upol 


Thomas, as to his Intereſt in Law in the Term, efpecially when the Reaſons given in the Reports 


of the Caſe, were legal Inducements to guide their Judgments. 


6. If the Leſſee for Life deviſes his Term by Teſtament, to one for Term 
of Lite, the Remainder over to another, and dies, and the Deviſie en- 
ters and does not claim the Term but dies, there he in Remainder ſhall has! 
it; But if rhe firſt Deviſee had alien'd it in his Lite, there he in Re- 
mag had been without Remedy thereof. Br. Chattles, pl. 23. cites 
33 H. 8, 
8. C cited J. A. Leſſce of a Parſonage, deviſed his intire Leaſe, Term, and Inte- 
Cary's Rep. reſt to B. Proviſo, that if he die, living J. S. then the ſaid Leaſe Or. ſhould 
FR; remain to J. S. during the Reſidue of the Term. B. ſold the Term. Mon- 
tague Ch. J. and Hales J. held that J. S. had no Remedy. D. 74. 2, b. 
pl. 18. Mich. 6 E. 6. Anon. | f 
| 8. 
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8. A Zermior deviſed his Term for Tears to F. §. for his Life, Remain- 
der to W. R. and 1 3 G. his Executor and died. J. S. died. All 
the Juſtices held the Remainder void ; F or the firſt Deviſee enter'd as 
Executor, and never dec lar'd his Intention by any Act to execute the 
Deviſe. But Welſh, Weſton, and Harper, J. agreed that a Remain- 
der of a Term deviſed to one tor Lite is good by Deviſe. D. 227. b. 
pl. 59 Trin. 10 Eliz. Anon. — The Reporter adds a Quære. 

A Termor deviſed his Term to his Son (then an Infant) when he ſhould 
be of full Ages and wilPd, that his Wife in the mean Time fhould have the 
Occupation and Profits thereof, and made her ſole Executrix and died; the 
Widow proved the Wil, and fold the Term, and alterwards the Son came 
of Age. Quzre, What Remedy the Son has for the Term? For the 
Jaſtices dittered in Opinion. D. 328. b. pl. 11. Mich. 15 & 16 Eliz. 
Anon. 

10. A. being poſſeſſed of a Term for 60 Years, deviſed thus, viz IS. P. and 
vill that M. my Wife ſhall have aud ucupy all the Lands contained in the "og 88 
Leaſe, for ſo many Years as ſhe ſball live, and aſter her Death I give and © 519 Hill 
bequeath the Reſidue thereof to B. my Son, and his Affigns, and made M. 20 Eliz 


ſole Executrix, and died DM. proved the Will and entered, claiming only for C B. Welk- 


her Life, the Remainder to B. this Remainder was adjudged good, and _ E. 
this Diitinction was made by Manwood and Dyer, that in this Caſe & © ng 
there was a Separation of the Jus Poſſeſſionis from the jus Proprietatis, zos. pl. 296. 
for that the intire and mere Right of the Term is not deviſed to M. adjudged 
for any Time, and yet the has an Intereſt by Poſſibility in the intire *ccordivgly. 
Term if the ſurvives the 60 Years. But after the made her Entry into 
the Land by Virtue of the Will, and had expretsly declared her Agree- 
ment to take it as a Legacy, with Remainder to B. according to the 
Will, waving her Intereſt as Execucrix, ſhe had no Power atterwards 
to diſpoſe of the Term; So likewiſe, if A. had bequearhed the whole 
Term to his Son firſt, ſo that M. ſhould have the Occupation and Uſe 
of the Land during her Lite, this had been good, and the could not 
alien che whole Term; and the Words ot che Will plainly prove the 
Tettator's Intent to reſtrain her from al:ening the intite Term. D. 358. 
b. pl. 50, 51, 52. Trin. 19 Eliz, Anon. 
11. A Termor deviſed his Term 0 h:s Son, and further ſaid, that his 
Will was that his Wif#Fhonuld have the Occupation and Profits of the Leaſe 
turing the Minority of his Son, to the Intent that with the Profits ſhe 
mizht educate his Children and ſee his laſt Will performed, and made her 
his Executrix and died; atterwards ſhe proved the Will, and ſold the 
Term to a Creditor of her Husband's beivre all rhe Deb:s were paid, 
having other Goos in her Hands ſufficient co pay the Debts and Fu- 
She educared the Children alter the Baion's Death, until her 
on Death. The Son came to full Age and encer'd into the Premiſſes, 
and his Entry was adjudged lawful. PI. C. 539. b. Hill. 21 Eliz. Par- 
amour v. Yardley. 1 | 
12. A, being poſſeſſed of a Term for Years, deviſed it to M. his Wife Godb. 26. 


ſer Life, Remainder to her Children unpreferred, and made her Executrix, Pl 36. Paſch! 


A. dies. M. aſſents to the Legacies. She takes Husband, who ſells the Term. 1 =_ 


M. dies. The Children unpreterred enter. The Court held, that the dington 
Leaſe and the Intereſt in it was ſo bound, that the Executrix had no- v. Ammer 
thing to do with it any longer than for her owa Lite, and that the adudged. — 


Children unpreferred may enter after her Death, and retain it as a Le- 2. 92. 


1 


gacy to them, into whoſoever Hands it ſhall come &c. but that the com- 5. C. and 


mon Argument of Remainder was not the Point or material. And. 60. Judgment 

pl. 135. Amner v. Luddington. c Fapng 
re 

Error in B. E. — 3 Le 89. pl. 128. 8. C. and ſame Words unleſs where any are miſprinted, 

as where 2 Le. has (Ouſter le Main) which in the 3 Le. is, as it ſhould be, (Owel Main.) — 

J. C. Jenk. 264. pl. 66. | | 
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S. C. cited 
by L1. Coke 
3 inſt. 87. 


Walmſley, that as t 


13. A Man poſſeſſed of a Term for Years in Lands, by his Laſt Will 
deviſed the ſame to one and the Heirs of his Body begotten, made his Exe. 


cutors and died; the Deviſce entreth by the Aſſent of the Exeeutors, has 


Iſſue and aliens the Term and dies; This Alienation bars the Iſſue, tor a 
Term of Years cannot be entail'd, 4 Inſt. 89. cites it as adjudged 
Trin. 28 Eliz in B. R. in Peacock's Caſe. 

14. It Term for Years be deviſed to A. and if A. dies within the 
Term, Remainder to B. By Deſcent of Inheritance to A. Unity of Poſ— 
ſciſion, Grant, or Forfeiture ot A. the Remainder is deſeated. Mo. 
268. pl. 420. Mich. 30 & 31 Eliz. in the Exchequer, Lee v. Lee. 

15. It Land be deviſed for Years to A. and it he dies within the 
Years that B. all have the Re/idue of the Years ; no Ad of A. can pre- 


judice the Remainder to B. Mo. 269. pl. 420. Mich. 30 & 31 Eliz. in 


Scacc. Lee v. Lee. 

16. But per Manwood otherwiſe it is, if one who has a Term deviſes 
his Term with ſuch Remainder, for if he deviſes his Term it is all 
one coinpleat Eſtate, by which Power is given to firſt Deviſee over all 
the Term for certain Time; but it is not ſo where the Land is deviſed. 
Mo 269. Lee v. Lee. | 

17. A. poſſeſſed of a Term deviſed it to A. his Wife, and B. his Son 
for their Lives, and after to C. his Son and the Heirs Males of his Body 
and died. A. and B. entered by Force ot the Deviſe and died. C. fold 
his Intereſt of his Term, and had Iſſue D. and died. Anderſon Ch, 
J. and Walmſley J. ro whom it was reterred, held, that D. had no Right 
to the Leaſe ; tor per Walmſley J. D. cannot claim it as Heir Male, 
tor that is not good to convcy the Intereſt of a Term ro him. Cro. E. 
143. pl. 11. Trin. 31 Eliz. in Canc. Higgins v. Mills | 

18. A. was poſſeſſed of a Leaſe tor Ycars of a Houſe, and divers 
other Leaſes, and had Iſſue B. the Plaintitt, and C. the Delendant, and 
E. a Daughter; and by his Will deviſed, hat E. ſhould have the ſaid 
Houſe for her Life, and if fhe chanced wu» die before C. then | will, that 
C. ſpall have it upon ſuch reaſonable Compyition as ſhall be thought fit 
by my Overſeers, allowing to my other Executors ſuch reaſonable Rates as 
Hall be thought meet by my Overſeers ; and he deviſed all his other Lands 
and Goods to his Executors, and made B. and C. his Executors, and |, 
S. and W. R. his Overſeers, and died. E. enter'd by the Aſſent of the 
Fxecutors and died during the Term. Anderſon, Walmſley, and King(- 
mill held that the whole Term was in E. and the Remainder void ; and 
Anderſon faid, though a Deviſe ought to be expounded according to the 
Intent of Deviſor, yer this Intent ought to be guided by the Law, and 
that if ſuch a Devitee be ouſted and is to bring his Action, he ought to 
ſhew the Certainty of his Eſtate, which is the Intire Eſtate, and then 
if E. has the Intire Eſtate, the Remainder to C. is void. Cro. E. 195. 
pl. 42. Mich. 42 & 43 Eliz. C. B. Woodcock v. Woodcock. | 

19. A Deviſe was as follows, viz. The Reſidue of all my Goods, 
moveable or unmoveable, I give my Son John, whom I make my Execu- 
tor, and to him I give my whole Tears that I have in my Farm of Mere- 
Court, and if he dies I give it to my Daughters. John the Executor and 
Deviſee proves the Will, claiming the Leaſe according to the Will 
and dies inteſtate. The Adminiſtrators ſhall have the Leaſe and not 
the Daughters. 2 And. 185. pl. 105. Anon. | 

20. A. had Iſſue, B. a Son, and two Daughters, D. and E. and hav- 
ing a Leaſe, he deviſed all his Leaſe and Term ot Years ro B. his Son, 
and if B. died, then to D. and E. his Daughters, and if the Daughters 
died, then to his Wife. A. made B. ſole Executor, who enter'd, claim- 
ing by the Will, and after Probate of the Will died inteſtate. B's Wi- 
dow took Adminiſtration and ſold the Term to F. F. Upon a Caſe re- 
terred out of wage! & it was certified by Popham, Anderſon, and 

is Caſe is, 7. S, the Ag nee ought to have the 
| | Term, 
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gm and the ſame was decreed accordingly. Frin. 1 Jac, Mo. 148. 
pl 1028. Handal v. Brown, & a. 1 Ly 3 
21. Leſſee for Vears deviſed the Profits of his Term to his Wife for * 7 the 
Life, the Remainder to A. for Life, if F. S. his Son-in-law within two 8 * 
Years after her Death be not bound in 100 J. to pay 51. per Any. to the ſaid Nota, that 
A. for her Life, and if he do become bound, he deviſed the Term to the ſaid ſpecial En- 


1 the Remainder over. A. died within two Months. J. S. never enter'd by the 
1 0 but died having Iſſue Male, and the Iſſue died during the 8 Roll, 
Continuance of the Term. It was in this Caſe holden, iſt, Thar it was that they 
Agood Remainder. 2dly, That the Remainder limited to J. 8 upon do nor 
this Condition precedent was good, and ſhould take Effect, although he Bid MSI 
never enter'd into a Bond, for he had Time to do it within two Years ; 2 5 = 
and then when A. died within the two Years, the Condition was diſ- Remainder, 
charged by the Act ot God, and ſo the Remainder was good. Mo. 758. but upon 
|. 1049. Trin. 2 Jac. Foſter v. Brown. b the Releaſe 
pl. 1047 hy | of later 
| Time procured from the Executors. 


e for 60 Years deviſed it to his Wife and to his Couſin for their But ſee Roll 
Lives. ory afterwards to ſuch Perſons as ſhould remain in his 25 un "wy" (8) 
Normington at the Time of their Decaſe; the Couſin died, and the Wite that no Re— 
ſurvived and aſſigned the Term. Coke and Walmſley held, that this mainder 
Remainder was not good, becauſe it was only a Polhbiliry. But War- can depend 
burton and Daniel J. contra, and relied upon the Authorities in Welc- 9 5 AV 
den's Caſe, and Paramour's Caſe, and Piet point's Cafe, Et adjourna- b. Way of 
tur. Cro. J. 198. pl. 26. Mich. 5 Jac. B. R. Mallet v. Sackford. 2 

; cvile. 

23. A Man being poſſeſſed for a Term, deviſes the whole Term to A. 2 Brownl. 
or Life, and if he dies within the Term, to B. during the Minority of C. Ek 4 20 
nd char C. when he comes of full Age thall have the Remainder ot the Gele, 
Term, and held a good Deviſe. Brownl. 41. Trin. 6 Jac. Dunnal v. o. C & SF. 


Giles; ſeems to be 
; | | admitted, 
but the very Point there is not exactly the ſame with this. 


24. Leſſee for So Nears of a Mill deviſcd it to B. aſter the Death of M. his 12 Mod. 
ge, and that in the mean Time his Wife ſball have the Uſe and Occupas 2 5. (- 
ion thereof for Life, ſbe paying 11. a Year to B. during her Life, and made | Ch | — 
M. Execiitrix and died, leaving no Aſſets betides the Term. M. admi- cj, 
niſter'd and enter'd, and paid the Rent, and ſaid that B. thall have the and ſays that 
Term after her Death, and afterwards the died. Walmſley held the it 3 
Remainder void, but the other four J. held it a good Deviſe to B. and „ß.“ Py” 4 
chat he took it not by way of Remainder but by way ot Executory adjudged 
Deviſe, and that there was no Difference where one deviſes his Term now it 
tor Lite, the Remainder over, and when he deviſes his Land, or Farm, 3 be 
or Leaſe, or the Uſe, Occupation, or Profits of the Land, tor the Law en 2 
will make ſuch Conſtruction of the Words as may anſwer the Intent and Rer. 
of the Teſtator, and marſhal them ſo that his Will thall take Effect. 493 and 


| : | ing that ſetri 
8 Rep. 94. b. Trin. 9 Jac. Matthew Manning's Cale. | 1 
them now is like a Correction of the Judges that gave them Countenance arſt'; and that fo ſays 
ales 3 Keb 178. 123. that Contingency ought not to exceed one or two Lives; For that 1s 
a Reaſonable Extent. . 5 8 0 

25. Leſſee for 40 Years deviſes the Term to F. S. for Term of his 
Lite if he ſhall live gill it be expired, and if he dies before the Y ears ex- 
pire, then the Remainder to F. tor Term of his Lite ; Per Hutton and 
Harvey the Remainder is not good. Hutt. 14. Hill. 3 Car. C. B. Fauk- 


ner's Cafe, | : "Fw 
Ce | 26. Cefty 


" 9" IG ee il « a. 8 Mah. ” 32 
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3 1 e wi 
26. Ceſty que Truſt of a Term with Power to diſpoſe of it by his Lag 
Will deviſed it to B. his Son and the Heirs of his Body, Remainder 1 
C. and charged it with divers Legacies and Annuities, and made B. hi; 
Executor and died; B. for 16001. fold it ro W. L. and C. bein one 
ot the Annuitants, fold his Annairy likewiſe to W. L. and releaſed to 
to him all his Right in the Term. B. died without Iſſue, and the ſurviv. 
ing Truſtee join'd with C. in a Grant of his Intereſt to F. F. Per tot. 
Cur. the Aſſigument is not void againſt W. L. by the Statute of fray. 
dulent Conveyances, but the Remainder to C. was void, and yet the Sale 
of B. had been good if there had been no Aſſignment, but the Aſſign. 
ment made it ill; and according to the Opinion of the Court the ſu. 
ry gave a Verdict for the Plaintiff. Jo. 213. Mich, 5 Car. B. R. Ba. 
ker v. Sir Wm. Lee. 
27 L. F. by Will having a Term for Years, bequeath'd it 10 his 
i Daughter C. but if it happens my Daughter C. to die before ſhe ſhall have 
a accompliſhed the Years of a lawful Age, then the whole Profits of the Pre- 
miſſes to remain and be wholly zo V. my Son; and if my Son W. dies be. 
fore the like lawful Age, then all the Profits of the ſaid Premiſſeès to remain 
to C my Daughter ſurviving ; and if the ſaid C. my Daughter, and W. my 
Sou die before the like lawful Age as aforeſaid, having no Iſſue of their By. 
dies lawfully hereafter to be begotten, then all the whole Term ot the ſaid 
Leaſe, with the Profits Sc. T give and deviſe to all my Siſters Children, to be 
equally divided and diſtributed amongſt them. The Queſtion ariſing in 
the Caſe being, Whether the ſaid C. who died at 18 Years of Age, was 
ro be 48 of full Age, according to the Words of the Will, and 
the Meaning of the Teſtator? His Lordſhip and the Judges are of Opi- 
nion, that a lawtul Age in general Words (unlets it be in a particular 
Cale, as Guardian in Socage) mult be conſtrued and taken 21 Years; and 
therefore are all of Opinion Thar the ſaĩd remaining Term, accordin 
| to the Conſtruction of the Will, belongs to all the Siſters Children of 
| the ſaid L. F. Chan. Rep. 99, 100. 11 Car. Hartwell v. Ford. 
28. A Deviſe of a Term of 2000 Near to V. for go Nears, if he lived 
fo long, Remainder t0 the Heirs Males of his Body, Remainder to B. his 
Brother for 90 Years, Remainder to the Heirs Males of his Body, Re- 
mainder over &c. Bridgman Ch. J. held, the Words (Heirs of his 
Body) were Words of Limitation, and therefore, when he ceaſes to have 
Heirs of his Body it is reaſonable that the Term limited by the Dzviſe 
ſhall ceaſe, and the Remainder being void, this will go again to the Ex- 
ecutors-of the: firft Deviſee, who in this Caſe was W. and therefore Judg- 
ment was given for the Plaintiff Niſi, that the Remainder were void. 
Sid. 37. pl. J. Paſch. 13 Car. 2. C. B. Grigg v. Hopkins. 
29. The Teſtator being poſſeſſed of a Term of 1000 Years, deviſed 
0 it to M. his Wife for Life, Remainder zo A. in Jail, and made his Wife 
Executrix and died; A. granted the Lands to B. for t SoOJ. M. the Wi- 
dow, Executrix married the Defendant, and then aſſented to the Legaty. 
One Queſtion was, Whether he in Remainder could diſpoſe of this Eſtate 
during the Lite of M. the Tenant tor Lite? Ir ſeems he could not, be- 
cauſe he had only a Poſſibility, and this being by way of Aſſignment, 
cannot paſs by way of Etftoppel ; becaule an Intereſt paſſes by it. Sid. 
188. pl. 16. Paſch. 16 Car. 2. B. R. Cookes v. Bellamy. 
2 Ch. R. 30. Deviſe of a Term in Truſt for his Wife for Life, then to their tuo 
177. >. G Daughters, and their Heirs, and if they die without Heirs of their Body, 
One. then to the right Heirs of the Teſtator. The Daughters died inteſtate 
23 5. 8. P without Iſſue and the Mother adminiſtred. The Term was decreed to 
| per Chanc. the Mother and not to the right Heirs of 'Feſtacor. Fin, R. 398. Mich. 
i Nottingham 30 Car, 2 Salter v. Stradling, Cleaver and Cha worth. 
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1. It // the Remainder-Men of a Term are living at the Time of 
rhe Deviſe, it is good; but ſuch Remainder limited 20 4 Perſon not in be- 
ins is void. Per Twiſden J. ſaid it had been been ſo held. x Mod. 
54 Hill. 21 & 22 Car. 2. B. x.. 2 1850 hs 
32. A Termor for Years deviſed the Term to M. his Wife, Remainder Sid. 455 _ 
to NM. his Son for Life, and if M dies without Iſſue, then to B. &c. It 11 Fa 8. C 
was objected, that it was not to N. and his Iſſue, in which Caſe it was F, a... 
agreed that it ſhould go to N. and his Executors, and the Remainder ele the 
over void. But here the Deviſe is to N. for Lite, and if he dies with- Deviſe to 
out Iſſue, the Remainder to B. and ſo has only an Eſtate for Life with S 1 5 
an Executory Deviſe to B. upon the Contingent of no Iſſue. But ad- devifcd 10 
judged that this Remainder to B. was void, and that a Deviſe zo one and N. and it 
his Iſſue, Remainder over is all one with a Deviſe to one for Life, and if he he dies 


dies without 1/ſue, then to another; For the Remainder of a Term ſhall without 


not depend on a Poſſibility ſo remote. Lev. 290. Paſch, 22 Car, 2. B. _ then 
R. Love v. Windham. | | 133 


| be intitled 
till the Death of N. without Iſſue, and it is the ſame in Effect, as if the Deviſe had been ts 


N. and the _ of his Body, Remainder to B. which had been clearly ill. Vent. 79. S. C. 
argued for the Plintift. —— Mod. 50. pl. 107 S. C. argued and debated, but adjornatur. There 
it is ſtated as a Deviſe to the Wife for Life, after to N. for Life, and it N. ſhould die 
without Iſſue of his Body begotten, then to B. 2 Keb. 637. pl. 64. S. C. and ſtates it as in Mod. 
ſed adjornatur. 2 Chan. Rep. 14. Windham v. Love 21 Car. 2. iu Canc, after the Iſſue tried 
at Law by Direction of the ſaid Court, the Court of Chancery declared that B. the Deſen- 
dant there had no Title. 


33. Deviſe of a Truſt of a Term for Years to one for Life, and after= 
wards to his Iſſue, Remainder over ; decreed that this Remainder is void, 
and that upon the Death of the 'Tcnant tor Lite, the whole Term veſts 
in the Iſſue; and that if ſuch Iſſue die without Iſſue and Inteſtate, the 
Reſidue of the Term veſts in his Adminiſtrator. Fin. Chan. Rep. 279. 
Hill. 29 Car. 2, Warman v. Seaman & al”. ES 

34. Leflee for Years deviſed the Lands to his Wife for her Life, and 
af ter her Death to the Heirs of her Body, and for want thereof to F. S. and 
dies The Exccutor conſents to the Legacy, the IVite dies without Iſſue ; 
the Queſtion was, W hether the Executor ot the Husband or the Wite 
thould have the Reſidue of the Term? Per Lord K. the Teſtator 
meant an Intail to the Wife, which cannot be, becauſe then there 
ſhould be a Perpetuity of a Term; and though there be Difference in 
Words when Land of Freehold is deviſed to one tor Lite, the Re— 
mainder afterwards to his Heirs, mediately or immediately, and where 
a Term is fo deviſed, the Difference is in Words, the Teſtator's Mean- 
8 ſame. 2 Chan. Caſes 236, 237. Mich. 29 Car. 2. Bray v. 

uffield. | 

35. Deviſe of a Term to his Daughters after the Death of his Wife, 
whom he made Executrix ; the aſſented to the Legacies, and aſſigned the 
Ferm to one who had purchaſed the Inheritance, having ſufficient Aſ- 
{ets to pay her Husband's Debts; the Term was decreed to the Daugh- 
* 5 in. Chan, Rep. 378. Trin. 30. Car. 2. in Caſe of Thomlinſon 
* SIMITN, 

36. A Man poſſeſſed of a Term deviſes it to his Sor, and if he dies 
unmarried, and without Iſſue, then all to go to his Daughters and their 
Executors, and if his Son be married, and has no Iſſue then living to enjoy 
it, then aſter the Death of his Son's Wife, he deviſes it to his ſaid Daug h- 
ters; adjudged that the Deviſe to the Daughters is void, being a Limt- 
tation atter the Death of their Brother without Iflue ; for it is not to 
be taken (as objected) that the dy ing without Iſſue is to be underſtood 
without Iſſue living at his Death, and ſo the Contingency to happen 
Within the Compaſs of a Life; and if it ſhould be intended of fuch a 


dying without Iſſue, yet the Court held it would be void according to 


Child 


. -- I" 


Devile. 


Child and Baily's Cafe; for though this has prevailed in Caſe of a De- 
vile of an Inheritance, as in Pell and Brown's Caſe, yet it has never 
revailed in Caſe of a Term; and the Court ſaid, they would not ex. 
tend the Deviſes of Chattels to make Perpetutties farther than had been 
done before. 3 Lev. 22. Trin. 33 Car. 2. C. B. Gibbons v. Summers, 
37. It is clear, that the legal E/tate of a Term for Years, whether it 
be a long or ſhort Term, cannot be limited to any Man in Tail, with 
the Remainder over to another alter his Death without Iſſue, that is 
flat and plain; for that is a direct Perpetuity. Per Ld Nottingham, 
Chan. Caſes 28. 33 & 34 Car. 2. in the Duke of Norfolk's Caſe. 


. Pr a, * — 


38. If a Term be deviſed, or the Truſt of a Term limited to one for 


Life, with Twenty Remainders for Life ſucceſſively, and all the Perſons in 
eſſe, and alive at the Time of rhe Limitation of their Eſtates, theſe 
though they like a Poſhbilicy upon a Poſſibility, are all good, be- 
cauſe they produce no Inconveniency, they wear out in a little 


Time with an eaſy Interpretation. 3 Chan. Caſes, 29. Hill. 33 & 34 


Car. 2. cited by Ld. Chancellor Nottingham as Altord's Caſe. / <.. 


2 Vent 29. Where a Term of 1000 Years was deviſed to D. for Life, Rein 
126 Vowle %% 70 E. his Son and the Heirs Males of his Body, Remainder over; 
88 Adjudged that the Remainder over to the Heirs Males Was void, 
8 becauſe it is contingent, (1. e.) if there ſhould happen, that any 
Part of the Term tor Years ſhould remain after the Determination 
ot the Eſtate for Lite; for the Law ſuppoſes, that every Eſtate for Life 
is of longer Continuance than any Hſtate jor Tears ; and the Remainder 
to E. is only a Poſſibility. 3 Lev. 264. Trin. 1 W. & M. in C. B. 
Dow ſe v. Earle. | | 
40. J. S. deviſed a Leaſehold Eſtate o Martin his Son, his Executors, 
252 10 5 4 Adminiſtrators and Aſſigns for ever; but if he died before 21, without I 
like Cai Je, in that Caſe he deviſes it over to his Brother. The Queſtion was, 
was cited Whether the Remainder over was good ? It was eds that it was 
to be ſo a Perpetuity, for that the Remainder depends on Martin's dying with- 
3 out Itlue ; tor it he die before 21, though he leaves a Child, and that 
chequer Child afterwards dies without Iſſue, Martin may be ſaid to be dead 
between before 21, without Iſſue; Sed non allocatur, per Cur. Decreed the 
Smith v. Remainder over good. 2 Vern, 151. pl. 147. Trin. 1690. Martin v. 
Smith. Long. ö 
1 Salk. 225. 41. A. deviſed a long Term for Years to his Son B. and the Heirs 
pl. 3. S. C. Male of his Body, and if he die without Iſſue living E. his Mother, then 
the Lo 4 it ſhould go over to his Sou C The Contingent happened, the Deviſe 
good, the over to C. is good upon the Reaſon and Authority ot the D. of Nor- 


Contingency folk's Caſe, Cumb. 208. Trin. 5 W. & M. in B. R. Lamb v. Archer. 


16 | 
wht the Compaſs of a Life; 'And the Court denied the Caſe of Child v. Bayly. — 


_ Skinn. 340. pl. 7, S. C. the Courr ſaid, that here was not any of the Inconveniencies of Perpe- 

tuities; For the Eſtate is not unalienable, bur only during one Life and this upon a Contin- 
gency, which might determine within a little Time, if the Party dies; and Judgment Niſi &c 
— Carth. 266. S. C. the Court without any Difficulty held it a good Limitation by Way 
of Executory Deviſe to C. and that it did not tend to a Perpetuity as was ſuggeſted, and de- 
nied the Caſe of Child v. Bayly, but ſaid, that the eſtabliſhed Law in Caſes of this Nature is 
according to the Reſolution in the Duke of Norfolk's; And Judgment accordingly———12 
Mod. 44. S. C. ſays that the Words (Heirs Males of his Body) in the Limitation are void, but 
that the ſubſequent Words are good y and the Jater Words will reſtrain the former and make 
them good, and that this differs from the Caſe of Gibbons V. Somers, for there the Dying 
without Iſſue was Inde finitive. S. C. cited by the Maſter of the Rolls. 2 Wms's Rep. 62g. 


Mich 1732. 


42. A Term of 1000 Years, without Impeachment of Waſte, was deviſed 

to the Defendant L. and if he died without Iſſue, then to the Plaintiff. 

The Plaintiff had got an Injunction to flop Waſte, unleſs Cauſe ; and 

and it was alleged tor Cauſe, that the Plaintiſf upon his own ſhewing 

. had no Title, becauſe the Deviſe to him after the Death of the De- 
tendant 


4 1 


A 


>. 
* 


1 „ - 


e Deviſe. 


. 


endant without Iſſue, was void. It was objected that the Deviſe was 
not to the Defendant and the Heirs ol his Body, as it was 1n the Duke 
of Norfolk's Caſe ; and that the Words, it he died without Iſſue, 
{h:uld be conſtrued, withous 1//ue living at the Time of his Deceaſe, which 
was agreed to be good, in Caſe it had been fo expreſſed. But here it 
was held per Lord Keeper, that this being a Deviſe alter dying with- 
our Ilſue generally is void, and thereupon the Cauſe was allowed, for 
chat it appeared the Plaintiff could have no Title, bur that it went to 
the Defendant, his Executors and Adminiſtrators, 2 Freem. Rep. 210. 
pl. 283. Hill. 1696. Burtord v. Lee. : 5 

43. One F. being polieſſed ot a Term tor Years, deviſes it to his 
IWite for Liſe, and after her Death zo R. F. for per Life ; and atter her 
Death zo T. F. and his Children; and then devifes in this Manner, 434 
if ir thall happen the ſaid 7 F. to die before rhe Expiration of the ſaid 


erin, not having Iſſne of his Body then /zving, then to go over to the 


Plaintiffs for the Reſidue of the Term; the Letendant's Title was by an 
Aifigument of R. F. and T. F. ot all their Eftare, Right, Title and 
juteteſt. R. F. was dead, aud T. F. died without Ittue, and the Plain- 
tif brought this Bill to have an Alhgaimnent of the Term purſuant to 
the Will ; all chat was inſiſted upon tor the Delendant to difference this 
Caſe from the Duke of J2Gttolk's of a Term, and ot Pell and 
Brown's Caſe of a Fee, Was, that this Contingency of his dying 
without Iſtue, was not cf d ro his own Death, bur that the Words 
(hen living) fyould relate co the Words (beiore the Expiration of che 
Term) and fo this went further than any of the Cates had ever yet 
been carried, for he might have Itlue tor ſeveral Generations; and yet 
ii ſuch Iſſue tailed at any Time before the Expiration of the 1erm, 
then it was to go over; and this, in a long Term, tende plataly to a 
Perperutty, and therefore ought not to be allowed; but by the Deviſe 
to T. F. and his Children, and the ſubſequent Words (and if he die 
without Iſſue) the whole Term was veſted in him, and he might diſ- 
bote thereof as he thought fit; and it couli not be reſtrained by the 
\\ ords (then living) which related only o rac Words (before che Expi- 
ration of the Term) and ſo the Remalndter ver to the Plaintiit' void; 
but tor the Plainrifls it was argued td decieed, that the Remainder 
to them was good by Way of J.z-cutory Deviſe, and that the Words 
(then living) muſt relate zo :“ ime of Death; tor vikerwile there 
woulg be no Difference between is and the common Limitations of a 
Term to one, and the Heirs or ue of his Body; and it he dies with- 
out Itſue, the Remainder to 4nuiher, which is void; tor there it mult 
likewiſe be intended, if he die without Iiſue betore the Expiration of 
the Term, he can limit no Reinainder over, becaute nothing remains 
then to be limited; but here it being limited over upon this Contin- 
gency, it he die without Iſſue then living, viz. at the Time of his 
Death, it is good, becauſe the Contingency mutt happen within one 
Lite, or not at all, for upon his Death it will be certainly known 
whether he leaves Iſſue or not; if he does, the Countingency can't take 
Place ; if he does not, then it may; and this being to happen within 
the Compaſs of a Life, is good as an Executery Deviſe, and diflers in 
nothing ſrom the Duke of Morkolk's Caſe, fave only that there it was 
by Proviſo; and alſo upon the Death of another Perſon, without Itlue 
then living ; and here it is upon his own Death, which makes no man- 
net of Ditterence, Abr. Equ. Caſes 193. Trin. 1709. Fletcher's Caſe. 


44. A Term was deviſed to A. during his Infancy, and if be lived till Arg. > the 
21 Years, then to him for Life, and to ſuch of his Children as he ſhould us Pigs 


9 it to, and if he ſcall die without Iſſue, Remainder over; and it was 


it was ſaid, 
eld s 4 a that in 
eld g20d ; ter the dying without Iſſue was conſtru'd ro be reftrain'd the above 


D d to Caſe the 


* 2 ; Me eh et 


— 


102 Deviſe. 
Limitation to the Death of the Party. Arg. Gibb. 317. cites 24 May 1718. as the 
e. 1 Caſe of Targate v. Gaunt. | 
fs Life, which (to favour the Intention) is conſtrued to be the "Uſe. Gibb. 320. ——— Wrmgs 
Rep. 432. reports the Deviſe to have been to A. for his Life and no longer, and after his De- 
ceaſe to ſuch of the Iſſue of the ſaid A. as A. ſhould appoint by Will &c. A. died without Iſle 
living at his Death. Ld, C. Parker held the Deviſe over a For it muſt be intended ſuch 
Iſſue as he ſhould, or might, appoint the Term to, which muſt be intended Iſſue then living 
Paſch. 1918. Target v. Gaunt. | | 
* Wrms's Rep. 43 2. has a Nota, that theſe Words are not in the Regiſter Book, though they 
are in all the Reports, and ſeem to be the principal Foundation of the Decree. — 10 Mod. 303. 
S. C. according ro Wms's Rep. | c 


45. In Caſe of the Deviſe of a Term for Years, where the dying 
without Iſſue is confined to a Life then in being, a Deviſe over is good; 
po on of the Rolls. Ch. Prec. 549. Mich, 1720. Opie v. Go. 
dolphin, | | 

8. C. cited 46. A. being poſſeſſed of a Term, deviſed it to B. and C. and if 

Arg. 8 eit ber of them die, and leave no Iſſue of their reſpectiue Bodies, then to U. 

Un Ap. The Maſter of the Rolls held, that the Deviſe over was void, and that 

peal Ld. there is no Diverſity betwixt a Deviſe to one for Lite, and if he die 

C. Parker without Ifſue Remainder over, and a Deviſe thereof to one for Life 

reveried ith fuch Wyn, if he die leaving no Iſſue. Wms's Rep. 664, 


—_— Mich, 1720. Forth v. Chapman. 


ſaid, that | 

il deviſe a Term to A. and if A. die without leaving Iſue, Remainder over, this in the vulgar 
and natural Senſe muſt be intended of leaving IIſſue at his Death and then the Deviſe over is good 
and that the Word (die) being the laſt Antecedent, the Words {without Iſſue) muſt refer to that, 
And the Teſtator who is _ Confilii will be ſuppoſed to ſpeak in the Vulgar, Common and Na. 
tural, and not in the Legal Senſe of the Words. And that the Reaſon why a Deviſe of a Freebell 
to ene for Life, and if he die without Iſſue, then to another is in Favonr of the Iſſue, that ſuch may 
have it and the Intent take Place; Bur that in Caſe of a Dc:viſe in like Manner of a Term for 
Years, thoſe Words (if he die without Iſſue then to another) cannot be ſuppoſed to have been in- 
ſerted in Favour of ſuch Iſſue, fince they cannot by any Conſtruction have it. Wrms's Rep. 666, 


667. Trin. 1725. S. C. 


47. One poſſeſſed of a Term for Years deviſed it to A. for Life, Re- 
mainder to the Heirs of A. It ſeems this ſhall, on A's Death, go to his 
Executor, and not to his Heir. 3 Wms's Rep. 29. Hill. Vac. 1129, 
Davis v. . e F Life demifed to Truſtees f 1 [ | 

And Ibid. 8. A. Tenant for Life demiſed to Truſtees for g Nears, if ſhe ſo In 
rn the lived, in Truſt for herſelt during her Widowhood, and „ Mas 
Reporter riage, then in Truſt for C. a ſecond Son, and the Heirs of his Body, and if 
oy; on he die without Iſſue, then in Truſt for D. her next younger Son. C 
nes it died Inteſtate without Iſſue. The Queſtion was, Whether the Truſt of 
ſcems rather this Term ſhould go to A. his Mother, as Adminittratrix ro him, ſub- 
to be a good ject to the Statute of Diſtriburions, or ro the next Son in Remainder? 
pee out And for her it was inſiſted, that the Limitation over to D. after a Li- 
ka EEE. mitation to C. and the Heirs of his Body, being only of the 7ruft of 4 
the Reaſon Term, was void. To which it was faid, that the only Reaſon, why 
of the Duke the 'T'rutt of a Term could not be limiced ro one and the Heirs of his 
8 _ 5 Body with Remainder over, was, becauſe this would make a Perpetulty, 
. but here the whole Term being to determine on A's Death, there could 
veral other be no Po ang; „as if the had made a Leaſe to a Truſtee tor 99 Veats, 
ſubſequent if ſhe ſo Iong lived, in Truſt for C. and the Heirs of his Body; But 
as rg if C. die without Heirs of his Body living A. then to D. this had been 
eser ood. But as to this Point the Court gave No Opinion. 2 Wms“ 

thereupon. BS f vo — 8 P 
Rep. 608. Trin. 1732. in Caſe of King v. Cotton. 

The Edi- 49. Deviſe of a Term was 10 F. S. in Truft to raiſe Money for Paym 
tor in a of her Debts and Legacies, and after to permit B. to receive the Rents for 
Note Ibid. 5g Life, and after to his firſt Ec. Sons in Tail Male, Remainder i 


4, Hy Daughters, and in Default of Daughters, or in Caſe of their Death bg 
| 7 


— 
— 


Marriage, then to . R. for the then Refedue of the Term. B. died of Sabber- 
e hevies ever had any Iſſue. It was decreed by the Maſter of ton v. 


'he Rolls, that J. S. convey the Reſidue of rhe Term unſold for Pay- * 


ment of Debts and Legacies to B. 2 Wms's Rep. 618. 63 1. Mich. 1/32. where upon 
| Gat | | | a like Li- 
Y Stanley v. Ly "Ut | mitation 

WS cr of a Perſonal Eſtate, 2 Caſe was made by Ld. Talbot for the Opiaion of the Judges of B. R: 
uno certified the Limitation to be good, the Ld. Hardwick in Mich. 1139. decreed agrecably 
The. Attorney General and Mr. Fazakerly cited the Caſe of Stanley v. Lee or Mead, at the 
Rolls; and ſaid, that upon the Words, if he died without Iſue [but thoſe Words are not in 2 
Wrms's Rep. ut ſup it was inſiſted that the Limitation over ſhould take Place, and that thoſe Words 
ſhould be underſtood to be Iſſue at the Time of his Death, and was ſo allowed by the Court; For that 
the Limitations to the Sons and the Heirs of their Bodies never takin ? Place the ſecond Limi- 
tation wos good, there being no Danger of a Perpetuity. Caſes in Chari, in Ld, Talbor's Time. 23. 
in Caſe of Clare v. Clare. 


n 


50. W. H. being ſeiſed and poſſeſſed of à conſiderable Real and 
Perſonal Eſtate, makes his Will on the 16th of Feb. 1717. in theſe 
Words; Item, I give and bequeath % my Real and Perſonal Eftate unto 
my Son F. H. and to the Heirs of his Body, to his and their Uſe, to be 


A paid unto him in three Years after my Death, and during that Time I make 


Sir F. M. Executor of this my Will, and after the ſaid three Nears expired, 
I do appoint that my ſaid Son F. ſhall be Executor; and if my ſaid Son 
F. H. ſhall die, leaving no Heirs of his Body living, then I give and be- 
queath ſo much of my ſaid Real and Perſonal Eſtate as my ſaid Son 
ſpall be poſſeſſe of at his Death to the Goldſmiths Company of London, in 
Truſt for ſeveral Charitable Uſes mentioned in his Will; But my Will 
is, that the Company ſhall not give my ſaid Son any Diſturbance du- 
ring his Lite. The Teſtator dies, and atter the three Years F. H. takes 
upon him the Execution of the Will, and in ſome Time after ſuffers a 
Common Recovery of the Real Eſtate; atterwards he makes his Will, 
and the Defendant his then Wife Executrix thereof, and then dies 
without Itlyve. The Court was unanimous, that the Limitation over 
was void, as the abſolute Ownerthip had been given to F. H. for it is 
to him and the Heirs of his Body, and the Company are to have no 
more than he thall have left unſpent, and therefore he had a Power to 
diſpoſe of the Whole; which Power was not expreſsly given to him, 
but it reſulted from his Intereſt ; the Words that give an Eſtate Tail 
in the Land muſt transfer the intire Property of rhe Perſonal Eſtate, 
and then nothing remains to be given over. The Bill was diſmitled ; 
Per the Ld, Chancellor, the Maſter of the Rolls, and Ld. Ch. B. Rey- 
nolds. Gibb. 314. 321. pl. 11. Trin. 5 Geo. 2. in Canc. Attorney Ge- 
neral v. Hall. 

5:7. Deviſe of a Term to A. for Life, Remainder to the Children A. 
[pai leave at his Death, and if the Children of A. die witheut I ue, then 
4% B. The Children of A. die without leaving any Itive living at the 
Time ot their Death; this is a good Deviſe over ro B. 3 Wms's Rep. 
255 pl. 64. Paſch. 1134. Atkinſon v. Hutchinſon. 4 

52. Where the Words ot a Deviſe of a Leaſehold would mate an ex- ; Wms's 
preſs Eſtate Tail in the Caſe of a Freebeld, there a Deviſe over of ſuch Rep. 304. 
Leaſehold is void 5 Secus if the Words in the tormer Deviſe would ix the Trin. 1734 
aſe of a Freehold make an Eſtate Tail only by Implication. 3 Wms's Rep, © 1 


259. Paſch. 1734. Atkinſon v. Hutchinſon. * 


8. ÞP. —— 


53. In Ejectment at the Sittings at Guildhall the following Caſe was 1 


made for the Opinion of the Court; J. S. being poſſeſſed of a Term r ie 
deviſed it 7 my Wife for ber Life, and after her Deceaſe to ſuch of this 

: Child as my ſaid Wife is now ſuppoſed to be with Child ant enflent of, Opinion the 
and his Heirs for ever; Provided always, that if ſuch Child as ſhall Court cited 


2 : : . : . 0 
happen to be born as atoreſaid, h die before it has attained the Age ; de * 


„f Weſtcomb 


1 


* 
— 


104 
(reported 4 / 21 Years, leaving no Iſſue of it's Body, then the Reverſſon 
S 2 Part to my ſaid Wife, and the other two Thirds to 8 27 
* 4214 « and B.“ The Teſtator rs Frog a Month after, the Wife en. 
they had rer'd, and enjoy'd during her Lite, but had zo Child or Miſcarriage, 
ſeen the and upon her Death the Queſtion was, Whether, as no Child had ever 
838 been born, the Remainders, limited upon his dying under 21 withour 
by which Iſſue, could take Effect? And after ſeveral Arguments, the Court held 
it appeared that they might; that though formerly there had been Opinions to the 
that the contrary, yet according to the Law row ſettled, the Deviſe to the In. 
on fant in Ventre ſa mere was well limited, and it any Child had been 
cpa the thess born, would have paſs'd the Term accordingly. Secondly, that tho 
Will, and no Child was ever born, yet the Remainders are notwithſtandin good; 
concerning for there being no Deviſee, the Deviſe, though void only Ex poſt Fac. 
the _ falls ro the Ground as much as if it had been void in it's Creation, and 
. this lets in the Remainders immediately; that though the Clauſe b 
1.4. Har- Which the Remainders are limited is in Words, ſtrictly ſpeaking, Con. 
court, and ditional, yet they don't make it a Condition, but only a Limitation. 
that he was Laſtly, That the e gre mult happen within a reaſonable Time, 


of Opinion operate by way of Executory Deviſe, Trin. 


that the and therefore it may wel y of 
Deviſe 11 Geo. 2 B. R. Andrews on the Demile of Jones v. Fulham 
over of the 


the Reverſion in Thirds to the Wife and two Siſters was good, notwithſtanding the Wife was 
not Enſient with any Child. | 


mn 


fl 2) Condition what, and what an Executory 
Devile. | 


1. T AND is deviſed to A. and his Heirs, and if he dies without 
Heir, B. ſhall have it, it is no good Deviſe ; but a Deviſe to 
A. and his Heirs, if F. J. dies, living A. that B. fhall have it, it is 
ood, for it is a new Deviſe and an Eſtate created de novo, and 
* not depend as a Remainder upon the firſt Deviſe, or upon the 
firſt Eſtate deviſed. Arg. 3 Le. 111. cites 29. Aſſ. 17. Br. Cond' 111. 
and Deviſe 16. _ 
2. A Man deviſed his Term to his Younge/t Son, if he lived to the 
Age of 25 Tears and did pay to his Eldeſt Brother ſo much Money, 
and agreed no Eſtate paſſech till the Age of Twenty-five Years and 
Payment of the Money, and the Reaſon was, that a Deviſe Exe- 


cutory ma — upon a Precedent Condition, Winch. 116, cites 
29 Eliz. John on v. Caſtle. 

8. C cited 3. A Man deviſeth Land 7o A. and his Heirs, provided, that if he 

2 Roll Rep Jje within Age, that then the Land ſhall remain to B. and his Heirs; 


e Þ Adjudged a good Remainder ; for when he has only a limited Fee 


1 a Contingent Fee may depend upon it; but that is not by Way of 
Garrell Remainder but Executory Deviſe. Palm. 136. cites 33 & 34 Eliz. 
that it B. R. Rot. 1140. Hoe v. Gerrald. ä e ö 


» Was ad- 


judged to be a good Remainder. 


4. M. ſeiſed of Land in Fee deviſed it to B. his eldeſt Son in Fee, 
to the Intent that he ſbould pay certain Annuities to C. D. and E. his 
Younger Children, and for Default of Payment, that his Executors ſhould 
enter and have the Land and pay the Annuities; And if the Execu- 
tors fail of Payment, then C. D. and E. ſhould enter and have the Land. 
M died. B. entered and before Payment made Feollment; Adjudged 

| chat 
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Noot coll the 
Vitterence where 
on, and 
5 judged, Trin. 42 
5 Remarnaer to his Siter, 


Cale. 


alive, or to ſuch as ſhall be living in 


+» 


— ———— 
105 


— nn - 
Devile. 
3 was a good Executor's 'Deviſe, and that the Feoffment does 
Entry of the Childten, becauſe they were Petſons 
ro whom the Limication was made, there being a 
the contingent Eſtate is limited to a Perſon certain and 
and where not, according to Archer's Caſe, and Wellock and 
Caſe; 2 Roll. Rep. 218, 219. Arg. cites it as ad- 
Eliz. B. R. Pinſloe v. Parker. 

Leſſee lor 500 Years deviſed his Term to his Father for Life, 
5 and the Heirs of her Body. Reſolved that this 
ood 10 Rep. 46. b. Mich. 10 Jac, Lampet's 


hat thi 


ertainly known, 


2 Brownl. 
172. S. C. 
Adjornatur, 


Fxccucory Deviſe is g 


6. When all the Fee is given, or veſted in a Perſon, with a Limitation When a 
% 1 Fee to another upon a Contingent ; this cannot be a Remainder but an . 


j:xecurory Deviſe; for a Fee cannot remain upon a Fee. But when mited 

Fart of the Eſtate is diſpoſed, as for Lite or in Tail, and the Refidue and the 

viven to another upon Contingent, as to the Right Heir of J. S. who is Inheritance 
the Houſe at ſuch a Time, Ps out 


chis is contingent. 1 Lev. 11. Hill. 12 & 13 Car. 2. B. R. in Cale of Ponor, 
Plunket v. Holmes. DIY | | this is a 
| contingent 


But if the Fee be veſted in any Perſon, and to bs 


-mainder, and in Abeyance cites Plow: 3 5. a. 
fied in a Arg. Raym. 28. Mich. 13 Car 2. 


coſted in another upon a Contingency , this is an Executory Deviſe. 
6. R. in Caſe of Plunket v. Holmes. | 


7. Deviſe to Infant En Ventre ſa Mere for Fifteen Years, Remainder 
„er is good by Way of Executory Deviſe; per Bridgman. Raym. 
$3, Mich. 15 Car. 2. C. B. | | 

8. Deviſe 10 7, a Son in Fee, and if he dies without Heir, the Re- 
mainder to a Stranger or Siſter of the Hal/-Blood, this is void as a Re- 
mainder and as a future Deviſe; for if T. the Brother died without 
{ſeir, the Land eſcheated and the Lord's Title would precede any 
lature Deviſe. Per Vaughan Ch. J. Vaugh. 27/0. Hill. 20 & 21 
Car. 2. | 
9. If my Son G. and my two Daughters M. and K. die without Iſ- Freem 
ſne of their Bodies, then all &c. Mall remain and come to my Nephew Rep. it. 
R. and his Heirs, Here no Eſtate is deviſed to the Son and Daugh- pl. 9. S. C. 
ters by Implication, the Words only import a Deſignation or Ap- 2 
poinrment of the Time, when the Land ſhall come to the Nephew, 3525 


namely, when G. M. and K. happen to die Iſſueleſs and not betore Tyrrell. 
For no Eſtate being created to the Son and Daughters, the Nephew can 


take nothing by Way of Remainder ; for that muſt deſcend ro the Heir 


at Law. Now a Remainder cannot depend upon an abſolute Fee Simple, 
that being but the Reſidue of an Eſtate, for when all a Man has of 
Eſtate, or any Thing elle is given or gone away, nothing remains, and 
10 other or turther Eſtate can be given or diſpoſed, and theretore no 
no Remaainder can be of an abſolute Fee Simple; yet in another 
Reſpect an Aſtate in Fee may be deviſed to one and to be in another up- 
a Contingency, as Default ot paying a Sum, or ſuch an one's dying 
without Iſſue living the other, as 2 -Cro. 590. Pell v. Brown. + It 
Lands are given not by Way of Grant, but by Way of Deviſe 20 B. 
and and his Heirs as long as B. hath Heirs of his Body, the Remainder 
over, ſuch later Neviſe will be good, though not as a Remainder, but 
as an Executory Deviſe, becauſe ſome what remained to be deviſed 
when the Eſtate in Fee Simple determined upon B's lea ing no Iſſue 
of his Body. It a future Deviſe may be upon any Contingent at- 
ter a Fee-Simple, it may as well be upon any other Contingent, if it 
appear that the Teſtator intended, his Son and Heir ſhould” have the 
Land in Fee-Simple. This Way of Executory Deviſe after a Fee- 
Simple ot any Nature was in former Ages unknown. It Matters not 
| KLE as SO GOT whether 


— 


„ 


Deviſe. 


2 Lev. 39. 
S. C. ad- 
paige ; 
or if the 
particular 


Eſtate 


which ſup- 
ports con- 


tingent 
Eſtates 
is not in 
Eſſe when 
the Con- 
ringent 
happens, 


it cannot 


ariſe but 


is d-ſtroyed 2 
for ever —3 Keb. 11. pl. 15. Purfrey v. Rogers. S. C. held accordingly. 
Cites S8. C. adjudged ; For that the Wife's particular Eſtate for Life was merged in the Conveyance of 
the Inheritance to her and her Husband, and conſequently when the Remainder came in bein 
tiere was nothing to ſuport it; for it ſhall not be preſerved by the Poffibiliry which the Wit 
had to waive the Eſtate conveyed to her by the Bargain and Sale &c. after the Death of hey 


Husband. 


8 P. cited 
Arg. 2 


Wms's Rep. 


32. in Cale 
of Gore 


v Gore. — Rogers. 
8. C. cited 2 b | : 
by Ld. Talbot; Caſes in Chan, in Ld Talbot's Time. 49. Mich. 1734. in Cafe of H-pkins v 


Hopkins. 


2 Jo. 79. 
AH w— 
judged for 
Fg 
tiff, who 
claimed 
under the 
Survivor. 
— Pollext. 


479. to 490. : : 
S. C, argued by the Reporter and adjudged for the Plaintiff. 


S. C. ſtates it that the Eldeſt Son died leaving Iſſue. The Court held that theſe are Croſs Re- 
mainders veſted ; For though they are contingent as to Enjoyment, becauſe it is uncertain who 
ſell ſurvive, yet they velt preſently ; and Judgment for the Plaintiff. 


Freem Rep. 25. B. deviſeth to E. his Sifter and Heir for ſo long Time, and until ber 
Son B. fnould attain his full Age of 21 Tears, and after he ſhould have 


243. pl. 
256. S. C. 


nement which is capable of ſupporting a Remainder, ir ſhall never be 


whether the Contingent which ſhall determine the F ee. Simple, pn 
ceeds from the Perſon which hath ſuch a determinable Fee, 
from another, or partly from him and partly from another; 80 hers 
the Fee Simple velted in G by Deſcent determines when he and his T 
Siſters die without Iflue. Vaugh. 259. 270, 271. Hill. 21 & 22 On 
2. C. B. Gardner v. Sheldon. | 

10. As to my Dwelling-Houſe, and the Houſes which A. and B ty) ;, 
and the Loft over them, I give and Deviſe to F. and P. and ther Hun, 
equally; ſaving, if N. the Daughter of P. lives, ſhe and her Aſſign, ſhall 
enjoy the Half Part. Per Cur, this is no Executory Deviſe, nor can he 
bur it is a good Deviſe ro W. preſently, and Judgment accordingly. 
2 Keb. 660. pl. 16. Trin. 22 Car. 2 B. R. Robinſon v. Carnaby. | 

11. A Deviſe was to his Wife for Life, and to a Son after the Death 
his Mother, if ſhe ftould havea Son ; and if he dies before he come to jy, 
then to the right Heirs of the Deviſor, which Deviſor died without Iſſue 1 
Wite married again; then the Heir of the Deviſor, by Bargain and Hals ». 
rolled Oc. conveyed the Reverſion to the Husband and Wife, who had aſter. 
wards a Son born. It was adjudged, that the Eſtate limited to that Son 
ſhould not enure by way of Executory Deviſe, becaule that is never al. 
lowed where a Contingency is limited to depend upon a Freehold ca. 
pable to ſupport it; tor the Mother had a Freehold for Lite, and 
therefore it was adjudged a contingent Remainder to the Son ; and the 
Heir at Law having a Reverſion in Fee in him by Deſcent, it was held 
that the Remainder was deſtroyed by his conveying that Reverſion to 
the particular Eſtate for Lite to the Mother betore her Son was born. 
4 Mod. 284. cites 2 Saund. 380. [Trin. 22 Car. 2. Puretoy v. Rogers 
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12. Where a Contingent is limited to depend on an Eſtate of Frank-7:- 


conſtrued an Executory Deviſe, but a contingent Remainder only, 2 
Saund. 388. per Hale Ch. J. Tin, 23 Car, 2. in Caſe of Puretoy v. 


13. Where a Deviſe was to A. upon Condition to pay a Sum of Money 
to B. in Caſe of Failure that B. may enter, it is no Condition but an 
Executory Deviſe ; ſaid per Cur. to have been reſolved, and that Mary 
Portington's Caſe [10 Rep. 36.] was denied to be Law in the Caſe of 
Fry v. Porter in B. R. 2. Mod 26. Patch. 2) Car. 2. C. B. 

14. A. has three Children, B. C. D. and deviſes Land to each without 
Limitation of any Eſtate, and ſays, if any of them dies, his Part to re- 
main to the others. A. (the Heir) dies. Quære, What is to be done with 
his Part; for the Deſcent of the Fee upon A. deſtroy'd this particu- 
lar Eſtate to him, and conſequently the Remainder to the other; but it 
ſhall be good by way of Executory Deviſe. 2 Lev. 202. Trin. 29 Car. 2. 
B. R. Forteſcue v. Abbot. 


Freem. Rep. 481. pl. 658. 


attain 


8 


E "OR 


e 15 Deviſe. 107 


attained his ſaid Age, then 70 B. and his Heirs, and if he dies before his held accord- 

Ave of 21 Tears, then to the Heirs of the Body of R M. (the Husband Mingly. 

. ) and to their Heirs for ever, as they ſhould attain their Ages of 21 

ars. B. died under 21. living his Father, and leaving M. his Siſter. 

R. IW. died. In this Caſe E. being Executrix had a Term till B. was of 

Age, and ſhe being Heir, the Land would elſe have gone to her, had 

there been no Will, and he could never intend an Inheritance to her to 

whom he had given a Term, ſo that the Fee veſted in him preſently, 

and he dying without Iſſue, M. has a good Title as Heir at Law, or 

ſhe may take by way of Executor y Deviſe as Heir of the Body ot her 

Father, which though it could not be whilſt he Was living, yet after 

his Death ſhe was Heir of his Body and was then of Age, at which 

Time and not betore ſhe was to take by the Will, Thar E. had only 

an Eſtate for Years till B. ſhould or might be of Age; and fo per tot. 

Cur. Judgment for the Defendant. 2 Mod. 289. Trin. 29 & 30 Car. 2. 

C. B. Tay lor v. Biddal. 5 
16. In Caſe of Non-Payment the Legatees may enter and enjoy the Pro- 

fits of ſuch and ſuch Land ti ſatisfied. No Demand is neceſſary, 

tor it is no Forteiture but an Executory Deviſe though there be a Place 

and Time appointed for Payment. Per Pemberton Ch. J. at the Aſſiſes. 

2 Show. 185. pl. 190. Hill 33 & 34. Car. 2. B. R. Pierſon v. Sorrell. 
17. J. M. having a Son and four Daughters, being ſeiſed of Lands in 

Fee and of a long Term, deviſes all his Eſtate in D. (where the Freehold 

lies) and likewiſe in 8. (Where the Term is) to his Son and his Heirs, 

and if he dies without Iſſue unmarried, then to his four Daughters, and 

it he marries and dies without Iſſue then living, and having a Wife, 

then atrer the Death of ſuch Wite likewiſe, to his tour Daughters. 

Holt for the Plaintiff, in the Writ of Error made 2 Points, 1it, Whe- 

ther hereby an Eſtate in Tail of the Freehold Lands paſſed to the 

Son, and the Remainder to the four Daughters; or whether the Eſtate 

to the Son was a Fee, and it came to the Daughters by way of Execurto- 

ry Deviſe ; and that it was a Fee to the Son and good to the Daughters 

by way of Executory Deviſe; He cited 2 Cr. 590. Roll Eſtate. 835, 836. 

nd this Point was yielded by the Counſel on the other Side, bur the 

ther was oppoſed and not determined. Skin. 144. pl. 16. Mich, 35 

Car. 2. B. R. Sommers and Gibbon. | 
18. If one deviſes his Eſtate to the Heir of F.S. and F F. is living, 12 Mod. 

he Deviſe ſhall not be conſtrued an Executory Deviſe, and ſuch a De- 53 1 9 

viſe is theretore void; bur if c were 40 the Heir of F. S. after the Death by Holt 

J. F. that is good, as an Executory Deviſe; So note the Diverlity Ch. J. 

nter verba de Præſenti & verba de Futuro; Per Cur. 1 Salk. 226 Hill. 

W. & M. B. R. in Caſe of Goodright v. Corniſh. . 
19. A. ſeiſed of Lands in Fee has Iſſue tuo Sons, B. and C. A. deviſed 2 ms Rep. 


Z | t B. for 50 Years, if he ſo long live, and atter the Determination of 5* Arg 
em 7 re Heirs Male of the Body of B. and tor want of ſuch ItJue, then 


cites 8 C. 
; | . ; ; a : 8 2 and ſays 
'0 C. in Tail, Remainder ro the right Heirs of Deviſor, this is no Exe- that after 


cutory Deviſe ; if it ſhould, the Limitations over are void. It muſt the W. rds 
tneretore be a contingent Renainder, and then it is void, becaute there (It he fo 


is nothing but a Term of Years to ſupport it. 4 Mod. 255. Hill, 5 | om, Pace, 
& M. B. R. Goodright v. Corniſh. following 


| Words 

. And as for my Inheritance after tle faid Term, I do deviſe the ſame to the Heirs ale 
of my Eldeft Sen 5B. And obſerves that though thoſe Wor is are proper Words to . intro- 
duce a new Original Executory Deviſe, yet it was reſolved, that they ſhould not ope- 


be as an Exccutory Deviſe; and one of the Reaſons was, becauſe they imported a Deviſe of 
42 Remainder. 


20. An Eſtate in Futuro and a contingent Precedent makes an Executo- 
Ty Deviſe, Per Bridginan Ch. J. Ray m. 83. Mich. 15 Car. 2. C. B. 
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Carth. 
309. S. C. 
held that 
the Contin- 
gency not 
happer- 
ing till 
after the 
rarticular 
Eſtate was 
determined, 
the Re- 
main-er 

is deſtroyed, 
as in Ar- 
thur's Caſe. 
— 4 Mod. 
282 8. C. 
adjudged 

in C. 
and ſudg- 
ment af- 


firmed in B R. — Skinn. 430. pl. 6. S. C and Judgment in C. B. affirmed without any Diff. | 
cultv. per tot Cur in B. R 


1 Selk. 22%. 


21. J. L. ſeiſed in Fee, had three Brothers A. B. and C. and deviſes 
theſe Lands to A. for Life, Remainder to the firſt Son of A. in Tail Male 
and /o to the ſecond and third Sons; and for Default of ſuch Iſſue to B. 
for Life, and to his firſt, ſecond Son &c. in like manner; Deviſor dies, A, 
being unmarried ; A. marries and dies without Iſſue born, but the Wits 
was Privement enſeint with a Son who is born after ; judgment in C. B. 
was, that the Poſthumous Son had no Title, and it was attirmed here; 
and they held, that the Remainder to the firſt Son of A. was 4 contin. 
gent Remainder, and ſo muſt take Effect according to the Rule in Ar- 
cher's Caſe ; but at the Time of the Death of A. there was a Default of 
Iſſue Male, on which the Hſtate veſted in the Poſſefhon of B. and ſpall nut 
be removed again by the Birth of a Son after. And this is no Executory 
Deviſe upon the Rule laid down in 2 Saund, 388. where a contingent 
Eſtate is limited to depend on a Freehold capable to ſupport the Re. 
mainder, it ſhall never be conſtrued an Executory Deviſe. This Judg. 
ment was reverſed in the Houſe of Lords. 12 Mod. 53. Paſch, 6 W. & 
M. Reeve v. Long. Ie 


3 Lev 408. S. C. adjudged in C. B. and affirmed in B R. — 
All the Books mention that this was afterwards re. 


pl. 6. S. C accordingly. 


verſed in the Houſe of Lords, and 1 Salk. and 3 Lev. that the Judges were very much diffarisfied 
with this Judgment of the Lords and did not change their Opinions thereupon, but blamed Baron 
Turton very much for permitting a Special Verdict to ve found, where the Law was ſo clear 


ard certain.— 


Comb, mentions as the Reaſon of the Reverſal, the Lords having more Re- 


guard to the Equity of the Caſe, than to the ſettled Rules of Law and the Opinions of the 


Judges, 


* Raym. 
52. 8. C. 


There muſt 
be a Liml- 
tation after 
or apon a 
Fee prece- 
dent and 
muſt be 


22. If one Limitation of a Deviſe is taken to be Executory, then al! 
the ſubſequent Limitations muſt likewiſe be ſo taken ; tor the ſeveral Limi- 
rations of a Deviſe of one and the ſame Thing thall never be made to 
operate ſeveral Ways, (viz.) fome by way of Executory Deviſe, and 
others by way of Remainder ; Per Pemberton Serjeant, and not denied. 
Carth. 310. Trin. 6 W. & M. in B. R. Reeve v. Long. | 

23. Deviſe was that A. B. ſhall rake the Iſſues and Profits for Fif- 
teen Years, niſi one of his Conufin AAmmos's Daughters marry a Norton, 
and then to ſuch Daughters and her Hers, and if none of the Daugh- 
ters marry a Norton then to 5 S. and his Heirs, this was ruled an 
Executory Deviſe, and that the Fee was in the Interim in J. S. but 
when one of the Daughters married a Norton, the Intereſt of A. 
B. ceaſed and the whole Eſtate veſts in the Daughter. Arg. Skinn. 
430. Paſch. 6 W. & M. in B. R. in Caſe of Reeve v. Long. cites 
it as about 15 Car. 2 in C. B. * Bates v. Ammos, ſed non alloca- 
tur; For firſt this is directly contrary to Archer's Caſe. 1 Rep. tor 
the particular Eſtate being determined before the Contingeney hap- 
2 the Remainder never could attach, and it is neceffarily 4 

emainder and not an Executory Deviſe, tor it never ſhall be con- 
ſtrued an Executory Deviſe, but for Neceſſity; where there is any 
particular Eſtate to ſupport it, there it will be a Remainder and not 
an Executory Deviſe. | 

24. Two Things are requifite to make a Deviſe Executory, viz. | 
muſt be limited on Eſtate in Fee-Simple, and ought to be limited 4 
Condition; neither can any Remainder be Executory, where thett 
is a particular Eftate to ſupport it. Arg. and of the Opinion was the 
whole Court. 4 Mod. 284. Paſch. 6 W. & M. in B. R. 


to take Effect upon a Condition Precedent in both which Caſes no Remainder can ſubſiſt, and there- 
fore the Law for the Sake of the Teſtator and to perform his Intent hath ſtretched itſelt to 
make it operate by Way of Executory Deviſe, ut Res magis valeat, Arg. and Judgment according! 
Carth. 310, in Cate of Reeve v. Long. 


25. De- 
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25. Deviſe to A. and his Heirs, F B. a Stranger die without Iſſue Ld Raym. 
is Executory, becauſe there is no precedent particular Eſtate; other- 8 526. 
wiſe if B. were Tenant in Tail Reverſion to Deviſor ; tor there is 8. C. __ 
an immediate Deviſe of a preſent Reverſion. 1 Salk, 233. Trin. 9. 

W. z. in Caſe of Badger v. Lloyd. | 

26. A. having Remainder in Tail with Reverſion in Fee, deviſes L4. Raym. 
to one Son in Tail, Remainder to the other in Fee; This 1s good, wy $232 
becauſe it alters the Tenure for there is a Seignory and Tenancy * 8 
created, and Tenant in Tail muſt hold of bim in Reverſion, and cites 2 Reps 
he of the Supreme Lord ; ſo that this Deviſe has a Real Effect, as 51. 24 
to the Tenure which is altered thereby. 1 Salk. 232, 233. Trin. Cholmley's 
9 W. 3. B. R. Badger. v. Lloyd. Cale. 

27. In Ejectment a Special Verdict was ound, viz. R. deviſed 10 
Traftees for 11 Tears, and then to the fir/t Son of A. and the Heirs Males 
F his Body, and ſo on to the ſecond, third Ec. Sons in Tail Male, provided 
they, the ſaid Sons, ſhall take on them my Surname, and in Caſe they or 
their Heirs refuſe to take my Surname, or die without Iſſue, then to the firſf 
Son of B. in gail Male, provided he takes my Surname, and if he refuſes, 
or dies without Iſſue, then to the right Heirs of the Deviſor. A. had no 
Son at the Time of the Deviſe, and died without Iflue, and B. had a 
Son who was living at the Time of the Deviſe, who took the Surname 
of the Deviſor; The whole Court agreed, iſt, That the Deviſe to the 
firſt Son ot A. was not a Contingent Remainder, but by way of Exe- 
cutory Deviſe, becauſe the Precedent Eſtate is for Years, which cannot 
ſupport a Remainder; for a Contingent Remainder can never depend 
upon a Term for Vears, becauſe of the Abeyance of the Freehold; nor 
can it be limited after a Fee, becauſe after ſuch a Diſpoſal nothing re- 
mains in the Owner to limit. 1 Sal k. 229. Trin. 9 W. z. C. B. Scat- 
terwood v. Edge. | 
28. A. ſeiſed in Fee, deviſed to F. S. for 11 Wars upon certain If the 
Truſts, and aſter he gave the ſaid Lands to the fr/t Iſſue Male of B. and had been 
the Heirs Male of his Body, and tor Default to the ſecond &c. provided 2 My pL 
they ſhould reſpectively take upon themſelves the Surname of Edge, and if the * 
they ſhould not take the Surname Ec. or fhonld die without Iſſue Male as mainder to 
ave, then to the firſt Iſſue of C. (who at the. Time of the Deviſe had % ſe of 
Iiſue a Son, which B. had not) with Limitation to the ſecond, third c. _ NN 
and the ſame Proviſo as above; and if they ſhould not aiſume the Name, He would 
then to D. for Lite, and after to the Heirs Male of his Body, Re- perhaps 
mainder zo the right Heirs of A. Adjudged per three Juſtices, contra conſtrue it 
Blencow, that this is an Immediate, and not an Executory Deviſe. 12 3 
Mod. 278, Paſch. 11. W. 3. C. B. Scattergood v. Edge. * 


viſe and 


: ; make it 
good if B. ſhould have Iſſue during the Eleven Years, otherwiſe not; and that is according to Bates 


and Amerſt's Caſe ; For as a Marriage of one of the Daughters with a. Norton would not be good 
after the Fifteen Years, ſo here an Iſſue born after the Eleven Years ſhould nor take; and if the Deviſe 
had been to the firſt Iſſue to be begotten of B. then he ſaid he would give it to any Iſſue born 
during the Lite of B but he would not extend it to Poſthumous Son, Per Powell J. 12 Mod. 
255. Scattergood v. Edge | | 


It the Deviſe to the firſt Son of A be god, then tlie Deviſe to the firſt Son of B. is not 


good; but if that to the firſt Son of A. be bad, then this to the firſt Son of B. is good; had the Son 


of A been before the Court, the Judgment muſt have been agiinſt him, becauſe as a Remainder 
it was void, and as an Executory Deviſe it was void; for theſe are either preſent or future; if 
8 the Party muſt he in Eſſe and Capax at the Time, or all is void; like a Bevit: to the Right 
Heirs of J. S. who is living, this is a preſent Deviſe, and therefore not like the Caſe of an . — 
in Ventre ſa mere. ¶ here future, they muſt ariſe within the Compaſs of a Lite ; no longer Time has 
vet been allowed. And he was not for prolonging the Time in Favour of theſe inconvenient 
Eſtates, Secondly he held the Deviſe to the firſt Son of A was not a precedent Condition, bur 
1 precedent Eſtate attended with theſe Limitations; Judgment was given for the Defendant, Per 


reby Ch, J. and afterwards affirmed in B. R. 1 Salk. 230. Trin. 9. W. z. C. in Caſe of Scatter- 
wood v. Edge. | | 


FF 39. De- 
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1 Salk. 
232, 233. 
pl. 11.8. . 


* Rill. 14 
Jac. B. R. 
Webb v. 
Hearing. 


29. Deviſe to A. in Tail, Remainder to B. in Tail, Remainder 0 C 
in Tail, and if C. dies without Iſſue, A. and B. being dead, then to D. jy 
a/; This is a Remainder veſted in D. and not contingent. Ld, Rayy, 
Rep. 523. Hill. 11 W. 3. B. R. Badger v. Lloyd. : 

30. If Deviſe be to the Heir at Law, paying ſuch and ſuch Legacies & 


and for Default thereof Remainder over; The Heir, till Detault, 


is in by Deſcent, and the other's Intereſt is by way of Executory De. 
viſe. It is hard to maintain, either by Uſe, or Deviſe, a Remainder to 
a Stranger atter a preſent Fee to one that is not Heir at Law. 6 Mod. 


241. per Holt. Ch. J. Mich. 3 Anne. B. R. Anon. 


31. Deviſe was of Lands to his Wife tor Lite, Remainder to C. his 
ſecond Son in Fee, provided if D. his third Son, ſball within three Months 
after the Wife's Death pay 5ool. to C. his Executors Ec. then he deviſed 
them to D. and his Heirs. D. died, living the Wife; then the Wife 
dies. The Heir of D. may enter upon the Lands upon Payment or Ten. 
der of the 500 I. It is not a Condition, but an Executory Deviſe. 10 
Mod. 420. Mich. 5 Geo. 1. Marks v. Marks, 

32. T. C. being Tenant for Life, with Remainder to his Wife for Life, 
Remainder 10 his own right Heirs, 20th October 1683. made his Will 
viz. Item, My Land at M. my Wife Mary is to enjoy for her Life, after 
her Death it of Right goes to my Daughter Eliz. for ever, provided he 
has Heirs, but if my ſaid Daughter dies before her Mother or without 
Firs, and my ſaid Wiſe Mary ſball marry again and fhould have Heirs 
Male, I bequeath all my ſaid Right in W. &c to her Heirs Male by her ſe. 
cond Husband, thinking i can never ſufficiently reward her Love, Pm. 
v d, if my ſaid 962 ſhould marry again, and fail of Heirs Male, 
aud my Daughter ſhould fail of Heirs, then I deviſe 50 J. Annuity out f 
V. Oc. to my Brother Foſ. C and deviſed ſeveral other Annuities charged 
on the Land to ſeveral Perſons who were his Heirs at Law, but he mad: 
no Deviſe of the Land to any one. Mary the Wife died before Elizabeth the 
Daughter, who died without Heirs, but Mary married a ſecond Husband 
and had Iſſue Male. In Ejectment Leſſors ot the Plaintiff were Heirsat 
Law, and the Defendant was the Heir Male of the Wife by the ſecond 
Husband, On Trial a Cale for the Opinion of the Court. 

The firit Objection was, that the firſt Clauſe was a Deviſe to 
the Daughter in Fee, bur yer that was afterwards controuled and 
qualified by ſubſequent Words, and it was intended to be to her and 
the Heirs of her Body only. Said per Cur. the Perſon to whom the 
Deviſe over is, i. e. Heirs Male of the Body ot the Wife by a ſecond 
Husband, he 1s a Stranger, and where the Devile over is to a Stranger, 
that will not alter the Conſtruction of the Wall from what it would 
have been without it; So that it will continue a Deviſe to Eliz. in 
Fee Simple. So is * 2 Cro. 415. and it is Law now, and not to be 
drawn in Queſtion though it was once difputed. A Deviſe to a Stran- 
ger will not alter a poſitive Deviſe to a Perſon and his Heirs. But 
when this Deviſe is over ot a Rent-Charge, or Annuities charged on 
the Land to the Heirs at Law, that ſhews what was meant by Heirs in 
the firſt Place, and then ir will be a Deviſe ro Eliz. and the Heirs of 
her Body, Remainder to the Heirs Males of the Body of the Wife, 
with a Deviſe over to theſe Annnirants, and there is no Difference whe- 
ther the Deviſe over be of the Lands or ot an Annuity charged on 
them, becauſe in the laſt Caſe he could never intend the Lands them- 
ſelves ſhould paſs to rhe Perſons ro whom he had given the Annuities, 
2dly. Bur per Cur. the firit Clauſe is not a Deviſe to the Wite or to 
Eliz. for they were ſettled upon her for Life, and what is ſaid as tothe 
Daughter is only a Declaration of the Deviſor, what the Eſtate and 
Condition of the Eſtate was, and how ſhe was to enjoy it, and he could 
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dor fy of Right we was to enjoy them if the claimed under the Will. 
= The Conſequence of this is, that th Lands deſcend d to Eliz, as Heir 
at Law, and the Deviſe to the Heirs Males of the Wite by the ſecond 
Husband will be contingent ; firit, whether Eliz. ſhould die in the 
Lite-Time of the Wite, which muſt happen within the Compaſs of a 
Liſe; next Contingency, if the Wite thould marry &c. and have 
lis of her Body by a ſecond Husband. : But though as in Eloyd and 
1 Carey s Caſe ſhe might have Heirs after his Death and not within the 
cCompats of a Life, yet ſo near as there could be no Inconvenience if it 

8 {ould rake Effect an Executory Deviſe in ſuch a Caſe. Bur this is not 
ſo here; for if the Words are taken diſjunctively, (if my Daughter dies 
in the Life of her Mother, or without Heirs) the Contingency never 
happened becauſe the Daughter ſurvived the Mother, ſo the Deviſe 
could never take Effect but Will be void; if taken Copulatively, and 
(or) taken for (and) here it will be hard to turn Words out of their 
natural Senſe and import unleſs there be a plain Intimation of the In- 
tent of the Deviſor ſo to do. How doth the Deviſor intend it (Copula- 
tively?) What Occaſion is there tor it? For it the Daughter ſurvived 
the Mother, he might intend it tor her in Fee; Why ſhould it be 
taken, if my Daughter dies without Heirs in the Lite-'Time of Eliz. 
zaly, But if it were fo, the Deviſe over cannot take Eftect, becauſe 
the Contingency never happened. 4thly, But the Death of the Daugh- 
ter without Heirs is too remote, and the Deviſe over is void. The De- 
viſe of the Annuities is to take Effect in nature ot a Remainder, and if 
the firſt cannot take Effect, all that comes after cannot rake Place, it 
being not to take Effect but as a Remainder, and then not at all. Next 
(it the Wife ſhould marry again and have a Son, and ſhould die with- 
out Heirs Males) this is allo too r: more, and fo the Deviſe over is void, 
becauſe ro commence upon a e too remote, and it it cannot 
be good by way of Executory Deviſe, then it muſt be by way of Re- 
mainder, and it cannot be good a sa Remainder, becauſe there is no par 
ticular Eftate to ſupport it to any one; for there was no particular Eſtate 
at all, what went before being only a Declaration of what did belong to 
W the Daughter, and as this contingent Remainder had no p:rcicular Eitate 
WWF :wnecedent to it, it is void. Not good as an Executory Deviſe, becauſe 
che Contingency never happened, or it it did happen it was too remote 
and fo void, and therefore the Heirs at Law have good Title. Fthly, 
Ii the Son of the Wile by the ſecond Husband could rake, he would 
take Fee Simple, ſo that the Teſtator was miſtaken in the Law; For he 
thought he had deviſed to him but an Eſtate Tail. judgment tor the 
Plaintiffs. MS. Rep. Paſch. 7 Geo. B. R. Wright v. Hammond. 

33. A Term for Years was deviſed % A. jor Life, Remainder to B. 
This is an Executory Deviſe. 9 Mod. 101. Mich 9. Geo. Theobalds 
v. Dutloy. 

34. x Deviſe of Lands to R. B and his Heirs for ever, upon Con- 
dition he pay all my Debts, and Legacies and Funcrals, and if he do not 
pay them, then I deviſe the Premiſſes to E. F. (the Detendant) and 
her Heirs for ever. And as to all the Reſt and Relidue of my Real 
and Perſonal Eſtate whatever, not before herein bequeathed, I give 


the Deviſor, ſo it was a lapſed Legacy, and the firit Queſtion the 
Countel made, was, whether this was Executory Deviſe ro E. F. B 
Ch. J. Eyre, & tot. Cur. this cannot be an Executory Deviſe to E. 
F. unleſs it were an Original Deviſe, here is no firſt Deviſee, tor he 
is dead and that Deviſe is void. Forteſcue's Rep. 184, 185. Paſch. 
2 Geo. 2. C. C. Roe v. Fludd. | 
35. A. having the Rever/ion in Fee of Lands ſettled upon the Mar- 
rioge of B. his Son in the uſual Manner deviſes all the Lands in that 
| Settlements 


4 0 —_— 


and bequeath to E. F. and her Hairs ; the Deviſee R. B. died before 
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Depiſe. 


Settlement on Failure of Iſſue of the Bedy of B. and for Want of Kia. 
Male of his own IR 1 Daughter F. and the 4 of Al Fw 
This Will does nor give an Eſtate Tail by Implication to B. the De. 
wiſe to F. is Executory and is void, as being on too remote a Contin. 
. Caſes in Equ. in Ld, Tal bot's Time, 262, Paſch. 1733. Lanes. 

rough v. Fox. 

36. A. deviſes his Freehold, Copy hold, and Leaſehold, and all his Real 
and Perſonal Eſtate not before deviſed to Three Truſtees, their Heirs 62; 
in Truſt to pay his Son B. an Annuity ; and if he ſhould have any Child, 
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or Children the Reſidue of his Rents, during B's Life, for the Eqducy. 

tion and Benefit of ſuch Child or Chilaren; and aſter B's deceaſe, 4 

Moiety of the Truſs Eſtate to ſueh Child and Children as he ſhall lea 

their Heirs E5c. the other Moiety to his Grandſon C. and every other Chi by 
and Children of his Daughter S. their Heirs &c. And if B. die with. 
out Iſſue, the firſt Moiety to C. and other Child or Children of C. and their ; 

Heirs &c. and directs an Annual Payment to ſuch Wiſe as B. ſhall 
marry. The Teſtator died; B. married and had Iſſue a Son ad 
Daughter, and died; afterwards C. married, and had Iſſue a Daugh. 
ter, and died; the Lmitation to the Daughter of C. is well ſupport. 
ed by the Eſtates in the Truſtees; or if not, is good as an Executo 
and the Profits &c. ſhall go to the Children of B. Caſes in Equity = 
in Ld. Talbor's Time, 145. Mich. 1735. Chapman v. Bliſſet. 1 
37. An Executory Deviſe of an E/tate of Inheritance to a Perſon un- 
born when he ſhall attain the Age of Twenty one Years is good; ad 
there is no Danger of of a Perpetuity. Caſes in Equity in Ld. Tal- 
bot's Time, 228. Mich. 1736. Stephens v. Stephens. 24 
In this Caſe 38. Teſtator deviſed to A. and his Heirs, and if he die before Ten- 
the Ch. J. #y-one, then to B. and his Heirs. A. died before Twenty-one, but B. died i 2 
cues oy before him. The Queſtion was, whether B's Heirs ſhould rake. lt 
King v. Was objected, that the Limitation to B. upon the Contingency of A's 5 
Uithers,11 dying without Iſſue, was but an Executory Deviſe, and that ſuch 
July 1735. Deviſes have always been conſtrued as Poſſibilities only, and upon that 


where a Con- . ＋ N 
gens Ne Foundation can neither be aſſigned, deviſed, barred by a Common Re- 


»f « Perſoral covery, nor deſcend. But the Court held clearly, that, though B. 
Fate was died in the Lite of A. yet his Heirs might well take under the Exc- 
held to = cutory Deviſe ; tor that ſuch a Deviſe is not to be conſidered as a mere 
lier ahnt Poſſibility, but as an Intereſt veſted (though not in Poſſeffion) in the 
ty only, but 3 ; : go. 
an Intereſt fame Manner as a Contingent Remainder, and conſequently is tranſmiſſ- 
veſted and able, Adjudged upon a Caſe made at rhe Aſſizes, and reſerved for the 


tranſmiſſa= Opinion of the Court. Trin. 13 & 14 Geo. 2. Gurnel v. Wood. 
ble, per Ld. Cn LEST 3, 


. . Fern 
Talbot; Ard the Decree affirmed after a long Hearing in the Houſe of Lords 15 March 1735. d. 
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(L. 3.) Executory Deviſe. 
Of what it may be. 


Sid 285 pl. x, 4 Rent de Novo was deviſed to A. for Life, Remainder to B. in 


8 * Tail, adjudged that this was a good Rent and Remainder 


Ares it of a and not an Executory Deviſe of the Rent after the Death of A. the 
Deviſe to A. Deviſee for Life, and that it was barred by a Common Recover) 
in Tail, Re- ſuffered by B. Lev. 144. Mich. 16 Car. 2. C. B. Smith v. Farnaby. 


mainder to 

B. in Fee, and that it was by way of Remainder, and not by way of Executory Deviſe, and therefore 

barr'd by the Common Recovery, and Judgment in C. B. affirmed. Cart. 52. S. C. ſtares it 4 

a Deviſe to A. in Tail, Remainder to B. in Tail, the whole Court agreed it to be a Remainder; But 

Bridgman Ch, J. in delivering the Opinion of the Court ſaid, it is true I may make a Rent _—_ 
” | i | tory 
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Deviſe. 


then the Intent ought to be apparent; And the Court i not to conceive that a Per ſo tit 
is ſuppoſed to be Inops Conſil ii, is ſo well acquainted what an Executor: De viſe is, as to a Io rot 
intend it an Executor y Deviſe, and ſo the Remainder ſhall not be cut ott ; if he had thought ot that 
he would huve had other Words. 


—— .— —— ͤ 


— 
toryy but 


L Executory Deviſe. 


Notes, and Rules. 


1. LKecutory Deviſes were grounded on the Common-Law, as Iſahel Since the 
. Goodcheap's Caſe 49 E. 3. 16. a. cited in Ld. Scatiord's Caſe 8. ee of 
Rep. b. ) Rep. 9. a. 11 H. 6. 73. a. Br. Deviſe 32 and the Words Aer, 
of the Statute of 32 H. 8. are not that he deviſes to any Perſon or Jes, Ex:cu- 
Perſon, bur at his Will and Pleaſure, and cited Cro. |}. 394. Bland- tory Deviſes 
(ord v. Blandtord. Per Bridgman Ch. J. and adjudged accordingly ; 24 7; "wth 
Raym. 83. Mich, 15 Car. 2, B. R. in Caſe of Bate v. Amherſt aud * Bao 
Norton, allow'd of. 


| | Theſe were 
7 allow'd of with Reſpe# to the Teftator or Party himſelf, afterwards it came to be allow'd of to 


other Perſons, Ard therefore at this Day, in Deviſes and Limitations of Uſes, an Eſtare may be 


W |-.-ir:d over to a third Perſon upon the Deteaſance of a former Etitare in Fee, if the Condition be 


vt too remote in Point ot Time; And though there have been Words found out to ſave, in Ap- 
pearance, the Maxims of the Common Law, yet in Effect and in T ruth the very Benefit and Advan- 
tage of the Condition is paſſed over to a third Perſon; notwirhſtanding the Maxim of Law, that a 
Stranger can't take Advantage of a Condition; per Parker C 10 Mod, 423. Mich. 5 Geo. 1. in Caſe 
of Markes v. Markes. | 


2. As to Contingent Eſtates, if the particular Eftates that ſu port 
chem be nut in Hie when the Contingent happens, they cannot ariſe, be 
t by ſurrender, Merger, or Feotiment, or any other Way. 2 Lev. 
9. Hill. 23 & 24 Car. 2. B. R. in Caſe ot Pureioy v. Rogers, 

z. It was argued, that an Executory Deviie need not deſt, as a Re- 
u1alnder muſt, co inſtante, that the particular Eſtate deterinines; but 


bar the Law would ſupport it without a particular Eſtate, and expect 


*i]l it could take; But North anſwered, char then there muſt be an ap- 
parent Intent of the Deviſor, that ic ſhall not ti. l a certain Time, not- 
withſtanding the particular Eſtate determines, and that he ſaid was the 
Caſe ot Snow and Cutler ; tor there the Deviſe was to the Heir of 8. 
hen he comes to the Age of 14. But if there be no ſuch apparent In- 


rent, it muſt ſtand and tall by the Rules of Law. Freem. Rep. 244. 


Hill 1677. in Caſe of Snow v. Cutler. 

4. Favorrable Diſtinct ions have been always admitted to ſupply the 
mneaiung of Mea in their Laſt Wills; and therefore a Dewviſe to A, till 
ve be of Age, then to B. and his Heirs, this is an Eſtate for Tears in 
J. with a Remainder za Fee to B. And it tuch a Deriſe ro A. who is 
allo made Executor, or tor Payment of Debts, it thall be for a cer- 
ain Term of Years, viz. tor ſo long as according to Computation 
de might have atrained that Age had he lived. Contingent Remain- 
ders are at the Common Law and arite upon Conveyances as well as 
Wills; one may limit an Eſtate to A. the Remainder to another, 
and fo it may be by Deviſe, it the Intent ot the Parties will have 
it 10. But as at the Common Law all contingent Remainders ſhall 
not be gocd, ſo in Wills no ſuch Latitude is given, as it none could 
de bad ; they are ſubject to the fame Fate in Wills as in Convey- 
ances, Per North Ch. J. 2 Mod. 291. Hill. 29 & zo Car. 2. in C. 
B. in Cale of Taylor v. Biddal. | 


F 5. An Executory Deviſe needs no particular Eftate to ſupport it, for it 


a! t:icend ro the Heir till the Contingency happen; it is not like a Re- 
G g mainder 


i 113 
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_ Deviſe. 


— 


Mod. 284. in 
Cale of 
Reeve v. 
Long. 


t2 Mod. 
181. 8. 
and S. P. by 
Powell f. 
and as to a 
Sale by the 
Executor 
the ſame 
when made 
de veſts the 
Freehold 
and Inheri- 


tance by Act 


of Law out 
of the Heir, 
or Lord by 
Eſcheat, and 
even out of 


4 1 
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mainder at the Common Law, which muſt veſt eo inſtanti that the par. 
ticular Eſtate determines; but the Learning of Executory Deyiſc 
ſtands upon the Reaſons ot the old Law, wherein the Intent of the De. 
viſor is to be obſerved ; For when it appears by the Will that he in. 
tends not the Deviſee to take but in futuro, and no Ditpolition bein 
made thereof in the mean Time, it ſhall then deſcend to the Heir till 
the Contingency happens; but if the Intent be that he ſball take in Præ. 
ſenti, and there is no Incapacity in him to do it, he ſhall not take in Futuro 
by an Executory Devife. Per North, Ch. J. 2 Mod. 292. Hill. 29 & 
30 Car. 2. C. B. in Caſe of Taylor v. Biddal. 

6. A Will ſhall never operate by Way of Executory Deviſe if it 
may take Effect by Way of Remainder, that is, if there is a par- 
ticular Eſtate ſufficient to ſupport it. Per Cur, Carth. 310. Trin. x 
W. & M. in B. R. Reeve v. Long. 

7. Nothing ſhall be contre by Way of Executory Deviſe, if it 
will admit of any other Conſtrutfion, Arg. ſays, it is a known Rule 
in Law. 4 Mod. 258. Hill. 5 W. & M. in B. R. in Cale of Gogd. 
right v. Corniſh. 

9. In Caſe of Executory Deviſes, there can be no Limitation over, 4 
Mod. 259. Hill. 5 W & M. in B. R. Goodright v. Corniſh. 

9. Ever ſince the Caſe of Pells v. Brown Executory Deviſes have 
been allowed, not abſolutely upon a dying without 1ſue, but dying 
ſo in a particular Time, tor otherwiſe Eitates might be continued to 
Perpetuity, which the Policy of the Law will not endure, Arg, 4 
Mod. 282. Paſch. 6 W. & M. in B. R. in Caſe of Reeve v. Long. 

10. An Executory Eſtate to riſe within the Compaſs of a Reaſonall. 


Time is good; that Twenty, nay Thirty Years have been thought a 


reaſonable 'Time. So is the Compaſs of a Lite or Lives; tor /et the 
Lives be never ſo many, there mult be à Survivor, and ſo it is but a 
Length of that Lite ; (tor Twiſden uſed to ſay, the Candles were all 
lighted at once) but they were not for going one Step farther ; becauſe 
theſe Limitations make the Eſtates unalienable, every Executory De- 
viſe being a Perpetuity as far as it goes, that is to ſay, an E/tate una- 
lienable, though all Mankind join in the Conveyance; per Car. Salk. 
229. Trin. 9. W. 3. C. B. Scatterwood v. Edge. 

Ii. There are Three Sorts of Executory Eftates, one where the Devi- 
ſor parts with his whole Fee Simple, but upon ſome Contingency qualihes 
that Diſpoſition, and limits another Fee upon that Contingency, which 
is altogether new in Law, as appears by 1 Inſt. 18. a Fee cannot be 
limited upon a Fee. The ſecond Sort is, where he gives a future Eftate 
to ariſe upon a Contingency, and does not part with the Fee at preſent, 
bur retains it, theſe are not againſt Law; for by Common Law one 
might devite, that his Executor ſhould ſell his Land, and in ſuch 
Caſe the Vendee is in by the Will, and the Fee deſcends to the 
Heir in the mean Time. A third Sort of Executory Deviſes is 
Terms, which are well ſettled in Matthew Manning's Caſe ; and it 
is dangerous to extend the Boundary of theſe Executory Deviſes, 
which at preſent is a Lite or Lives. Per Powell J. 1. Salk. 229, 230. 
Trin. 9 W. 3. C. B. in Caſe of Scatterwood v. Edge. 


the ing, if he were. Lord by Eſcheat, without Petition or Monſtrans de Droit, and cites 29 
3.16. 


E. 5. 


* Cro. J. 590. 
592. Mich. 
18 Jac. B R. 


 —— Bridgm. 


1. S C. by 
Name of 
Petts v. 
Brown. 


12 The firſt of theſe Deviſes that we find, is Wellock and Hammond's 
Caſe, cited 3. Co. Boraſton's Caſe, Cr. El. 204. 2 Leon. 114. and Was 


firſt countenanced in Favour of Proviſion for Younger Children, and of 


Land deviſeble by Cuſtom * in Pell and Brown's Caſe; Doderidge did 
oppoſe the Opinion of the other Three Judges, as to the Point of its 
not being barried by Recovery, and the Opinion in 1 Roll. Rep, 


835, $36. and Sty. 274. went down with the Judges like hog 
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3 5 Deviſe. firs 


* ; | 


| 
5 Hay, but ſince it has been ſo often paſſed over, it muſt not be Juel- | 
tioned now, becauſe the Eſtates of many depend upon it; 12 Mod. | 
281. Paſch. 11 W. 3. in Caſe of Scattergood v. Edge. j 

13. For Eſtates to paſs by Executory Deviſe is only an Indul- 2 | | 
rence allowed by the Law, where otherwiſe the Words of the Will would © | 
be vid. Arg. 8 Mod. 223. Hill. 10 Geo, 1. 

14. Every Executory Deviſe is to be conſidered as an Original De- 
viſe not depending upon any precedent Hſtate given by the Will, but is 
an Eſtate, which is to ariſe and ſpring up in Poffetfion at the Time 
appointed for that Purpoſe, and then and not till then to take Eftect 
as à legal and alienable Eſtate. And in the mean Time the Deviſe 
is rightly and properly called an Executory Deviſe. Arg. 2 Wms's 
Rep. 39. Trin. 1722. in Caſe of Gore v. Gore. 

15. A Conftruftion in Favour of Executory Deviſes to ſupport the Intent 
of the Teftator, will be in ade either in the ſaid Courts of Lem or Equity, 
it it may be done con/ſtently with the Rules of Law, Cates in Equ. id. 
Talbot's Time 44. Mich. 1734. Hopkins v. Hopkins. 

16. The Rule that a Limitation which may enure as a Remainder hall 
never be conſtrued to be an Exeeutory Deviſe is true; But this only uno a 
Suppoſal that the Party's Intent was, that things ſhould go according to the 
ordinary Forms, but where they cannot, there extraordinary Methods are 
wed to ſerve the Intent. A Devile to A. for Lite, Remainder to B. and 
a Deviſe to a Monk, Remainder over; A. dies in the Teſtator's Lite- 
Time; B. thall take by way of Executory Deviſe; and in the latter 
Caſe, immediately upon the Teſtator's Death the Remainder-Man ſhall 
take; and yet, it either A, had our lived rhe Teitacor, or the Monk 
been deraigned in the Teſtator's Lite-Time, in both Cates the ſecond 
Limitation muſt have been a Remainder. Caſts in Equ. in Ld. Tal- 
bor's Time, 47. Mich. 1734. Arg. in Caſe of Hopkins v. Hopkins. 


— 


—_— 


(J) hat Things ſhall be ſaid io be deviſed by the N.3 There 


is a0 M) in 


W1ll. © . 1 Roll. | 
_— . ECAC» fot por Hee, Arte. FU DC Sas 


Fa Man, ſeiſed of three Tenements of Socage-Lands in Fee, 2. . 
I and poſſeiſed of divers Goods, and of a Leaie lor Years of cer- 5 r —_ 
fan Lands, deviſes one Tenement of the Socage-Lands co one of Pere PLL PE 2 
11s Sons, and another Tenement to one ot his Daughters; AND in an 7 HTO | 


other Clauſe of the Will it is, Item, I make my two Sons, Scilicet, . ee. 2 
Kichard and Richard, my Executors of all my Goods moveable. and 2 OO Aer 


:mmoveable, and all my Lands, Debts, Duties, and Demands ; . 


ands, becauſe then this would paſs an Eſtate as well in the Lands 
which he had betore deviſed to one of his Sons and to his Daughter, 
and to the W ill would be repugnant. Trin 15 Jac, B. N. Royſe 
*gainſt Stanning, udjudged upon a Special Verdict. (Allo it ſeems 
that this is not an erpreſs Deviſe, but he ſays, that he makes them 
Crecutorsof his Land #c, which muſt be intended of ſuch Things 
as belong to Executors.) 
Denic k.A., having nine Children, and poſſeſſed ofa Leaſe for Bears, 
We "cviles it in this Banner ; 1 deviſe my two Rectories (of when the 
| Cats 


22 2222 —— f — —_— - : — 
Deviſe. 


wh" — 55 N „ 
Leaſe Wag) to be divided between my Children, and that all the 
Profits thereof ſhall remain between my Childreg; and if my Son Ri. 
chard dies, then the two Daughters of Richard thall have his Part; and 
it any of the reſt ot my Children dies, then his Part ſhall come unt 
my Children; and after fur of the nine Children die, by which an 
equal Part of theſe four arts came to Riehard, and after Richard 
dies ; and yer Curtam the Daughters of Richard ſhall have on 
the ninth Part. which was firit deviſed to Richard, and nothing of 
the tour arts which by the future Oevile came to Richard by the 
[Death of the] orher four Children, for the Oeviſe to them 15 jj; 
mited to the firſt Dart of Richard, and the future Oeviſe uponthe 
Death of the other Children comes after this Ltmitation, Mich, 
10 Car, B. K. between Rimer and Belcher, adjudged per Curian 
upon a Special Verdict clearly without Argument. Intratur, 
Trin. 9 Car. B. R. Rot, 988. : f 
Tro. C. 447. 3. Ik a Man be ſeiſed in Fee of two Hauſes in D. adjoining the one 
P God Se to the other, AND one is in the Poſeſſion of R. and the other in the Pof: 
C. ſlates it feſſion of B. which is alſo the Corner-Houſe in the Street of the Toinn, 
und he deviſes his Corner-Houſe, in the Potlefſion of B. by theſe 
rol. 614 Words only; this Houſe, which is tn the Poſſeſſton of B. ſhall 
>>> paſs, which is the Corner⸗Houle, and not the other Houſe, which is 
was ſciſcd in II the JPOfſeſlion of R. though it be next adjoining thereto, tor his 
Fee of two Intent appears to be (0. Hil. 11 Car. B. K. between Blaky 
Houſes mand Gold, per Cliriam, adindged npon a Spectal Verdict, for an 
ce nc cal. Douſe in Andover in Conntatu S9c-amp:oz, Intratur, Hilt, 10 


the one call- 

ed the Cor. Cat. Rot, 752. 

ner Houſe, . 

in the Tenure of one Biſon and Nott, and of another Houſe thereto near adjoining, in the Tenure 
of Hitchcock. He deviſed his Houle called the Corner Houſe in Andover, in the Tenure of Binſon 
and Hitchcock, to ]. 8 in Fee. Whether the Houle in the Tenure of Hitchcock, adjoining to the 
Corner Houſe, ſhall paſs or no, was the (Queſtion ? And refolved, That it ſhall not; But only th: 
Corner Houſe in the Occupation of Rin!o1 and Nott (it they o:cupy jointly) ſpall paſs; but if they 
occupy ſeverally, vix. one Part in the Tenure of Binſon, and the other Part in the Tenure of Not. 
ſeverally, then only that in the Tenure of Biaſon ſhall paſs, and not the Reſidue in the Tenure of 
Nott; wherefore Rule was given, unleſs other Cauſe were ſhewn to the contrary, that Judgmen 
Niould be for the Plaintiff, Ihe Caſe was g ted as before, but only this Clauſe added which was in 
the Will (viz.) upon Conditiou thit the ſame be new built accor.iing to the Covenants betwixt me 
and Hernard Calvert. And it was found that the Covenants with Bernard Calvert were for the Re— 
editying of the ſaid Corner Houſe Adju ig2d by three Juſtices abſe te Brampſton, that the Corner 
Hou'e only paſſed by the Will, and not the Houſe a ſhbining, in the Teure of Hitchcock; for al- 
though the Corner Houſe was not in the Tenure of Hitchcock, but a Miſoriſion, yet the Deviſc is 
good , for it is ſurficiently aſcertained before, viz the Corner Houle in Andover, And the Addition 
in Tenura Hitchcock, although it be not in his Tenure, and is a Miſtake, yet it is but Surpluſage. 


5 C. Sty. 4. If M. ſeiſed tor Lite, the Reverſion in Fee ro A of a- Portion of 
261.275. Tythes in D. and A. bath not any other Land or Hereditament in 0. 


Cour. and makes his Will in Writing in this Manner; it my Wite, who 
clin'd that goech wich Child, be delivered of a Son, then I give to my Brorher B 
rhe Wife fool. but it ſhe be delivered of a Daughter, then I deviſe all my Fee 
Mould have Simple Lands whatſoever to the ſaid B. and his Heirs for ever, upon 


Ties by Condition that my Wite ſhall hold and enjoy my Free-Land at D. alter 


thoſe Words the Dearh of M. my Mother; and after appoints other Proviſion fot 

in the Will. the Daughter it his Wife ſhould be delivered of a Oaughter, after 

—5$.C. wards A. dies, and his leite isafterwards delivered of a Daughter, 

io Mod 82g. in this Cale the ſaid Portion of 'Tyrhes ſhall paſs to B. by this Will 
od. 525, . 4 ; Bi 

by the Words of all his Fee Simple Lands whatſoever, for otherwtle 


526. | . | 

„Mod. :4. his Wife ſhould not have it, nor is the Will of any Effect, he not 
„ g having any Lands or Hereditaments in O. to ſupply it. Trin. 
84 — 1651. between Saunders and eich, per Cuxiam, adjudged upon a Spe 


744 Deviſe 


ctal Verdict. Intratur, Pill. 1649. Rot, 758. 
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5. Deviſe of the Swan in Ipſwich to his eldeſt Son A. for Life, Re- 
1 1:nder to B. Son of A. in Tail Male, Remainder to theright Heirs of the 
(orfor, aud to the Heirs Male of his Body; Father and Son died with- 
out Innue Male. The Father is Tenant tor Life, Remainder to the Son 
in Tail, Remainder to the Father in Tail, the Reverſion to che Fatger 
in Fee, So the Daughter ot B. has the ſame Reveriion by Deſcent after 
the Entails tpent. Le. 188. Anon, 5 
6. A Termor of a Houle for qo Years deviſed the Honſe to F. S. without Arg Roll 
yuiting any Ef ate, the Devitee thatl have.the -1ntire Term,” for he cane "Ep. 299, 
not bave tor Lite, nor at Will, nor tor Term of Years, or of one Year, er . 
and therefore the intire Term paſtes. Per Opinionem Cur, D. 307. b. „ Þ. ter, 


b Hill. 1 ac. Anon. | and ſays that 
pl " | x he had ſeen a Report of it. 


. Teſtator made his Will thus, viz. I deviſe the Houſe or Teneinent Jo.105 pl 7. 


_, Er 7. NM. dwelleth, called the White Swan, to H G. The whole Houte po Aerts 


. . 3 f 12 | ape? v. Tanner. 
palleth, though F. N. dwelied out in three Rooms of it; otherwile, if he & C. ad- 


had deviſed but the Houſe in the Occupation of J. N. and not named it judged that 
by this particular Name ot rhe White Swan, there perhaps it ſhould nor the whole 
extend to more than was in the particular Occupation of |. N. Cro. Houle paſſed. 
C. 129, 130. pl. 4. Mich. 4 Car. B. R. Chamberlain ». Turner. 

8. It is ſaid that there are Caſes, where Things only ia Contingency and * Ibid. 412. 
Þ//il:lity may be deviſed ; as if a Man bequeath Cora that ſhall grow'in 3d Part 8. 
ſuch Ground next Year after his Death, or the Wool or Lambs his Flock of © 
Sheep ball yield the next Year after his Death, but in Cafe there fhall 
be no tuch Corn, Wool, or Lambs the next Year, the Legacy proves 
fruitleſs ; yer * 1t the Teſtator bequearhs 20 Quarters of Corn or 20 
Lambs, and doth will that the fame thall be paid out of rhe Corn 
that ſhall grow, or out ol his Flock the next Year, and there be no 
tuch Corn, or not ſo many Lambs the next Year, yer the Deviſe is 
220d and mull be paid. Gudoip:; Orp. Leg. 419. 3d. Parr. S. 15. 


(N. 2) Will. 


= Good, in reſpect of the Manner of making and exe- 


cuting thereof. 


= :. 1 r a Man deviſes certain Goods to is Exeentors, or to che of his Exes If oe de- 
" 0 


07S, 70 2 h1s 11 ill aud d1!poſe fer 11S Joi; this 18 4 T1971 15 vi'e all his 
gacy ; tor they ought to do it without ſuch Deviſe. Pur it they are T r 


* 8 8 . OR A Goods to his 
deviſed to one of his Executors to His own Le, this is a ge Devile. pum, for 


Wy br. Dc ile, pl. 25. cites 21 E. 4. 6. Payment of 


| | his Debts, it 
d void Bequelt, becauſe it is no more than what the Law would fay, if he had ſaid nothing. So 
U it Was generally to perform tis Mil. Wevrtw Off. Executor 253 — The Words in the Legacy 
re void and ſuperfluous, D. 331. a. b. pl 21. Hill 16 Eltz. | | 


2, One learned in the Law took Notes of the Mill of one fick, and aſter 
writ the Wall, but before he ſhewed it to the Sick, he died; and yer, by the 
Opinion ot the Court, it is a good Will in Writing within 32 H. 8 to 
ale Socage Land. Dy. 72. a, pl. 2. Mich. 6 E. 6. Sackvil v. 

n. 

3. The Will of the Deviſor ſhall always be obſerved, if it be not 
Impothble, or much againſt the Law, and in other Special Caſes, inſo- 
much as it a Man ſeiſed ot Land deviſable leaſes rhe ſame Land unto a 
Stranger fer Life, and afterwards by his Will deviſes the Revenſion of the 

H h ſams 
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Le. 113. pl. 
155. S. C. 
adjudged aUc- 
cordingly. 


* 


Gouldch. 
126. pl. 16. 
S. C but 
not S. P. 


—— ———ů—— 


ſame Land unto the Stranger in Fee, and dies, it is a good Deviſe with 
our Attornment. The ſame Law is of a Rent deviſable &c. Perk 
S. 562. ? 

4. A. went over Sea and wrote ſuch Letter, that he willed that his 
Lands ſhould go in ſuch Manner 3 and adjudged a good Deviſe. ber 
Popham in Lectura cited Mo. 177, pl. 314. Mich, 24 Eliz. in We, 
Cale. 

5. A Man made his Will thus, I will and bequeath my Land t9 
A. bur the Name of the Deviſor ts not in all the Will ; yet this was 
held per tot. Cur. that by Averment of the Name of Deviſor and 
Proof that it was his Will the Devite was good. 4 Leo. 104. pl, 211, 
Patch. 29 Eliz B. R. Anon. 

6. D. deviſed his Lands by Parol ; NV. N. a Stranger, being preſent 
recited the Words to him, and asked if that was his Mill; he affirms 
that it was, then N. N, put it into Writing for his own Remembrance 
in the Life-time of the Te/tatcr, but without his Appointment, and be 
that Reaſon it was held by the ſuſtices to be a void Deviſe; but if it had 
been read to him, and he approved it, in ſuch Caſe it had been 23 

ood as it written by his Appoiniment. Cro. E. roo. pl. 3. Trin. 
30 Eliz. B. R. Nath v Edwards. | 

7. A Deviſe may be 10 the Uſe of another ; agreed. Le 254. pl. 362. 
Trin. 33 Eliz. in the Court ot Wards. Ellis Hartop's Caſe. 

8. The Teſtator gave Iuſtructious to another 70 write his Will, ang 
to give bis Lands to one of his Sons for Life, but the Writer put it dry 
in Tee; adjudged this was void, becauſe it was not in the Will of 
the Teſtator. Mo. 356. pl. 483. Trin. 36 Eliz. B. R. Downhall v. 
Catesby. | : 

9. Deviſe of two Acres of Land out of four lying together is good, 
and Deviſee ſhall have Election. D. 280. b. 17, Marg. cites 4o Eliz, 
Grace Marſhall's Cale. | 

10. A Man ought to make a Will by his own Directious and nt 
ly Oneſtions ; per Mountague Ch. J. and not denied by any of the 
Juttices, Cro. J. 497. pl. 3. Mich, 16 Jac. in B. R. in Evidence to a 
jury in Caſe of Cranwell v. Sanders. 

11, An Anal Deviſe by Word is no ſufficient Ground for a Stran- 

er to write the Will, bur there ought to be an Actual Will, and doi 
that it ſhould be written, and a bare wilhiny is not ſufficient, but there 
ought to be an Actual Willing; agreed, per Cur. All. 54. Paſch. 24 
Car. B. R. Lawrence v. Kete. | 

12. Aud that this Deſire ovght to be in foie ſhort Time after the 
Devife, ſo that it was one continued Act; tor it the Deviſe be at one 
Time, and at another Time the Devifor ſends tor one to write his 
Will, a new Declaration will be neceſfary to make ir eflectual; 
agreed Per Cur. on Evidence. All. 54. Paſch. 24 Car. B. R. Lau- 
rence v. Kete. 

13. An actual Defire of the Husband, that ſuch a certain Perſoi 
were there to forite his Will, was a ſufficient Ground for the Wife to ſent 
for him, though the Deviſor gave no expreſs Directions to do it:; 
Per Cur. agreed. All. 54. Paſch. 24 Car. B. R. Lawrence v. Kete. 

14. The writing of the Will from the Mouth of Witneſſes was ſuff. 
cient, and it need not be from the Mouth of the Teſtator; Agreed 
per Cur. All. 55. Paſch. 24 Car. B. R. Lawrence v. Kete. | 

15. Though the Deviſor becomes ſenſeleſs before the Will is writtth, 
yet if it be written before he dies, it is a good Will in Writing 
Agreed per Cur. All. 55. Paſch. 24 Car. B. R. Lawrence v. Kete. 


16, Upon 
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Deviſe. 
16. Upon a Trial at Bar on this Court in an Iiſue our of Chan- 
-ery. ift, It was reſolved by the whole Court, that if 2 Man draws 
up his own Will and ſends it to Counſel to be adviſed of the Legality 
i it, this is no Will unleſs it has a Publication after he receives it 
back from his Counſel. a2dly, It was reſolved, thar if after his 
Ji came from Counſel with Alterations made by Cuu: ſel, if the Party 
s his Seal to it, or ſubſcribes his Name, or writes upon it, This is D 
% Will, though there be no Witneſſes to ir, yet this is a. good Publi- 
cation, becauſe any of thoſe declare his Intent that that ſhould be his 
Will. zaly, It was reſolved, that though it had no tormil beginning, 
but began, Alſo I give and vequeath, and though there be Blanks in the 
for the Names of ſuch Perſons as he ſaid he had made a Leaſe, 
„V a Feoff ment to, to perform his Nill, and if there be ſuch Leaſe or 
Feoffinent this is a good Will, and fhall direct thoſe Perſons to 
whom ſuch Leaſe or Feoftment is made, to pertorm all Things ac- 
cording to the Directions of ſuch Will. MS. Rep. (ſaid to be co- 
pied trom Ld. Ch.] Kelying's MS:) Trin. 15 Car. 2 B. R. Bartlett 
v. Randiden & al'. 

17) One F. deviſed a Sum of Money to M. to diſpoſe as Teftator S. by Will 
ſhall by a prevatc Note appoint, who dies without ſuch Appointment, N == 
this is a good Bequeſt ro M. for the Teſtator did nor int-a it ſhould 3 58 
come to his Executors, but by his Will. gave it away trom them. 1 applied 10 
Chan. Caſes 198. Paſch. 23 Car. 2. Martin v. Douch. uch Cha. 

ritable Uſes 
as he had by Writing under his Hand appointed, but no fuch Writing being to be found, the King 
appointed the Charity, and the ſame was decreed accordingly. Vera, R. 224 Attorney Genc- 
ral v. Sider fin. 


18. A Will ought to be ambulatory, and to be made freely and 
voluntarily, and not to be gained by Reftruint and Force upon the 
Party, and Ld. Jetieries ſaid he did nor fee how it can be eſteemed 
2 Will otherwiſe. 2 Vern. 15. Trin. 1688. per Cur. in Caſe of Nel- 
ſon v. Oldfield. 

19. A Man may make his Will i ſeveral Mritiugs and at ſeveral 
Zines, and it a Will is written in three ſeveral Sheets of Paper nor 
tacked together and ſubſcribed by three Witneties ſeverally, viz. 
one Name to each Sheer, this is a good Will within the Statute; 
| Arg to which Dolben J. agreed. Carth. 37. Trin. 1 W. & NM. in 

1 


(N. 3) Will. 


Cood. Though Raſed, Obliterated, or Torn &c. 
Le Dep he ee, e. v, 23x . i, ee. Af. J. 


i Fa Will continues continues in Writing at Teſtator's Death, 
1 though it be % or burned afterwards it ſtands good, but if at 
ihe Time of his Death then the Deviſe is void; Agreed per Cur. 
Allen. 55. Paſch. 24 Car. B. R. Lawrence v. Kete. 
2. A Man made his Will and left it in a Scrivener's Hands 
or Four Years, and after the Teſtator's Death it was found gnuatun 
'v Pieces by Rats. By this Will Land was deviſed to A. in Tail, 
and the Scrivener with the Help of the Pieces, and of his Memo- 
ry and other Witneſſes, cauſed it to be proved in the Eccleſiaſti- 
cal Court. It Was agreed, that if the Clauſe of the Deviſe to A. 
could be made our, though by joining of the Pieces it would be : 
| goo 


" Devi 


dd. — — 
— 
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good Will. But the Witneſſes ſaid, that a Stranger that kney 
not the Contents of the Will before could not make ont 
that Clauſe; on which the Court directed the Jury, that if they 
found that the Will was gnawn before the Deviſor s Death, then it 
was for the Plaintiff; it after, for the Defendant; and Jury found 
for the Defendant in Favouf of the Will. Allen. 2. Mich. 22 Car. 
B. R. Etheringam v. Etheringham. 

3. Will of Lands was ſnatched out of the Executor's Hands and tur 
to Pieces by a Younger Brother of the Heir at Law but moſt of 
the Pieces eſpecially, ſuch as concerned the Deviſe of the Land were 
picked up, and ſtitched together again. On a Bill for eſtabliſhing = 
the Will it was Decreed that the Deviſees ſhould hold and enjoy 
againſt the Heir, and the Heir to convey to them, though ng 
Proof that rhe Heir directed the rearing. 2.Vera. 441. pl. 405. Mich, 
1702. Haines v. Haines. | 

4. A. by Will in Writing duely atteſted by Three Witneſſes de. 
ö viſed to his Wite a Copyho/d E/tate in E. — A. on the Day he 
li. died directed B. to obliterate ſome Deviſes, but nothing as tg 
"| rhe Copyhold, and then cauſed a Memorandum to be wrote, that 
i he had examined and approved of the Will as ſo obliterated and 
0 altered in his Preſence by B. but did not republiſp it in Preſence c 
9 Three Witneſſes, but directed B. to carry it to one to write it fair, and 
| before it was brought back he became delirious. Held to be a good 
9 Will and the Truſtees decreed to ſurrender accordingly. 2 Vern. R. 
| 498. pl. 449. Paſch. 1705. Burkit v. Burkitt. 


(N. 4) Will. 


Good in Part and Void in Part. 


1. Will of Land and Perſonal Eftate not duly atteſted in the Pre- 
ſence of Teftator, though not good as ro the Lands, 
is yet good as to the Perſonal Eſtate; As if a Man makes his 
Will and gives his Land and 1000 I. ro J. S. and has 
tour Witneſſes but does not ſubſcribe his Name in their Preſence; 
this is a good Will for the Money, but for the Land it is void, 
though it is in the very fame Paper; per Serjeant Maynard Arg, 
Show. 545. Mich. 4 Jac. 2 B. R. | 
9 Mod. 123. 2. A ſeiſed of an Eitate for a. Term of Years, and of a Rever/iun 
Mich. 11 of the ſame in Fee mortgages the Term and afterwards conveys the In- 
G20. in Inheritance to C. which C. conveys to the Mortzagee. Mortgagee now 
Ge bY having the Term and the Inheritance both in him devil this 
accordingly. Eſtate by Will, all of his Hand-Writing, but not publiſhed in tht 
— 2 Wms's Preſence of any Witneſſes, to D. tor Lite, Remainder to E. in Tail, 
Rep. 296. di/enheriting thereby the Heir ar Law, and adjudged a void Deviſe. 
2 For though it may be good notwithſtanding the Statute of Frauds and 
Perjuries to paſs a Term at Law, yet as this Term js connected with 
the Inheritance and would have deſcended with that to the Hejr at Law, 
in Caſe there had been no Will, che Will being void as to the la- 
heritance ſhall be void likewiſe as to the Term, and ſhall not ſe- 
ver the one from the other. G. Equ. R. 168. Paſch, 8 Geo. 1. in 
Canc, Whitchurch v. Whitchurch, 


(N. 5) Will 


Deviſe. 15 I 21 


Good. Though no Executors named. 


. OTE by the Doctors of the Civil Law and Serjeants of 
F the Common Law, that if a Man makes his Teftament and 
=, 10 Executors, this is 0 Teſtament, but yet it is his Will of Land 
init; For theſe are not teſtamentary, but in the firſt Caſe; where Ex- 
= tors are wanting, yet the Legacies ſhall be paid. Br, Teſtament pl. 
20 cites 37 H. 8. 3 

1 4 3 if it appears that he made Pari of the Teſtament and not the 
whole, there the Legacies ſhall not be paid. Ibid. 

Will of Chattles and 20 Executors named, or if all the Executor”s Godolp. Orp. 
refuſe is no Will at all; but Will of Land deviſable by Cuſtom, or Leg. 12. Cap. 
by the Statute is good, though no Executor be named, tor Land is nor 4 8. 3. §. P. 
feſtamentary by the Courſe of the Common Law. Finch 45. b. Vet in 
the Caſe of Want ot Executors as above, Legacies ſhall be paid, 
and the Will annexed to Letters of Adminiſtration. Finch. 46. b. 

4. Note, It was ſaid by Richardſon, that it a Man ſays in his 

Sickneſs, I give 20 J. unto F. S. but does not make any Execuicr, yer 

. S. ſhall recover againſt him that has the Goods, But Crook J. 

cited 3 H. 4 that a Deviſe is void if a Legacy be given and No Execli- 

1:5 made. Her. 118 Mich. 4 Car. C. B. in Barley's Caſe. 

F. The Teſtator made his Will but named no Exeeutors, yet the Such Will 
Ws (Court declared the Will to be good. 2 Chan. Rep. 112 27 Car. 3. bv "oy 


= 12. Chadron 
irall V. Hall. v Harris; 


. ; T bur if the Or- 
{inary grants Adminiſtration with the Will annexed, any Legatee, by ſuch Will, may ſue the Admini- 
{aror tor the Legacies in the Spiritual Court. 


6. Teſtator gives all his Perſonal Eſtate o his Executor, but leaves 
1 Blank, and dies without naming any Executor, this Deviſe is void, 
2 Chan, Caſes, 51, 52. Paſch. 33 Car. 2. Winne v. L itt leton. 


(N. 6.) Will. Good. 


Made beyond Sea, or in a Foreign Language. 


Conſtrued How. 


= Stranger of the Low Countries being made a Denizen in Eng- A Will was 
1 land, returned into his Country, and dwelling there became re 2 
tek, and in making of his Will he was adviſed by Counſel, that by ute 


09: BET | 1 that was in- 
devije of all his Goods, his Lands deviſable would paſs, and therefore ſiſte t that 


by ſuch Words he declared his Will with the Intention aforeſaid, (ſcil.) to the Teſta- 
1% his Lands, and died, and afterwards the States ot the Low Coun- tor's Intent 


tries wrote unto King Hen. 1. acquainting him with the Inrenrion 3 1 0 


the Deviſor, and alſo of the Opinion of their Laws there upon the ſaid Daughter, 
ill, and all in Favour ot the Deviſee; whereupon the King referred but the Will 
the Conſideration of the Matter to Norwick, then Ld: Ch. J. who de- being in 


clared his Opinion to the King to be, that by that Deviſe the Lands ants ay 


did not pals, notwithſtanding the Intent ot the Deviſor. 2 Leon. 165. the Word 
pl. 198. Paſch. 26 Eliz. Wray Ch. J. cited 25 H. Anon. | (Heir) in 
> | ſe among 
them ; but that a Deviſe to Children and their Children paſſed a Fee; But ir was anſyered, that as 
to the Dutch never ufi. g the Word Heir, it ſignifies nothirg g; for a Will that concerns Lind in 
Ti N England, 


- 
- 


aw, 


—— 
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Deviſe. 
Brgland, muſt be ſo framed as by the Law of E- gland is required for the paſſing ot Eſtates, 
been ſeveral times reſolved in Caſe of Latin Wills, and the like. Vern. 84, 85. in pl. 


as haz 
1682. and Ibid. 147. Arg. S. P. in Caſe of Bovey v. Smith. * kk 
I Show. 2. A Will was made in French, and the Original proved in French, and 
arl.Ca'es underneath in the ſame Probate the Will was falſely tranſlated into Ry. 
i 94. : erg liſh. It was _— that the Tranſlation mult bind being Part of the 
| Probate, and allowed in the Spiritual Court, and that the Application 
mult be thither tocorrect the Miſtakes, which till then m uſt be concly. 
five. Bur the Maſter of the Rolls held, that nothing but rhe Origipal 
is Part of the Probate, and the Spiritual Court has no Power to make , 
Tranſlation, and this Court, in Caſe of a Miſtranſlation, may determine 
according to what the Tranſlation ought to be, and ſo it di 

Caſe. Wrms's Rep. 526. Hill. 1718. Le-Fit v. Le-Batt. 


d in this 


: (N. 7) Will. 


What is good Signing and Atteſtation. 


x. EFORE the Statute 29 Car. 2. a Will was written by 4 Lame 
ger, and publiſhed by the Teſtator, but not ſigned by him, being a 
in looſe Sheets; and this was adjudged a good Will. Sid. 31s; pl, 
33. Mich. 18 Car. 2. B. R. Stephens v. Gerrard. 
2 Keb 145. 2, Twentieth Day of June 1663. Memorandum, That Mr. S. B. dil 
. expreſs and declare, that his Brother F B. and his Heirs ſhould be Hui 


and S C. tothe Land. This was wrote by a Doctor of Phyſick, the Teſtator be- 
all the ing in Bed and very tick, but publithed by the Teſtator putting his Sea] 
Judges 


to it after it was read to him but did not ſubſcribe his Name. The 


would have | N ; 3 hap | 
Had it fond Court allowed this to be a good Will in Writing to convey Lands. 


Specially, Sid. 362. pl. 7. Paſch. 22 Car. 2. B. R. Dime v. Munday, alias Bate's 
but the Caſe. 
Counſel | 


would not; and Verdict Generally for the Plaintiff. 


13 3. 29 Car. 2. cap. 3. S. 5. All Deviſes of Lands or Tenements deviſa. 
re Ve, ſhall be in Mriting, and figned by the Party deviſing or ſom: other in 
Will «rote his Preſence, and by his Diredtirn, and ſubſcribed in his Preſence by 


all ly the three three or tour credible Witneſſes, or elſe ſhall be void. 
Teſtator's 


own Fland, and declared in the Preſence of three credible Witneſſes, would be within the Intention of the 
Act, though ot ſigned by him according to the Words of the 


f K. ; Act in the Preſence of three credibie 
Witnefles, Skin. 227. pl. 5. Hill, 36 and $5 Car. 2. B. K. Anon. 3 Lev 1, Lemayre v. Stanley. 


S P. adjudged Paſch. 33 Car. 2. C. B. per tor. Cur. And bv North Ch. J. Windham and Charleton, 
Dubirante Levins, the putting the Seal to it had been a ſufficient Signing within the Statute. —— 
Freem. Rep 538. pl 727. 8. C. the Court inclined ſtrongly that it was well enough, for though the 
Act ſuith (ſigned) it is no matter where it is ſigned, whether at the Top or the Side, or the Bottom; 
and it is not neceſſary to write his Name, for ſome cannot write, and there their Mark is a ſufficient 
Signing ; and others have their Name on a Stamp, and that is good enough; and here it is found that 
the Party writ it all with his own Hand, fo there can be no Intention of Fraud. And Levin ſaid, i 
another had writ the Will, yet thts Scaling of it had been a good Signing, but writing it with his 
own Hand, it 1s clear. A Legacy was charged upon Lands, but the Witneſſes to the Will only 
proved that the Teſtator ſealed and executed the Will in their Preſence, though the Will appeared 


to be ſigned with the Name of the Jeſtator. Cowper C. directed an Iſſue to try if the Will ws 
duly executed according to the Statute of Frauds 29 Car. 2. Cap. 3 


per C C. Ms. Rep. Mich. 
3 Geo. in Canc. Freeman v. Freeman. P hed. CP 


4. Two Witnefles ſwore that J. S. the Teftator did not publiſh it as his 


Will, but that A. B. guided F. $'s Hand, and J. S. made his Mark but 
ſaid nothing, nor was he capable. On the other dide it was proved, how 


that 
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that J. 8. had made two former Wills, and in them had divided his Land 
in the like Manner as by this Will, and that he died of a Conſump- 
tion, and was ſentible to the laſt ; and how that three Days after mak- 
ing his Laſt Will, he was ſenſible and able to diſcourſe, and ſo conti- 
5% till within fix Days of his Death, hereupon it was plain to the 
Curt. that the Witneſſes had been dealt with; to which the Counſel of 
he other Side urged, that it the Witneſſes were not to be believed, 
then there would nor be three Witneſſes to the Will; and fo no Will 
within the Statute of Frauds and Perjuries. To which Pemberton Ch. 
{. anſwered, that it there were gbree Witneſſes to a Will, whereof one 
was to his own Knowledge a Thief or Perſon not credible, vet the 
Words of the Statute being ſatisfied, and he having collateral Proof to 
ſertity the Will, he would direct a Jury to find it a good Will; and as 
to this Caſe, he ſaid rhat it was not probable that a Perſon in his ſenſes 
(as they here are not able to diſprove him to be) would ſuffer another 

to guide his Hand to a Writing and not ſay any thing, and that 
therefore they took it he did publiſh it. Skinn. 79. pl. 20. Mich. 34 
Car. 2. B. R. Hudſon's Cale. 

5. And remember'd Digg's Caſe in C. B. where the Scrivener 
wrote the Will and two others were Witneſſes, the Screvener ſwore the 
T:tator was Compos, and the two other {wore he was not Compos; The 
Court ſtopped theſe two till Verdict was brought in, which tound the 
Will a good Will, and then committed the two Witneſſes to the Fleet, 
for that it this was 1uflered, it would be in any Man's Power to deſtroy 
another's Wiil; ſo likewiſe did the Court of B. R. here commit the 
Witneſles, and took Security of the Plaintiff ro proſecute them tor Per- 
jury. Skinn. 59 in 8. C. 

6. The 7eftaror lying lick in Bed makes his Will, ſigns, ſeals, and 
publiſhes it in the Preſence of the Witneſſes, but being tired, orders 
the to go and ſubſcribe their Names in another Room; they go into ano- 
ther Room cut of the Sight and Preſence of the Teſtator, and ſubſcribe 
their Names, and then return and own their Names to the Teftator, and 
he looks upon the Will and ſays, they have done well ; and if this ſhall be a 
good Deviſe within the Statute ot Frauds and Perjuries is the Point. 
But WT, was ſpoke to this Point.] Skin. 10). pl. 5. Paſch. 35 Car. 
2. B. R. Ritley and Temple. 

7. If a Will is written in three ſeveral Sheets of Paper not tacked to- But in all 
zether, and rhoſe looſe Sheets are wraps up in a clean Sheet, and the Ciſes if the 
Witneſſes ſubſcribe their Names to that clean Sheet, this is a good arreſting eb being 
the Will; Arg. and it ſeems agreed by Dolben J. Carth. 37. Trin. 1 Soba 
W. & NM. in B. R. | | 


Paper, rhe 

| Witneſſes 
muſt ſee all the Pieces of Paper, elſe it is not good; per Cur. 3 Mod. 263. Mich. 1 W. and M. in 
B. R. Lea v. Libb. 


8 Per Dolben J. the Signing a Will is not neceſſary to be in the Show. 88. 
Preſence of the Witneſſes, but their Subſcription mult be in Teſtator's 8 4 and 
Preſence. But by Holt Ch. J. the Teffimony of the Witneſſes is to be 10 5 aa eee 
that the Statute has made neccfſary, and the Signing of the Party is en. 

J 4 8 ; e Opinion 
one thing neceflary, and the Sealing 15 à Siguing. Show. 69. Mich, 1 of Holt. 
W. & M. in Cale of Lea v. Libb. 

9. A Will of Lands was made before the Statute of Frauds, and wit- Jefferies Ch. 
netled by to only. The Tefator died after the Statute without alter- J. ſaid i had 
ing his Will, The Maſter of the Rolls thought it a good Will ro bran roy 
pals the Land. Bur the other Side inſiſting to have it tried at Law, he 22 pl. 7. 
directed it accordingly. Ch. Prec. 7). Trin. 1697. Serjeant v. Puntis. ; 

Io. A Man deviled a Legacy out of his Land and died; and in this 
Caſe a Probate of a Will was given in Evidence, it being of 15 Years 
ſtauding and the Witneſſes being three and dead; poſitive Proof was made 


3 
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of the Death of two of them, and circumſtantial Proot of that of the third 
12 Mod. 342, 343. Mich. 11 W. 3. Coram Holt Ch, J. at Niſi Prius. 
8 Anon. 
G Equ R. 11. Publication of a Will before three Witneſſes, though at three fe. 
N On  veral Times, is good within the Statute ; Per Ld. Wright, and thought 
To v. Libbe, the Teſtator's writing the Will himſelf a ſufficient Signing within the Sta. 
as re- tute, though not ſubſcribed nor ſealed by him, but doubted whether gy. 
eee by ing the Subſcription to be his was ſufficient; bur he ſaid, the Validity of 
erjeant the Will is a Queſtion at Law, andtheretore ordered it co be tried, Ch 
Broderick, ; 
nd that Prec. 185. pl. 152. Hill. 1701. Cook v. Parſons, 
Dolben f. | | 
held bene his Hand was a Signing, and no New Writing neceſſary ; But Holt Ch J. doubted 
of it. _—— 2 Vern. 429. pl. 391. 8. C. but S. P. does not appear. 


10 Mod. 12, Oliver Earl of Bolingbrooke before the Statute 29 Car. 2. viz, 
ag Wev'cy Ag 1668-9 wrote his Will with his own Hand on a Sheet of Paper, and 
B. K Mich, the Writing went to the Bottom of one Side and Halt-way on the 
11 Ann, is backſide, which Will at the Ezd of it had the Name and Seal of the 
oa diffe- Earl ſubſcribed, and Notice was taken in his own Hand of ſome Interli- 
8 481 neations. At a very little diſtance at the bachſide of the ſame Pa er, 
Rayit. Rep. 4 Codicil was written, which extended almoſt to the Eottom of the 7a 
1312. Ong- Backſide of the Paper, and was dated 1679. which was after the Sta. 
lev v. Peal. fute 29 Car. 2. and had the Name of the Deviſor ſubſcribed and his 
W bc a Seal ajjixed ; in which Codicil a Legacy, as to a Houſe in Ludgate-Street, 
JifFaen GC. Was revoked, and the fame was thereby deviſed to Sir And. St. 
Point. John for Lite, and after to his Brothers ſucceſhvely, but Notice was 
not taken of the Names of his Brothers in the Codicil, but they 

were named in the Will; a? the Top of the Will was written (ſigned, 

ſealed and publijhed as my laſt Will and Teſtament in (he Preſence of ) the 

ſame being written here for Want of Room below ; this was likewiſe 

written by the Teftator's own Hand, aud then the Names of the Three 

Witneſſes were ſubſcribed ; two of 1hoſe Witneſſes were dead, and the third 

was produced at the Trial, who teſtified that he was Servant to the Te: 

rator Oliver Earl of Bolingbroke tour Years, and about 27 or 28 

Years ago, he and the other Two Witneſſes were called up in the Night 

and ſent for into the Earls Chamber. who produced a Paper folded up, 

aud deſired him and the others to ſet their Hands as Witneſſes to tt, 

cohich they all three did in his Preſence but they did not ſee any f 

the Writing, nor did the Karl tell them it was his Will, or ſiy what it 

was, but he believes this to be the Paper, becauſe his Name is there, 

and the Names of the other Witneſſes, and he never witneſſed any 

other Deed or Paper for the Earl] And though the Earl did not 

ſet his Name or Seal to the Will in their Preſence, yet he had of- 

ten ſeen the Earl write, and belives the whole Will and Codicil 

to be of his Hand-writing. Ic was infiſted, that upon this Evi- 

dence it is apparent that che Codicil was wrote before the Execu- 

tion of the Will, for otherwiſe there was no Reaſon that Witnelles 

| ſhould write their Names at the Top of the firit Side of the Will, 

and the Words wrote by the Teſtator's own Hand, as che Reaſon of 

it, had been falſe it the Codicil had not been upon that Paper, for 

there would have been ſufficient Room below the Will tor the Wit- 

neſſes to atteſt it. The Witneſs alſo ſays, that the Execution was 

about 27 or 28 Years ago, which Time is ſubſequent ro the Codt- 

cil. The Execution is ſufficient within the Statute, tor there is no 

Neceſſity that the Witneſſes fee the Teſtator Write his Name, and if 

he writes thefe Words, Signed, Sealed and Publiſhed as his Will, 

and prays the Witneſſes to ſubſcribe their Names to that, it will 

be a ſufficient Publication of his Will, though che Witneſſes do not 


hear, him declare it to be his Will, And Sir John Hollis mention: 
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ed ea Caſe determin ed by Lord Chancellor Shaltsbury before the 29 
Car. 2. where a Man wrote his Will with his own Hand, and 
alſo theſe Words, (Signed, Sealed, and Publithed in the Preſence of) 
and no Witneſſes had ſubſcribed it, it was held to be a ſufficient 
publication; And Trevor Ch. . Inclined, that here was ſufficient 
Evidence to find rhe Codicil well executed, and the Jury found it ac- 
cordingly. Comyns's Rep. 19). pl. 119. Hill. 8. Ann. C. B. Peate v. 

ugley. | 
8 7 * Teſtator /igns his Will, but delivers it as his Af and Deed, 
vet well, for this will be ſufficient Publication, Hill. 10 Geo. 
Cane. | | 
14. A Will charging Land by Virtne of a Power ſo to ds by his laſt S. P. and the 
Will, or any Writing purporting. to be his laſt Will, under his Hand and Will he'd 
Seal atteſted by Three or more credible Witneſſes, was not ſigned by the $000: oy 
Teſtator in the Preſence of Three Witneſles, but he acknowledged it ir e 
to be his Hand, and declared it to be his Mill in the Preſence of Three not fee the 
Witneſſes and they ſubſcribed their Names in his Preſence, Ld. Chan- T<ftwor 
cellor King ſaid, that though he himſelt inclined to think the * 
Will of the Land good, it the Teſtator ſhould acknon ledge the 5 8 
Name to be his, and the Witneſſes thould ſubſcribe in the Preſence b- his Hind, 
of the Teſtator, yet that Point ſhould be reſerved to the Defen- 3 Wms's 
dant. And faid, that he took this Will to be a good one, and be Rep 254. 


i . . : - Paich. 1734 
ing ſo, to be a good Charge, but reterred it to the Judges of B. R. to Stonchode 


8 0 0 e uſe 
be made a Cate on this and another Point, but as to this Point of v. Evelyn. 
the Teſtator's not ſigning in the Preſence ot the Witneſſes, the Caſe — And 


to be made upon the Depoſitions and referring to them, and it was _ he 
: : > eporte 
determined by the Judges oft B. R. on Argument that the Will was 10 DS as 
; = - . , * Brat, 
void as a Charge, tor Want of being ſealed. 2 Wms's Rep. 506. his mention- 
pl. 163. Hill. 1728. Dormer & al v. Thurland & al. ing = Ma 
| er of the 
Roll's Opinion as above to Mr. Juſtice Forteſcue Aland, he faid it was the Common Practice, and 
that he had twice or thrice ruled it fo upon Evidence on the Circuit; and that it is ſutfictent, if one 
of the three ſubſcribing Witneſſes ſwears the Feſtator acknowledged the Sivning to be his own 
Hand Writing. And it is remarkable, that the Statute of Frauds does nor ſay the Teſtator ſhall ſign 
Its Will in the Preſence of three Witneſſes, but requires theſe three Things; 1ſt, That the Will 
ſhould be in Writing; 2dly, That it ſhovid be ſigned by the Tettator ; And 3dly, That it ſhould 
be ſubſcribed by three Witneſſes in the Preſence of the Teſtator. | 


15. Upon an Iſſue directed out of Chancery, wherein the Queſtion 
was, whether a Man was Compos or not at the Time ot executing 
dis Will, it was held by the Ch. J. that it was not neceſſary thas all 
he Witneſſes to the Will ſhould ſee it executed, if one of them ſaw it exe- 
ted, and the others were preſent, he ſaid, it would be ſafficient. 
Larnard. Rep. in B. R. 367. Trin. 3 Geo. Durrant v. Durrant. 

16, In Ejectment brought by the Plaintift, as Heir ar Law. The 
Jueſtion was on a Caſe by Conſent and left to the Opinion-ot the 
Court, whether it ſhall be 4% to a Fury to determine, Whether the 
Nitneſles to a Will (being all dead) ſet their Names in the Preſence 
of the Teſtator, and this meerly upon Circumſtances, without any poſi— 
%% Proof. Per Cur. This is a Matter fit to be leſt to the, fury which 
is all referred to the Court. The Witneſſes by Statute of Frauds ought 
to let their Names as Witneſſes in Preſence of the Teſtatrix, but 
it is not required by the Statute that this ſhould be taken Notice of 
in the Subſcription to the Will; and whether inſerted or not, it muſt 
be proved ; it inſerted, it does not conclude but it may be proved 
contra, and the Verdict may find contra, then if pot conc/n/tve when 
inſerted, the Omiſſion does not conclude it was not ſo, and therefore 
miſt be proved by the beft Proof the Nature of the Thing will ad- 
| Ft of, In Caſe the Witneſſes be dead, — cannot probably be any in 
K preſs 


—_— ENF 


r 


So in a Caſe 
where the 
'Teſtaror 
gave Inſtruc- 
tions to make 


Li Hill of 


preſs Proof, ſince at the Execution of Wills few are preſent but D. 
viſor and Witneſſes; then as in other Caſes the Proof muſt be cit. 
cumitaritial, and here are Circumſtances; 1ſt, Three Witneſſes haye 
ſet their Names, and it muſt be intended they did it regularly 
2dly, One Witneſs was an Attorney of good Character, and may be 
preſumed to underſtand what ought to be done, rather than the con. 
trary. And there may be Circumſtances to induce a Jury to he. 
lieve that the Witneſſes ſet their Hands in Preſence of the Teſtatrix 
rather than the contrary ; and it being a Matter of Fact, was Proper 
to be leſt to them; as, whether Livery was given on a Feoffment 
when no Livery is indorſed; whether a Deed was executed when 
only a Counterpart was produced &c. And the Court was of Opinion 
the Plaintiff ought to be nonſuited. Comyns's Rep. 531, 532, 533 
pl. 218. Paſch. 9 Geo. 2. C. B. Hands v. James. 

17. Will hall not be read on Proof of Witneſs's Hand unleſs there 
be poſitive Proof that he is dead. Comyns's Rep. 614. pl. 265. Hill, 
11 Geo. 2, in Scacc. Biſhop v. Burton. 


(N. 8) Will. Signing and Atteſtation. 
Neceſſary in what Caſes. 


I. 3 Teftamentary Schedules, whereof one was without Date, the 

B Second was wrote (in Witneſs ) but no Witneſs, the Third conclud- 
ed abruptly, yet being wrote by K. H. the Te/tator, they were declared 
to be his Will. Comyns's Rep. 452. cites March, 1710. Wright v. 
Walthoe. 

2. M. P. ſent for a Perſon to make her Will, gave him Inſtructions 
to do ſo, when he had wrote it he read it to her, ſhe approved it de 
clared it to be her laſl Will, ſent for three Witneſſes to ſee her execute 
it, Signed and Sealed was written, but ſhe died ſors any other Exe 
cution, yet it was held a good Will, for though the firſt Sentence for 
it was revers'd upon an Appeal, yet it was afterwards affirmed 
AE -_ Delegates. Comyns's Rep. 452. cites Anno 1711, Worlick 
v. Pollet. 

3. It a Will be made of Goods and written in the Parties own Hand 
without any Witneſs at all, it is allowed to be good, and the Sta- 
ture does not require any Witneſſes ro Chattles only. Per Gilbert 
Ch.B. Gilb. Equ. R. 250. in Caſes in the Exchequer in Ireland, Tem- 


pore Geo. 1. 


4. A Will of a Real and Perſonal Eſtate was prepared in Order 
to be executed, though ſeveral Blanks in it, and the Te/tator died before 
Execution ; yet it was held a good Will tor the Perſonal Eſtate. Co- 
myns's Rep, 453. Arg. cites 1721 Brown v. Death & Pockling⸗ 
ton. And fays that though more was intended to be done, yet it 
tall be good for what is done, as in Butler and Baker's Caſe, 3 Rep. 
It a Will be Part writ in the Teſtator's Life, though more was in- 
tended to be written it ſhall be good as far as it was writ. 

5. L. intending to make his Will, pulled a Paper out of his 
Pocket, wrote down ſome Things with Ink, ſome with a Pencil, and 
tho' it had no Concluſion, but appeared to be a Draught which he intend- 
ed after to finiſh, tor it was not ſigned, but had at the End a (ul 
culation of his Effects, an Account of his Tea-table, and an Order to 


pay 
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1 ay sir Hankey a Dividend of Stocks, yet it was held a Will. 52 you and 
4 Comyns's Rep. 452. Cites 1730. Loveday v. Claridge. Baan and 


when it was brought to him he made ſeveral Alterations, and then wrote the whole over as altered with 
in Hand; this found in his Study, though not ſigned or ſealed, was held a good Will. Ir was 
bue the firſt Sentence was, that he died Inteſtate; but that was reverſed by the Deleg ites 18 July 
176 Comyns's Rep. 453. 


6. If a Copyholder after Admittance ſurrenders the Lands to the Uſe vid. cites 
of his laſt Will, and by his laſt Will gives them to J. 8 but the 2 Vern. 597. 


I} ill it not atteſted by any Witneſs, yet |. S. is well intitled to the Attorney 


Lands; Per Ld. Chancellor. Barnard. Chan. Rep. 11, 12. Paſch. 1740. e 
Tutinell v. Page. | | Ld. Chan- 
= DES, | | ceilor ſaid, 
duat the Reaſon is that the Party is in by the Surrender, and not by the Will, and therefore it is 
good, though there be no Witneſs at all; but that it is neceſſary that the Will be in Writing, and if 
” be ſo, it is ſufficient if it be ſigned by the Party, — And ſo it is where a Perſon is intitled to the 
Truſt of a Copy hold, though there was no Surrender at all to the Uſe of the Will, nor the Will at- 
teſted by any Witneſſes, yet it is ſufficient ro give the Truſt of the Copy hold Eſtate; per Ld. Chan- 
cellor, and ſaid, that this is merely the Caſe of a Truſt, and the Teſtator could not make a Surrender 
W of it, Ibid. 11, 12, 13. 


(N. 9) Will. Atteſtation. 
Subſcribing in Teſtator's Preſence what is. 


6 HE Witneſſes at the Deſire of the Teſtator went into another 
Room Seven Yards diſtant to atteſt the Will in which there Carth. Sr. 


was a Window broken through which the Teſtator might ſee them; Per arſe 


Cur. the Statute required atteſting in his Preſence to prevent ob- Teftator be- 
truding another Will in the Place of the true one. It is enough ing ſick in 
it the Teſtator might ſee, it is not necetlary that he ſhould actually Bec, made 


ATO! * M his Will, 
ſee them ſigning; for ar that Rate if a Man ſhould but turn his ieh he 


Back or look off, it would vitiate the Will. Here the Signing was ſigned in the 
in the View of the Teſtator; he might have ſeen it, and that is Preſence of 
enough. So if the Teſtator being ſick ſhould be in Bed and the Cur— 2 bay 
tain drawn. 2 Salk. 688. Paſch. 3 Jac. 2. C. B. Shires v. Glaſcock. ebene 


he being 

very ill, the 
Witneſſes withdrew into a Gallery, and there ſubſcribed it, between which Gallery and the Bed- 
chamber where the Teſtator lay, there was a Lobby with Glaſs-Doors, and the Glaſs broken in ſome 
Places; and it was proved that the Teſtator might ſee from his Bed where he lay (through the Lobby 
and the broken Glaſs-Windows) the Table in the Gallery where the Witneſſes ſubſcribed their 
Names; and this was adjudged a good Will to paſs Lands within the Intent ot the Statute, for ir ſhall 
be deemed to be ſubſcribed in his Preſence, as far as a Man may ſee in an Honſe. — 12 Mod. 37. 
P. and 3 Salk. 395. Davy v. Smith. S P. Cumb. 158. Ecclettone v. Spcke. S. P. 


2. One of the Witneſſes to a Will of Land fore that he ſub— 
= /riled the Wi! as a Witneſs in the ſame Room, aud at the Requeſt of 
%, 7eftator. Two others ſwore, that they ſubſcribed the ſame in 
the Preſence of the Teſtator. A fourth Witneſs was gone be- 
yond Sea, and ſo not examined. Ld. C. Cowper doubred, but ar 
preſent declared no Opinion as to Proof of the Execution by that 
Une Witneſs. Afterwards Ld. Macclesfield upon the Cauſe coming 
on before him held, that the bare ſubſcribiug by theW itneſſes ia the ſame 
Room did not neceſſarily imply it to be in the Teſtator's Preſence ; 
bor that it might be in a Corner there in a Clandeſtine Fraudulent 
Vay and ſo would not be a doing it in Teſtator's Preſence ; bur 
that here it being ſworn, that he ſubſcribed at Teſtator's * 
an 


a 
'F 
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q and in the ſame Room, this could not be fraudulent and was there: 
bl | fore well enough. Wms's Rep. 740. Mich. 1121. Longford v. 
| Eyre, | os 
ff The proper Way of examining a Witneſs to prove a Will of Land is, 
that the Witneſs ſhould not only prove the executing the Will by the 
Teſtator and his own ſubſcribing it in his Preſence, bur likewiſe that 
the reſt of the Witneſſes ſubſcribed their Names in Teſtator's Pre. 
ſence and then one Witneſs proves the full Execution of the Will. 
Per Ld. C. Macclesfield. Wrms's Rep. 741. Mich. 1725. in Caſe of 
of Longford v. Eyre. | ; 8 
4. Upon a Trial at Bar concerning the Execution of a Will, it did 
not appear npon the Face of it, that the Atteſtation of the Witneſſes was 
made in the Preſence of the Teftator, which being objected ro, a Caſe 
was cited where Ld. Ch. J. Eyre held it a Matter proper to be left ro a 
Fury, whether they believed it to be ſo done or not; and eee 
Chappel cited a Caſe to the ſame Purpoſe, Quod Curia conceſſit, and 
held it is not neceſſary it ſhould be inſerted in the Will, that the Atteſt- 
ation was in the Preſence of the Teſtator, though by the Statute it is 
neceſſary that it ſhould in Fat? be ſo atteſted, Paſch. 12 Geo. 2. B. R. 
Cro/t on Demiſe of Dalby v. Pawlet. 


(N. 10) Will. Atteſtation Good. 
Subſcribing at ſeveral Times. 


. Will made in Writing, and one of the three Witneſſes who ſaw 
it publiſhed, ſet his Hand to it at another Time, and held good, 
And ſo it had been adjudged, as Sir Francis Winnington told the Re- 
; porter. Freem. Rep. 486. pl. (664. c.) Mich. 1680. Anon. 
S. P. by the 2. A Will of Lands atteſted by three Witneſſes, who at ſeveral times 


eee ſubſcribed their Names at the Requeſt of the Teſtator, but were not 


Arg. 3 Mod. preſent at once together, was decreed good within the Statute of 
262, 263, Frauds. 2 Chan. Caſes 109. Trin. 34 Car. 2. Anon. ox; 
Mich. 1 W. | SED 
& M. in B. R. S. P. by Dolben J. Comb. 175. 


Per Dolben J. it is a good Will to 
paſs the Lands. But Holt Ch. J. e contra. Carth. 36. S. C. 


3. AWill for Land duly /gned by Teftatrix in thePreſence of A. and alſo 
publithed, which A. writ the Will, but is now dead; his Hand was proved; 
after this the Teſtatrix called in B. to be a Witneſs to the Will ; fhe told him 
it was her Will, and publiſhed it as ſuch ; after this ſhe called in C. and 
did the ſame. The Queſtion was, Whether theſe Witneſſes atteſting this 
Will at ſeveral Times, though all ia the Preſence of the Teſtatrix 
was according to the Statute of Frauds and Perjuries ; Baron Price 
held it ill, for the Intent was, that all the Witneſſes ſhould be to- 

gether, that one might teſtify for the other, and this was a ready way 
to let in Fraud and Perjury, for after the firſt Witneſs had atteſted it 
there might be a Raſure or Interlineation in it. Lent Aſſiſes at Devon 
1717. 1 


(N. 11) Will 
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(N. 11.) Will. Atteſtation Good. eee rol ethats a be 


By what Number. By three or leſs, though touching a 2 — 
Land. | Wie Mere Oye were fee 


| . * — . 2 
. ORT GAG OR deviſes the Equity of Redemption, the Eſtate e. u © au; 
being forfeited by Non-Payment. But whether this is to be . He xn A Fon ag an 


contidered as Land, ſo that three Witneſſes were requiſite, Non Con- e . < fe Aon 
far, though it was he Point in Diſpute. 2 Ch. Caſes 8. Mich. 31 Car. hat rt Hates 5 
2. Anon. 5: 54 3 nike) as. 
2. By the Canon Law, and ſo by our Law two Witneſſes are requiſite KA 7 As 
prove a Will for Goods and three for Lands. 3 Salk. 396. pl. 1. Anon. © FA 772: 
A 


z. A. ſurfenders Copyhold Land to the Uſe of his Will, and then 2 Vern. eee, ee 
e, ,, 


makes his Will in Writing, and deviſes his Freehold and Copyhold to Ae Care e 
Charitable Jes. The Wi was all written with his own Hand, but Mich, 1707; , 2 
had no Witneſſes to it. A. made a Codicil reciting the Will, and rhis creed ac- prep = 

had four Witneſſes to it. It was urged and not denied that doubtleſs cordingly. — . 


the Copyhold was well deviſed, tor that paſſed by the Surrender and rw WA 
not by the Will. But Ld Cowper decreed the Will was not good to LA. Chan- 


paſs the Freehold, and not being good as a Will, it could not operate as cellor held 


an Appointment, ' Ch. Prec. 270. pl. 221. Mich. 1108. Attorney Ge- wore. UA; 

neral for Sidney College v. Bains. _—_ d 

a favourable Caſe on the one Side, and a Charity on the other, he would conſider farther of it, and ; 
would confer with the Judges in it. 8. C. cited by Ld. Chancellor, Barnard. Chan. Rep. 12. 

Paſch. 1740. and ſaid that in Caſe of the Copy hold the Will is good, though it be not atteſted by any 

Witneſſes at all. So far indeed it is neceſſary that the Will in ſuch Caſe muſt be in Writing; but 

when it is in Writing, and fign'd by the Party, that is ſufficient for ſuch Purpoſe. 


4. A, ſeiſed in Fee of Copyhold Lands, makes a Surrender to the Uſe of Sel. Caſes 
B. and C and iheir Heirs to the Uſe of his Will, and deviſes the Lands in Chan. in 
D. Quere, If Deviſe of Copy hold Lands is good in this Caſe with- ng King's 
out the Circumſtances required by the Statute 29 Car. 2. of Frauds in Trin * 


Deviſes of Lands be duly obſerved. Geo. 1 S. C. 


Parker C. ot Opinion that the Circumſtances required by the Statute came before 
ot Frauds in Deviſes of Lands ought to be obſerved in this Caſe, for {4 C King, 


by this Surrender the Fee of the Copyhold was in the Surrenderees and e 15 


only a Truſt deviſed by the Will: which cannot paſs by the Deviſe ſaid to be 
without the Circumſtances required by the Statute of Frauds in Rela- to Truſtees 
ton to Deviſes of Land to be duly obſerved. But the Counſel infiſt- "ag does not 
ing that a Deviſe of Copyhold is not within the Statute of Frauds, Ld. .. 4:5 


] ; n their Heir. 
Chancellor faid, that it the Surrender had been only to the Uſe ot the and that xy 


Will, that might have been a Queſtion in this Caſe, but now it is not; Will was 
however, he inclined to think it neceſſary in that Caſe bur would not a with 
determine that Point now, that not being the Caſe before him. MS. „ 
Rep. Paſch. ) Geo. Canc. Appleyard v. W ood. 


it. Ir was 


| | | | ; admitted 
that a Will of a Copyhold Eſtate does not require three Witneſſes; but this is a Deviſe of a Truſt 


relating to Lands, ſo within the very Words of the Statute of Frauds; the Heir controvertipg the 
durrender and the Will, this Point was not determined, but two Iſſues ordered. Though the Chan- 
cellor leem'd to be of Opinion, that the Deviſe of a Truſt muſt enſue the Nature of the Eſtate, and 
not make ir to be neceſſary to have three Witneſſes, as the Copyhold might be deviſed without three 
Witneſſes This may be a Queltion to be determined when the Iſſues are tried. 4 


5. A. conveyed Lands to Truſtees to the Uſe of them and their Heirs in 
ruſt, that after ſuch Monies raiſed as therein mentioned, the Truſtees 
| ould 


. 
He 
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hould convey to F. F. his Heirs and Aſſigus, or to ſuch as he or they ſhon / 
nr] The Moron were raiſed, a 8. dy win atteſted ee 
Witneſſes, deviſed the Premiſſes to J. N. Ld. C. Macclesfield ſaid 
that there could be no Queſtion but that the Truſt of an Inheritance 
muſt be deviſed in the ſame Manner as a legal Eſtate, for if the Law 
were otherwiſe, it would introduce the ſame Inconveniencies as tg 
Frauds and Perjuries as were before the Statute by a'Devile of a legal 
Eſtate in Fee Simple, and ſo held the Will void, and order'd the Truſ. 
tees to convey the Premiſſes to the Teſtator's Heir at Law. 2 Wms's 
Rep. 258. Mich. 1124. Wagſtaff v. Wagſtaff. 

6. And Ld; Macclesfield held, that as the Vill did not refer tothe 
Deed of Truft, and as F. S. had undertaken” to deviſe the Land as Owner 
thereof, without any Relation had ro the pretended Power, it made 
it much ſtronger againſt che Will.2 Wims's Rep. 260. Mich. 1724 Wag- 

I ſtaff v. Wagſtaff. 
© C. cited 7. A Copyhold ſurrendered to the Uſe of a Will, and afterwards deviſed 
Arg 2 by a Will atteſted by two Witneſſes, or one Witneſs only, has been 
Wms's Fep. adjudged good. Bur Ld. Macclesfield ſaid that the Copyhold paſſes by 
&Þ Init the Surrender and not by the Will, and that if this Matter had not 
ted, and for been ſettled it would be more reaſonable to ſay, when I have ſurren- 
the ame der'd my Copyhold to the Uſe of my Will, that a Will of this my 
Regions bf Copyhold ſhall be ſo executed, and in ſuch a Manner as by the At of 
the: Be Rolls Parliament a Will of Lands ought to be executed. 2 Wms's Rep. 258, 
Hill. 1527. Mich. 1724. in Caſe of Wagſtattv. Wagſtaff. 


to have been ; 
ſo ſettled, and that the Will is onlya Declaration of the Uſe of the Surrender. But if a Copy 
c ＋. ruſt or Equity of Redemption 14 the Copy bold, and deviſes ſuch Truft or 
Equity of Redemption, the Will muſt have three Witneſſes; for in ſuch Caſe there can be no Pre- 
cedent Surrender to the Uſe of the Will to paſs this Truſt, and the comprizing the Truſt of a Copy- 
hold within thar Starute is no Prejudice to the Lord, becauſe he who has the Legal Eſtate is Tenant 
to the Lord, and muſt anſwer all Services. 2 Wms's Rep. 261. Anon. 
But at the Bottom of the Page is added a Note Contra, that the Truſt of a Copyhold would paſs by 
a Will not atteſted according to the Statute of Frauds, as a Copy hold ſurrendered by Will would do; 
for that Equity ought to follow the Law, and make it at leaſt as eaſy to convey a Truſt as a Legal In- 
tereſt, and th.t the ſame was decreed accordingly by Ld. C. Hardwick. Paſch. 1740. Taffnell y. 
Page. g b | 


Sel Chan. 8. Wills, though made beyond Sea, of Lands in England, muſt be at- 
2 Rr reſted by three Witneſſes. 2 Wms's Rep. 291, 292, 293. Trin. 1/25. 
(bar Coppin v. Coppin. „ 

though this | : ; 

+a is in the State of the Caſe there, yet it ſays nothing of the Opinion of the Court as to this 
arter. | | 


* 
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(N. 12) Will. Atteſtation. 


What ſhall be ſaid to amount to an Atteſtation by 
Three. 


Carth. 35. I. HE Teſtator made his Vill in Writing, @bſcribed by two Mit- 
80 1 neſſes, and deviſed all his Lands to W. | Tax ah a he made a 
judged ac- Codicil, in which his Will was recited ; and this alſo was attefted by tus 
cy Witneſſes, one of which W'itneſſes was a Witneſs fo the Vill, but the other 
174. Lee v. Was a new Witneſs; the Queſtion was, whether this new Witneſs 
Libb. S. C. ſhould make a third to the Will, the Statute requiring that there ſhould 
adjudged ac- be three; and adjudged that he ſhould not. It is true, here are three 
— Witneſſes to the Intent and Will of the Teſtator, but there are but 
68. S. C. ad- two to his Will in Writing; it is true likewite, that there are two 


Witneſſes 


„ 


Wicneſſes ro the Codieil, bur thoſe are not Witneſſes to the written jornatur. 13 
Will, fo that there Wants one Witnefs to the Will in Writing. 3 Salk. ln — 93 
395. pl. 2. 1 W. 3. B. R. Lea v. Libb. adjudged 

| - -accordingly. 


— 3 Mod. 262. S. C. adjudged not a good Will. 


2. On the 11th of May 1708. the Teſtator j7n'd, ſeal d, publiſhed and 
declared his Will in the Preſence of A. who . as a ne in the 
7-ftator's Preſence 3 afterwards on the 12th of May the Te/tator /ign'd, 
ſealed, and publiſhed in the Preſence of B. and C. and other ſubſeribing Wit- 
neſſes, who fign'd as Witneſſes in'Teftator's Preſence. It ſeems admitted 
that this was a good Will within the Statute of 29 Car. 2. as to the de- 
viſing of Lands. See Gibb. Equ Rep. 255, 256. in Tempore Geo. 1. 
in the Exchequer in Ireland; Lodge. v. Jennings. 3 8 

z. A Surrender was made to a Feme Covert of Copyhold Lands, with 
a Power reſerved to her to ſurrender it to ſuch Uſes * by Writing, or 
Laſt Will, in the Preſence of three Witneſſes ſhould direct or appoint. She 
made a Will in Purſuance of her Power executed in the Preſence _ 
of three Witneſſes, and gave it to her Daughter and Heir. After- 
wards ſhe made a Surrender, together with her Husband, to the Uſe 
of her Husband and his Heirs ; but this was made in the Preſence of 
two Witneſſes only, who ſubſcribed their Names (as Witneſſes); bur 
the Deputy-Steward who took the Surrender had ſet his Name to it. 
On a Bill by the Husband after the Wife's Death to eſtabliſh this Sur- 
render, who would have the Steward to be conſidered as a third Wit- 
neſs, the Daughter, the Defendant, pleaded a Title by the Will, and 
alſo demurred, for that the Plaintiff's Title, if any, was only at 
Law, and he might bring Ejectment. Lord Chancellor ſeemed to think 
the Plea good, as a Plea of che Detendanr's Title, and the Demurrer 
good likewiſe, as a Demurrer to the Plaintiff's Title; bur ar laſt he 
over-ruled rhe Plea, and allowed the Demurrer. Abr. of Caſes in 
Lau. 42, Trin. 1728. Cotter v. Layer. | 


- * 
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(N. 13) Will. Atteſtation. 
Good. In Reſpect of the Witneſſes. 
Perſons Intereſted, and in London. 


. W ILL of Land in London ought to be inrolled in the Huſtings, 
and ought to be proved by Cizizens and not by Strangers, Per 
Southcore. Dal. 11). pl. 11. Anno 16 Eliz. Anon. 
2 Where there is a Deviſe to the Miniſters and Chyurchwardens of 
Lands for Maintenance of the Poor for ever, any of the Pariſhioners of 
rhe ſaid Pariſh may be Witneſſes to prove the Will. 2 Sid. 139. Mich. 
1658. Townſend v. Roe. | | | 
3. Child of à Refiduary Legatee is no Witneſs by the Civil Law to Note the 
to prove a Will of a Perſonal Eſtate, by which Law only ſuch Wills are — 3-7; 
dererminable ; and therefore, where a Writing revoking ſuch Will was 0 chi, Cate 
lign'd in the Preſence of three Witneſſes (as the Statute of Frauds re- Whether 
quires) whereof one of the three was unexceptionable, but the other the Will in 
two were Children of the Reliduary Legatee; ir was held upon Appeal MIS | 
to the Delegates, that the Children were not to be allow'd as Witneſſes. 3h act 
Wms's Rep. 10. Mich. Vac. 1696. Thwaites v. Smith. or fo . 
| | as ſubſcrib 
by the Teftator's own Hand, ſince in either of thoſe Caſes is would have been goa avit bout _ Wit- 
neſſes at all. Ibid. 13. and cites Swinb zeo. | 2 
| | d. Raym. 
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Ld. Raym. Rep. 91. reports the Caſe of Smith v, Thwaite. S. C. as cited by Powell Junior, in 

C. B. Trin 8 W z. as adjudged by the Commiſſioners Delegates (of whom the two Powells Tl. 

and Sir Samuel Eyre J. were three) that the two Children cannot be admitted to be Witneſſes to 

prove this Will, becauſe their Father and Mother upon Contingency (viz. if there ſhall be any Re. 

mainder of the Goods after the Legacies before deviſed ſhall be paid) ſhall be Legatces, 


86 1»% 8 — 


4. By Powel junior Juſtice. If the Spiritual Court refuſe the Fvicdns 
of the Son to prove a Will in which the Father is a Legatee, no Prohibi. 
tion is grantable. And he cited this Caſe as lately adjudged betore Com. 
miſſiones Delegates. There were three Witneſſes to prove a Nuncupaticy, 
Will, two of them were without Exception, and the third was Son ty 
the Legatee ; the Statute of Frauds requires three competent W irnefley 
The Queſtion therefore was, It theſe three were ſufficient? the Son not 
being an Evidence by the Spiritual Law ; and adjudged they were ; be. 
cauſe two only were required by the Spiritual Law, and the third was 
a good Witneſs within the Intent of the Act of Frauds, Ld. Raym. Rep. 
85. Trin. 8. W. 3. Anon. | 

5. It was reſolved, Mich. 8 W. 3. B. R. 155 Evidence in a Trial 
at Bar, viz. That a Legatee cannot be a Witneſs to prove the Will, be. 
cauſe the Legacy 1s deviſed to him, unleſs he has releaſed the Legacy, 
Bur after ſuch Releaſe he will be a good Witneſs to prove the Will. 
But if the Counſel of the other Side have permitted ſuch Legatee to be 
ſworn, and to be examined as a Witneſs, without having taken Excey- 
tion againſt him, they cannot afterwerds except againit his Evidence tor 
the Reaſon that he was a Legaree, Ld. Raym. Rep. 730. Pyke v. 
Crouch. 

12 Mod. 6. A. Deviſee of Lands in Fee was one of rhe three Witneſſes to the 
5 Will, the Will is void quoad the Deviſe of the Land to ſuch Witness, 
© Cad. ſo that, with Reſpect to that, the Will was atteſted only by two Wit- 


judged. — neſſes. Carth. 514. Hill. 11 W. 3. B. R. Hilliard v. Jennings. 
Freem. Rep. | 
509. Helier v. Jones S. C. and S. P. de fe Ld. Raym. Rep 505. Helliard v. Jennings S. C. 


the whole Court were of Opinion to give Judgment for the Defend amt, viz that the Deviſee was not a 
good Witneſs; but upon the Importunity of the Plaintiff's Counſel, to have anotber Argument; Ad- 
Jornatur, — Comyns's Rep. 90. pl. 60. S. C. argued ; and Ibid. 94, 95. pl. 64. S. C. the whole 
Court held that the Will was not well executed ; for the Plaintiff was not a credible Witneſs, as he 
himſelf was to take by the Will. S. C. cited by Sir R. Raymond, that the Will, as to this De- 
viſe only, was void, and that then A. would be a good Ii itneſs as to the reſt of the Will Nay that 
even with Reſpect to the Lands deviſed, if A. had aliened ſuch Lands without any Covenant or I, arranty, 
or bad not by taking the Rents and Profits been liable to an Account, he would, according to the above- 
mentioned Reſolution, have been a good Witneſs to the whole Will. Wms's Rep. 557, 558. Trin. 
1419. in Caſe of Baugh v. Holloway. 

The Caſe of Baugh v. Yolloway was that A. deviſed Lands to C and his Heirs in Truſt to pay B. 
Heir at Lax of A. 2001. C. <vas one of the Witneſſes to the Will, B. brought a Bill to impeach the 
Will for want of three credible Witneſſes, C. being intereſted. Ld. C. Parker ſaid nothing as to the 
Point above urged by Sir R. Raymond, but that the Heir ought to have conteſted the Will at Lay, 
and if it had been adjudged againſt him there that the Will was good, then he might have come here 
for the 200 l. and directed the Bill to be retained for a Year trom Mich. Term next, that B might 
have two Aſſizes to try the Will, but that B. pay C. his Cots. Wms's Rep, 557. Trin. 1719, 


— — n 


(N. 14) Will. Atteſtation. 


Where the Deviſor had Term and Fee in the ſame 
Land. 


9 Mod. 124. I. Had a Mortgage for 500 Years of B. to commence from the mak- 

S. C. decreed ing, and atterwards, tor ſecuring a further Sum, took another 

that the Security for 1000 Tears in the Name of F. S. but in Truſt for himſelf, 

Term did a 

not paſs by wo commence alſo from the making, and afterwards parchaſed . 
| the 


** * 
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the Inheritance in his own Name, and deviſed the Premiſſes to J. W. this Deviſe. 
and made R. Executor. The Will was neither dated, ſabſcribed, or 88 
arreſted, but was all of the Teſtator's own Hand-wricing. R. proved 168 8 a 
che Will, and aſſented to the Deviſe. Ir was inſiſted that the Will with the Ar- 
was good At Law to paſs the Term of 5o0 Years, it being a ſubſiſting gument of 
ferm, and not merged in the Inheritance by Reaſon of the intermedi- n 
ate Term, which operated as a Grant of the Reverſion, and not as of a ; 
{ucure Intereſt, and that the Grant being for 1000 Years to cominence 

{rom the making, did paſs the Reverſion for 1000 Years, Quod fuir Con- 

cellum per Cur. But the Maſter of the Rolls decreed, that as this was 

Term which would have attended the Inheritance, and in Equity 

have gone to the Heir and not to the Executor, and in that Reſpect to 

he conſidered as Part of the Inheritance, and o this Term did not pats 


by fuchWill. 2 Wm's Rep. 236. Trin. 1724. Whitchurch v. Whitchurch, 


O.) What Act will [would] revoke it a., 
| before the Statute of 29 Car. 2. Cap. 3-] e . . "LED 
 FLare34g. 


. ] F a Man deviſes Lands by the Statute of 32 H. 8. by Wriring, Ibid. cites 
1 and atter revokes it by Parol in Preſence of Certain Perſons, re- & P. held 
quiring their Teſtimony of his preſent Revocation; and ſays further, 8 

that he will alter it when he comes to D. and before he comes there he Term in 


iz murdered, this Will is revoked, though it was not in Writing. de Cie of 


D. 13. L. 310. [b. pl.] 81. reſolved. [Kite's Caſe.) Devok 
If a Man makes his Will in Writing, and ſays then that he will add to it, or aller it, it is not 
us Will, becauſe not compleat nor publiſhed for his Will. But if a Man makes his Will, and pub- 
ſheth it, and after it comes in his Mind to add to it or alter it, and ſays he will fo do, but dieth be- 
tore any Addition or Alteration of ir, the firſt Will ſhall ſtand. Reſolved by the two Ch. Juſtices 
| 4rd Ch, Barons in the Court of Wards. Mo. 874. pl 1222. Rider's Caſc. 


2. Tf a Man deviſes Lands tu another, and after makes a Feoffment Mo. 789. pl. 


tothe Uſe of his Will, this is a Revocation of the Will. Huſſp's = pt, 


Caſe agreed. Cited per Mill. Dill. 4 Jac. B. B. in Frechevilic's . 
Caſe, | . a Baſtard, 

| and afcer 
making the Will, he made a Feoffment of the Manor to the Uſe of fach Perſons, and for ſuch 
Eitates as he had declar'd by his Will, be:ring Date &c Adjudged that the Feoffment was a Coun- 
mand of the Will, and yet the countermanded Will was ſufficient to declare the Uſe of the Feotf- 
nent, and ſo no Eſcheat to the Crown. 


3. Ik a Man covenants by Indenture to levy a Fine, and that this Jo 7: pl. 7. -# 
Hall be ro the Uſe of ſuch Perſons as he ſhall nominate by his Will Mitton v. 


dud after he makes a Will, by which he deviſes the Lands to certain K 8 
Perſons, and after he levies a Fine in Performance of the ſaid Cove- 
nat, this is a Revocation of the Will, though 1t is teviea in Per⸗ 
turmance of a Covenant which was made betore the Mill, for the 
Land cannot paſs by Relation ro the Time of the Covenant made, 
but only to the Time of the Fine levied. Trin. 16 Jac. in Curia 
Wardorum, between Lutwitch and Mitton, agreed per Curiam 
and Counſel. a 
4. If a Man deviſes Lands to one, and afterwards deviſes it to the S. C. and P. 
Poor of ſuch a Pariſh, which is void, becauſe they have not Capacity 0 _ 
to take, pet this is a Revocation. 29 Elz. Frenc bes Cale arg. Nich. 
adzudged, cited Palſch. 41 Eliz. B. B. Montaglic s Cale. 11 Ann. in 


Canc. in 


Caſe of Radclifte v. Roper. 
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1 Eliz. B. R. 
4 6 = e made his Will and and deviſed all his Lands to A. H. and 5 


Heirs, and afterwards being fick and lying on his Death- Bed (Seca 
A. H. did not come and viſit him) he affirmed that A. H. ſpould not hays 
any Part of his Lands or Goods. Reſolved, chat this was not any Re. 
vocation of the Will, being bur by way ot Diſcourſe, and not men. 
tioning his Will; bur the Revocation ought to have been by ex preß 
Words, that the ſhould nor have the Lands given to her by the Will 
which might ſhew his Intent to make an expreſs Revocation, other xis 
it is not good. Cro. J. 115. pl. 2. Paſch. 4. Jac. in B. R. Simſon . 
Kirton. | 6h 

7. It one makes his Will in Writing of Lands, and afterwards Upon 
Communication fays, that he has made his Will but that ſhall not ſtauj, 
or I will alter my Will Sc. Theſe Words are no Revocation of his 
Will, for they are only Words in Futuro, and a Declaration what he 
intends to do. But it he ſays, I do revoke it, and bear Witneſs thera 
it is a Declaration of his Purpoſe, in Præſenti, and it is tlien a Revo. 
cation; and as a Will ought to be by his own Directions, and not by 

ueſtions, ſo ought it to be of the Revocauon of it. Cro. J. 49. 
pl. 3. Mich. 16 Jac. B. R. Cranvel v. Sanders. 

8. One made his Will, and atterwards ſaid, I atterly renounce and di. 
te/t that Will, and will make a New One, are good Words of Revocs- 
tion. But it they were, That Will ſhall not ſtand, I will make a Mu 
One, they are not; For the firſt Words ſhew a preſent Purpoſe of Re. 
vocation. Het. 97. Paſch. 4 Car. C. B. Allen v. Weſtley. 

Stv. 418. 9. A Will in Writing may be revo d by Parol, and reyived again by 
Tris 92 80 Parol ; Per Roll Ch. J. Sty. 343. Mich. 1652. Anon. 
Roll Ch. Jon Evidence in a Trial at Bar between Bridges and Ld. Chandois. 8. P. reſolvet 


Oro. E. 306. pl 6. Mich. 35 and 36 Eliz. B. R. Burton v. Gowell ; and cites Dyer 14 Eliz. Har- 
riton's Cale. | 


to. A Man deviſed Legacies to his two Brothers, and afterwards in his 
Sickneſs was asked to leave Legacies to his ſaid Brothers, he replied, lr 
would leave them nothing, but deviſed a ſmall Legacy ro his Godſon, 
and died. This Diſcourſe was ſet dewn in a Codicil, which, together 
with the Will, was proved in common Form; This Codicil was not a 
Revocation of the Legacies given to the Brothers, becauſe the Teſtator 
took no Notice of the Will which he had made in the Time of his 
Health, and non conſtat what he intended by theſe Words which were 
ſet down in the Codicil. 3 Mod. 206. Paſch. 4 Jac. 2. B. R. Arg: 
cites Cro. C. 51. [pl. 13. Mich. 2 Car. in Canc.} Eyres Cafe. 


F 


> (P) Mat AF ſhall be ſaid a Revocation. 
oO! 615. | 


SETS Thing not performed] Pl. 1, 2, 3. Add done 
but otherwiſe void.] Pl. 4, 5, 6, 7. 


8. P. as that 1. J F a Han faith that he will at a future Time revoke a Mill Which 


he 8 | he hath made, this 18 not any Revocation before other At 
comes Home, done. Mich, 36, 39 El. B, R. per Curiam, 


nd he dies 55 
before he comes to his Houſe, this is not a Revocation, but only an Intent which never was exe. 
cured, 2 Sid, 75. Paſch. 1658. B. R. per Cur, in Caſe of Marret v. Sly. J. S. deviſed * 


EO OP ——_— 


Deviſe. | » 13 3 | 


mad... EE 


— 


b y Will wade at P. and after ly ing ſick at 8 declared that his Will made at P. ſhall not ſtand. Re- 
{>lved that Verba in Futuro ſhall be taken futurely when they refer to a future Act; otherwiſe 
when they refer to a preſent Reſolution ; But per Popham, if he had ſaid, „I will revoke my Will 
« made at P.“ this is no preſent Revocat ion; for it referr'd to a future Act; But when he ſays, „It 
« ſhall not ſtand,” this takes Effect preſently ; and adjudged a preſent Revocation. Cro. E. 306. pl, 
6. Mich. 35 and 36 Eliz. B. R. Burton v. Gowell. — Cro. J. 597 pl. 3. Mich. 16 Jac. B. R. 
Cranvel v. Saunders it was reſolved per Cur. upon Evidence that the Words, © 1 have made my 
« Will, but that ſhall nor ſtand ;” or © I will alter my Will &c. are not any Revocation ; for they 
are Words in Futuro, and a Declaration of what he intends to do. 1 


2. So if he fays he will make a Feoſſlment thereof to another, this is 
not any Revocation before it is done. Mich. 38, 39 El. B. N. 

z. Jt a Man ſeiſed in Fee of a Reverſion of Land, deviſes it by Poph. 108. 
Will tn Writing to J. S. his Brother, and after Covenants with B. ats. S. C. 


upon A Marriage with the Siſter of B. to make a Feoffment in Fee of 3 © 


the ſaid Lands, and of other Lands alſo, which Feoftment ſhall be Special yer. 
to the Uſe of himſelt for Lite, the Remainder to the ſaid Siſter of B. dict, but 


the Perkormance thereot. MICH. 38 39 El. B. B. between Monta- pl. 599. S. C. 
g aud 7 ry, agreed per Curiam. 8 but not ex- 
4. But it utter the ſaid Covenant made he makes a Deed of Fe: l S P. 

offment accordingly, with a Letter ot Attorney to J. N. to make Mo. 429. 
Livery, and the Attorney makes Livery in the other Land in the pl. 59%, 8 C. 
Name of the Whole, the Leſſee tor Lite of the Land deviſed being the Court 
then in Poſſeſſion thereof, who never attorned to this Feoffment, by e 8 


which the Livery as to the Land deviſed is meerly void, yet this is d Councr- 
Revocation of the Will, for here the Intent of the Oeviſor is fully mand for all. 
expreſſed to have it revoked, inatmuch as he hath appointed another bo 108. 
to execute it for him. Oubitatur, ich. 38 39 El. B. B. between %% State 
AMonntague and Feffrys, Paſch. 41 El. B, R. tht fame Cale. of it, and 


nothing {aid 
by Court or Counſel. Show, Rep 544. S C. [as it ſeems] cited Arg. by Serjeant Maynard. 
Mich. 4 Jac. that the Feoffment is void, but the Revocation is good. S. C. cited 2 Salk. 592. 
in pl. 1. that though it be a void Act, yet it will revoke a Will. — Wentw. Ott of Executors 

P. 8 | | 


* 
wh 


5. Tf a Man ſeiſed of a Reverſion expectant upon an Eſtate for Life 2 Salk. 592. 
deviſes it to J. S. And after by his Deed grants the Reverſion in Fee to 1 L. 

j. D. Though the Leflee never attorns, pet this 18 a Revocation, in 3 88 
aſinuch as he hath fully ſhewed his Intent that the other ſhoulld 

have it, and put it in rhe Power of the Lellee. Mich. 38 39 El. 

B. B. per Popham and Gaudy. 

6. So if a Man deviſes Lands to J. S. and alter barza'ns and fells 2 Salk. 392. 
to }. D. and acknowledges it before d Ooctor to be ĩ rolled according in pi. 
to the Statute, though it be not inrolled within the ſix Months, yet Arg. — 
they ſhall be a Revocation of the Will for the Cauie aforeſaid. Mich. 

38, 39 El. B. R. per Popham and Gaudy agreed. — 

Ik a Man deviſes Lands to another by his Will ia Writing, ang 
after he deviſes it to another by Parol, though this be void as a Will, 
vet it is a Revocation of the firſt Will. Mich. 38, 39 El. B. N. 
per {Iopham. e 2" „ $ : 

8. W. deviſed Lands in N. to V of L. Goldſmith, and to his Heirs in Ow. "a 28 
Fe, And afterwards he made a Deed of Feeffinent thereot to divers Per- 5H os 
ſons, unto the Uſe of himſelf for Life, without Impeachment of Waſt, the Re- Nuteß. 8 P. 
mainder unto the Deviſee in Fee. But before he ſealed the Deed of Feoff- and the Teſ- 
ment, he asked one if it would be any Prejudice to his Will? who anſwered tator when 
No. And the Deviſor asked again, it it would be any Prejudice? be- * 5 ache 
cauſe he conceived, that he ſhould not live until Livery was made, ad. “ If 
aud it was anſwered, No. Then he ſaid, that he would ical it, 12 his « this Feoff- 

r nrenr 


for Lite for her ointure 3 ſuch Covenant without more 18 not any 3 Ae 2. 4332 
Revocation of the Will, tor perhaps his Intent will alter before 51% 4200 7 


« ment will Intent was, that his Will ſhould ſtand; And afterwards Livery wa 


f hs executed upon Part of the Land, and the Deviſor died. Rhodes and 
« ik i' Periam J. held, that the Feoffment is no Countermand of the Will, 


« will not, becauſe it was 70 one and the ſame Perſon 3 But perhaps it had been other. 
« 1 will ſeal wiſe, if it had been to the Uſe of a Stranger, although it were not execut. 
it!” The eq, Anderſon Ch. J. and others held, that the Will is revoked in that 


N Part where the Livery is executed. And he ſaid it would have been 4 


had faid, Queſtion, if he had ſaid nothing. Godb. 132. pl. 152 Mich. 29 
„It ſhall Eliz, C. B. Winkfield's Caſe. 

« not be my | | 8 

« Will, then it is a Revocation; but here his Intent appears that the Will ſhall ſtand, and other 
Lands being cont1ined in the Feoffment than were deviſed, and a Letter of Attorney therein to make 
Livery in any of the ſaid Lands, and the Attorney made Livery of the other Lands, and ſo the 
Fcoffment perfect in part, * as concerning the Land in Queſtion, the Will is good. — Gouldsb. 
32. pl. 5. Gybſon v. Platleſſe. S. C. held accordingly. 


— 


Ibid. Ld. 9. The Rule where a ſubſequent Act ſhall amount to a Revocation by 


Kefer cites Implication is, that ſuch Implication muſt be neceſſary and wholly ix. 
Cro. J 49. es 

Cook's, Hul, con/i/tent. Per Wright K. 2 Vern. 496. Paſch. 1705. Lamb v. 
Lock. S. P. Parker. 

and Vaugh. | 
259 Gardiner v. Sheldon. S. P. - Revocations ariſing from Inconſi ſtences will never be admitted 
Hur where the Inconſiſtency is plain and unavoidable ; therefore it in the Beginning of a Will Land 
is deviſed to J. S. and after in the ſame Will the ſame Land is deviſed to F N. the Law will make 
them Jointenants, rather than the latter Part ſhould be eſteemed as a Revocation of the former. Arg, 
10 Mod. 521, 522. Mich. 10 Geo. I. in Canc. 


ro. Ifa Man deviſes Lands and afterwards Mortgages the ſame for 
Tears, and then levies a Fine ſur Conuſance de Droit come ceo &c. and not 
a Fine Sur Conceſſit; this will be a Revocation ; bur if there had been a 
Fine ſur conceſſit, it had revoked only Pro tanto; Per Ld. Chancellor Cow- 
per. Patch, 6 Ann, Canc. 


—_ 


(Q) Countermand. 


1. IF a Pan devifes Lands to J. S. and after makes a Feoffinent in 

Fee thereot to a Stranger, to the Uſe of himielt in Fee, though he 
hath his old Eſtate, yet it ſeeins this is a Revocation, for his In⸗ 
tent was ta have it by the new Limitation, and by the Feoſtment he 
paſſed the Cſtate, and the Statute reveſted it in him, which ts as a 
_ Purchaſe. Contra, Mich. 38 39 Eliz. B. B. per Pop 
ham. 


2. So ifa Man deviſes Lands co J. S. in Fee, and after makes a 
* Fol. 616. Feoffment thereof to another, to the Uſe of himſelf tor Life, the Re- 


RY ot mainder to his Wite for Lite, the Remainder to his own right Heirs 
"1.16. in Fee, though here he hath his old Reverſion, yet it ſeems that 
Mich 1 Car. ff Was his Intent to have it paſs by the Livery, and to be in by 
C. 5. Arg. the Statute and Limitation, and fo as a new Purchaie, and there- 
> *. ire. , fore it ſeems that this ſhall be a Revocation of the Fee, as well as 

adjudged kor the Life of the Feme. Contra, P. 38 39 El. B. B. be 
that becauſe tWeen Montague and Feſffrys, per CUriam agreed. 


he departed | 
with all the Eſtate it ſhall be a Revocation, and ſhall not be good without a new Publication, and 
thereupon the Court in the Principal Caſe there would hear no farther Argument as to that Polar. 


D. 13 pl. 9. 3. Ika Man having Feoffees to his Uſe before the Statute of 27 H. 8. 
ond I ob had deviſed the Lands to another, ant after the Feoffees had made a 


The King v. 'coftmenr of the Land to the Uſe ot the Deviſor, and after the Statute 
Skrimpſhire. | the 


PHeviſe. | : 127 


an — 


— — 


he Deviſor had died, the Land ſhould have paſſed by the Oevile, for 
after the Feoffment the Devtlor had the ſame Uſe as he had belore. 
O. 6 E. 6. 73. 10. M. 38, 39 El. B. R. agreed. 
4. One deviſed Lands to his Sifter in Fee, and afterwards made a Leaſe Cro. J. 49. 
+; ber for fix Tears to begin after his Deceaſe, and delivered it to a Stran- pl. bo. 7 + 
ger, tO the Uſe of his Siſter, which Stranger did not deliver to her in the e 
Tite of the Teſtator, but after wards, which ſhe refufed, and claimed the ſac. G. B. 
Inheritance; Reſolved, becauſe the Deviſe and the Leaſe made to one ——S. C. 
and the ſame Perſon cannot ſtand together in one and the ſame Per- ers 
ſn, that it was 4a Countermand of the Deviſe; But it was agreed by all _—_ f ir 
the Juſtices, that if the Leaſe had been made to any other than the adjudged. 
Devilee, it ſhould nor have been a Revocation of the Will as to the — S. C 
Inheritance, but only during the Term. Cro. C. 23, in pl. 16. cited <4 by Ld. 


Chancellor. 
per Cur. as 2 Jac. C. B. Coke v. Bullock. * 


2 


: pl. 84 Mich. 
1682 —— 2 Vern. 496. S. C. cited by Ld. Keeper. Paſch. 1705. 


5. A Feoffment by Deviſor after the making his Will ro A. and B. in 
T-uft, to the U ſe of the Deviſor and others, till the Deviſor limit and 
order new Uſes thereof, which he never did, and died, is no Revocati- 
on in Equity. Chan. Rep. 42. 5 Car. 1. Barker v. Zouch. 


—ͤ—ũ——ͤ— —ßt0.— 


— 


R/. What Act of the Deviſor is a Countermand of 
| the Will.] 


I | F the Deviſor aliens the Land, and repurchaſes, pet the Will 

is revoked. 44 E. 3. 33. ++ All. D. 35 4+ D. M. 143. 55. 
Contra, 2 R. 3+ 3+ b. 4 

2. Tf bciore 27 H. 8. Ceſtuy que Uſe had deviſed the Uſe and at- 
ter came 27 H. 8. which transferred the uſe to the Poſſeſſion; this 
was a Revocation, becauſe the Uſe was gone by it, and every Man 
is Party to the Statute, and by Conſequence the Oewtor, and 
therefore it is a Revocation. D. 3+ 4 Ma. 148. 54, 55+ 

z. E. G. a Feme Sole, deviſed her Lands to a Man and his Heirs, whom Gouldsb. 
{ve afterwards married, and then ſhe died without Iſſue. Adjudged that 1 : 
ner Marriage was a Revocation of her Will, tor it being her own vo- 8 © rug 
luntary Act, it amounts in Law to a Countermand of her Will. Swinb. jadged no 
270. Cites 4 Rep. 60. b. 61. a. Mich 30 & 31 Eliz. C. B. Force v. Will be- 
Hembling. | 525815 
dle at the Time of her Death, and it is at the Time of the Death of the Teſtator that Wills take 


Effect, — And. 18 1. pl. 217. Anon. S. C. adjudged that the Will is void, and the Husband ſhall 
da Nothing by it. 


4. If a Leaſe for 20 Nears be bequeath'd to F. S. and after the Teſtator 
makes a Leaſe for 15 Tears, this is no Revocation, but if the Te/fator 
eller his Will made takes a new Leaſe for a longer Term ſo as the former 
Leaſe is ſurrendered in Fact or in Law, this is a Revocation, or at leaſt 
an Adnullation, tor this is another Leaſe, and not that which he had 
at the making of the Will. Wentw. Ott. of Executors, 22, 23. 


Nn (R. 2) Will. 


— — 3 =O i Dd - = 
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n 


Devile. 


Cro. * 1. 
pl. 4. Arg. 
tb, 8. C 

| Cro. C. 
24. in pl. 16. 
Cites S. C. 

2 Salk. 
59 2. in pl. 1, 
cites S. C. 

3 Mod. 
204. Arg. 
dites 8. C. 


(R. 2) Will. 


Revocation by ſome other Will. 
Je. Fax. en Seb. 


1. JF a Feme Sole makes a Will the iſt of May and gives Land, and 

after May 10 marries and the Baron dies May 20, and May 3, 
the Feme dies. This is a void Will, though the was then diſ.cover; 
and ſo the Marriage is a Revocation. PI. C. 344. by Lovelace Ser. 
jeant, Trin. 10 Eliz. in Caſe of Brett v. Rigden. 

2. A Man deviſed Lands to his younger Son and his Heirs, and after. 
wards he took a Wife, and by another Will in Writing he deviſed the 
Lands to his Wife for Life, paying Yearly to his Son and his Heirs ſuch g 
Rent. Anderſon and Glanvill held it to be no Revocation, but that in 
this Caſe both Wills may ftand together unleſs the latter be Contrary to the 
firſt Will, or that there be an expreſs Revocarion, and here his Inten- 
tion appears to be only to provide tor his Wite whom he afterwards 
eſpouſed, and not to alter it as to his Son, and the appointing the Rent 
to him thews that the Reverſion thould be to him. The Matter was 
afterwards ended by Arbitrement. Cro. E. 721. pl. 51. Mich. gu, 
& 42 Eliz. C. B. Coward v. Marſhall. 


3. It a Man ſeiſed of Land in Fee, thereof enfeoffs a Stranger unte 
the Intent to perform his Nil, and alterwards the Fzoffor makes his Will, 
and deviſes the ſame Land unto a Stranger in Fee, In this Will the 
Feoffor may alter his Will by a later Will, becauſe that in this Caſe the De- 
viſee ſhall not have the Land but by Force of the Will, and that can- 
not take Effect but alter the Death of the Deviſor. The ſame Law is 
of Land, Tenement, Rent, Common &c. deviſable by Cuſtom uſed in 
{ome Places &c. and alſo the fame Law is of other Chattels Real and 
Perſonal deviſed, Mutatis Mutandis &c. Perk. S. 481. 

4. It a Man of found Memory makes two Wills, that is to ſay, one 
in the 6th Tear of the King, and another in the 8th Year of the ſane 
King, and after the Te/fatcr leing /ick in his Death- Bed, and dumb, and 
a Man in the Preſence of his Neighbours, delivers both the Teſt ainents unto 
the Teſtator, and he takes tnem boch in his Hand, and one of the Neigh- 
bours deſires him to deliver back uno them the Teftament which he wills 
ſheuld ſtand and be his laſt Nu, and he delivers back unto them the 
Teſtament with the former Date, and keeps the other Teſtament by him; 
now the Teſtament that is delivered back thall itand, notwithſtanding 
it has the former Date, and was w:ititen betore the other Teſtament 
&c. Perk. S. 479. | 

5. An Eſtate in Land [Was] deviſed by Will in IWriting, afterwards 
[Teſtator] made a verbal Il! to revoke it. This is not Revocation. 
Toth. 286. cites Moggeridge v. Wither, 12 Car. 

6. The Teſtator devited his Lands to V. D. in Tail, and afterwards 
by a ſubſequent Will he dewſed rhe ſame Lands to Elis. his eldeſt Daugh- 
ter for Life, Remainder to her fit, ſecond, and third Sons in Tail Male, and 
gave a Rent Charge of 10091. per Aunum to the ſaid W. D for Life, both 
which Wills were qu publiſged; but the Te/tator, a little before he died, 
declared, that his firſt Will ſhould ſtand and be his Will. The Court 


charged the Jury to inquire if the Publication of the firſt Will in ſuch 


Manner after the Publication of his laſt Will was not a Revocation of 


the laſt Will, who found that it was. 2 Sid, 2. 3. Mich. 1657. B. R. 
Colt v. Dutton. 


* 


J. A. by Will in Writing deviſed Lands, and a Year after he made ano- 
ther Will in Writing but deviſed no Lands by the laſt Will. The Court 


delivered 


Deviſe. 
delivered their Opinions in this Caſe, viz. That they were not ſatisfied 

the ſecond Will did revoke the former, becauſe ir is not found that 

ny Lands were deviſed by this ſecond Will, ſo that it may be, or it 

may not be, conſiſtent with the former; and where the Matter /tands in- 

differenter, the Court will not ſuppoſe a Revccation of a former Will ſolemu- 
ly made. But Hale Ch. Baron held, That a ſecond ſubſtantive indepen- 

{ent Will, though it do not by expreſs Words import a Revocation of 
a former Will, nor paſſes any Land, will yer amount in Conſtruction 

of Law to a Revocation ; bur here it being in Doubt whether this were 

ſo or not, he held there was not ſufficient Matter found for the Court to 

conſtrue it to be a Revocation; for it may be, for aught appears to the 

contrary, that the ſecond Will in this Caſe was a Confirmation of the 

former. Hardr. 376. in pl. 3. Mich. 16 Car. 2. Seymour & Ux. v. 

North wortly. 

8. 29 Car. 2. cap. 3. S. 22. No Will in Writing concerning any Goods 
or Perſonal Eſtate ſhall be repealed, nor fall any Clauſe or Bequeſt therein 
be alrered, by = Words, or Will by Word of Mcuth only, except the 
ſame be in the Lite of the Teſtaror committed to Writing, and read to 
the Teſtator, and allowed by him, and proved to be ſo done by three 


Witneſſes. 


9. A. deviſed 400 J. to be laid out in finiſhing a Houſe, and afterwards 2828 
lays out as much himſelf, but the Houſe was not finithed. The 400 l. & Cb 27 


ſhall not be allowed though it was inſiſted that atter A. had laid out ſays nothing 
more than the 400 |. he declared a little before his Death, that whe- as to the 
ther he lived or died that Work ſhould be finiſhed. Vern. 95. pl. 83. Teſtator's 
Mich. 1682. Husbands v. Husbands. ay ing out 


ü ſo much 
himſelf, but ſays it was unfiniſhed when he died; and that the Will was good as to Perſonal Eſtate, 
but not as to the Land. 


10. A Will was duly made and figned by the Teftator, and a Revo- Freem. Rep- 
cation was wrote on the ſame Paper but not jigned by Teſtator, it is not ſut- 22 4 133: 
hcient within the Statute of Frauds, 3 Lev. 85. Hill 34 Car. 2. C. B. age 
Hilton. v. King. 2 Vern. 742. 


x | Cites S. C. as 
adjudged that it ſhould not amount to a Revocation, 


It. Two Wills without Date ſo that you cannot tell which is the Parliament 

| firſt and which is the laft, they ſhall be both void, becauſe by making 8 * 

tbe latter the firſt is gone, and you cannot tell which is the latter, yet „ pr.” 

one ot them muſt be the latter. Arg. Show. 550. Mich. Jac. 2. in Caſe $ C. and b. 

ci: Hircchins v. Baſſet. z Mod, 

12. A Man deviſes to his Son his Lands to him and his Heirs, Aſter- 299. 8 C. 

wards he 1nakes another Will, and thereby he did dewije the ſame Lands 

. to his Ib ife for Liſe, paying the Son &c. and the Queſtion was, Whether 

this laſt Will was a Revocation. of the former? Serjeant Maynard 

arg. takes Notice that this Caſe was (as he ſays) finely cited, and that 

they told you two Lawyers were of Opinion it was none; they might 

have been pleaſed to have given due Honour to tbem, and the Serjeant 

lays, it was the Ch. J. Anderſon and Glanvill a very learned Judge. 

And why was it no Revocation? Becauſe they both ſtand together. 

This Cate Anderſon reports as his own Opinion, as a judginent upon the 

Bench by him and Glanvill, and it ſeems there was no other Judge upon 

the Bench. Show. 541. Mich. 4 Jac. 2. in Caſe of Hitchins v. Baller, 

13. A. deviſed Lands to J. S. and after deviſed them, 1it. Zo 4 Monk. Arg. Show. 

2Aly, To a Corporation. 3dly, Toa Pariſp where all are incapable to 545. agreed 

a, theſe are void Milli, and yet they are a Revocation. Arg. Show. 7 20G N 
f f . ; : e. 

544. Mich. 4 Jac. 2. in Caſe of Hitchins v. Baſſet. 

14. A ſubſequent Will of Lands which does not appear though found Ly Ipid ſays 

Verdi, that ſuch a Will was made, but that what the Contents ꝙ ſuch the Judg- 


Will were, they did nat know, is not a Revocation of a former Will ; ment wan 
| For after war 


= — 


} 
y 
ö 
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affirmed in For ſuch after Will may concern other Lands, or no Lands ar al! 
the Houſe or may be a Confirmation of the Former; Adjudg'd. 2 Salk. 592. pl. 
of Won, 1. Trin. 5 W. & M. in B. R. Hitchins v. Baller. 

5 f 


203. 209 

8. &. wü and Judgment affirmed accordingly — Comb. 90 Noſworthy v. Baſſet. S. C. 
adjudged and affirmed accordingly. — Show. 537. to 556. S. C. argued, but no Judgment, ——._ 
<how. Parl. Caſes 146. 3 Executor and Deviſee of Baſſet v. Noſworthy. S. C. on a Writ of 
Error brought in the Houſe of Lords, and Judgment affirmed there. 


Deviſe. 


— £5 HCO Eee „ © —T— — — —— — Oo - — - - — — — — 


15. Revocation muſt be by a Writing operating as a Mill, or by a 
Writing by which the Teſtator declares his Intention to revoke the firſt 
Will. 3 Salk. 396. pl. 3. Anon. 

16. Deviſe ot Lands in S. to his Son A. for 99 Years, determinabl: 
upon three Lives, and by his Will charges the ſaid Lands with an Anhuity 
of 40 J. per Ann. to his Daighter Nl. and a/terwards deviſes the {ame 
Lands for 99 Years, determunable upon three other Lives, reſerving 591, 
a Tar Rent, this is, during the Continuance of the Leaſe, a Revocation, 
but it is 20 Revocation as to the gol. per Anu. Annuty, there being 
Rent enough reſerved to ſatisfy that. MS. Tab. Feb. tꝗth. 1706. 
Parker v. Lamb. 


MS Rep. 7, Samuel Maſon of Weſtminſter Eſq. 23 June 17129, made his 
Nov. 25, TJI7ll, and two Duplicates ot it were executed before three Witneſſes, and 
1734, Hide 


Minn, Mr. Limbrey, and Dr. Calamy (deceaſed) were made Executors, and 
Al auge, . one of the Duplicates was deliver d to Mr. Limbrey, one of the Executors, 
Samuel Maſon died 2 Oct. 1130, and about three Weeks before his Death 
made ſeveral Alterations and Obliterations with his own Hand in the Du- 
plicate remaining in his own Cuftody, making a new Deviſe of his Real 
Eſtate, and a new re/iduary Legatee, and a new Executor, entirely ftrik- 
ing out the Names of the firſt Deviſecs, reſiduary Legatee and Executors, 
and altered ſeveral of the former Legacies, and inſerted or interlined new 
Legacies, And ſoon atrer wrote another Will with his own Hand, agreea- 
ble in great Meaſure, but not altogether, ro the Will or Duplicate fo 
altered, with the Concluſion in theſe Words, “ In witneſs whereof I the 
ſaid Teſtator have to each Sheet ſet my Hand, and to the Top where the 
Sheets are fixed together, my Hand and Seal, and to the Laſt thereof my 
Hand and Seal, and to a Duplicate of the ſame Tenor and Date this 
Day of 1730. Bur there was no fiening or ſixing together. Teſ- 
tator ſoon after began to write another Will, Word tor Word with the 
laſt, fo tar as it goes, but went no farther than deviſing his Lands. 
Teſtator lived fx Days after, and was in good Health, and might have 
finiſhed and executed both or either of the latter Wills if he had thought 
fit. Teſtator never ſent to or called upon Mr Limvorey tor the Dupli- 
cate of the firſt Will in his Hands, cough Mr. Limbrey lived here in 
Town. After Death of Teſtator all the Teſtamentary Papers or Sche- 
dules were found lying all in looſe and ſeparate Papers, upon a Table 


in his Cloſer, not figned or executed, and the Duplicate ot the firſt Will 
was found on the ſame Table, altered and obliterated (ut ſupra) with his 


Name and Seal thereto, whole and uncancelled, 

Upon Conteſt in the Prerogative Court Sentence was given for the 
Duplicate of the firſt Will in Mr. Limbreys Hands, and upon Appeal 
to the Delegates the Sentence was confirm'd by Lord Raymond, Ch. ]. 
of B. R. and Mr. Juſtice Probyn, Dr. Tindall and Dr. Brampſton, 
(who were all the Delegates preſent) after tour Days ſolemn Hear- 
ing. 

Rnd upon the Petition of Hide (the Executor named in the new 
mention'd Will) a Commiſſion of Review was granted; The Petition 
was heard before Lord Chancellor King 16th or 17th ot March, 1732, 
and now after farther Hearing &c. before the Commiſſioners of Review, 


the former Sentence of the Prerogative Court was again affirmed by 


. | Opinion 


„„ . . © oWQ 1 


— 1 * 
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Devile. I 
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Opinion of all the Delegates except Dr. Pinfold, viz. of the judges, 
che Ch. Baron Reynolds, Juſtice Page and Baron Comyns, and two 
Doctors of the Civil Law, chiefly on the Reafon (ut audivi) that the 
Teſtator did not intend an Inteſtacy, and by the Alterations and Obli- 
rerations in his own Duplicate of his firſt Will, he appeared only to 
deſign a new Will, which as he never perfected, the firſt ought to 
ſtand, and Teſtator not calling for &c. the Duplicate of his firſt Will 
in Mr. Limbrey's Hands, ſtrengthens the Preſumption of his Intent, 


not abſolutely to deſtroy his firſt Will till he had perfected another, 
waich he never did. g 


(R. 3) Revocation by ſome other Will, or by Deed. 
Though not good in all Reſpetts. 


3 By Will duly executed deviſed Lands to B. and after by Carth. 79. 
* another ſubſequent Will revoking all former Wills /ub/crib' >: C. and P. 


by the Teſtator in the preſence of three Witneſſes, but not atteſted by them 8 
in A's preſence, or where A could poſſibly fee them; Adjudged, that clearly that 


the ſecond Will muſt be a good Will in all Circumſtances, to revoke a ir could not 


former Will. 3 Mod. 258. Mich. 1 W. & M. B. R. Eggleſton 3 
v. Speke alias Petit. D e 


| | would be 
conrary to the Intent of A. For A. plainly defign'd it as a Will, and not a Revocation, becauſe it 


bears the Title of her Will. Show. 89. 8 C. adjudged And there it appears that the Lands 
were by both Wills deviſed to B. fo that the laſt Mill was conſiſtent cuith the firſt, and did no ways 
contradict A's former Intention of giving the Land to the Detendant, d. C. cited. Arg Wrmy's 
Rep 344 in the Caſe of Onyons v Tyrer, and argued that the Revoking intended by the Clauſe in 
the Statute (S. 6) was ſuch as ſhould be purely wich an Intention to revoke or deftroy a former Will. 
And thereupon Ld. Chancellor ſaid, that he allowed the Caſe of Eccleſton v. Speke, in r.g:rd there 
the ſecond Will deviſed the Lands to the ſame Perſon as the firſt did, and that therefore it miy truly be 
{aid tnat the ſecond Will did not intend to revoke the former, but rather to confirm it; But that had 
the laier Will been otherwiſe, and taere had been no D-viſe of the Lan], or had extended only to 
Perſo al Eſtate, then the General Clauſe of Revoking all former Wills wight have been a good * 
vocation; And if the later Will had given the Lands to a third Perſon, it ſhonid not let in the 
He r, the Intention thereof being to give the ſecond Deviſ e whar it took frm the firſt, without re- 
gard 10 the Heir, and if the ſecond took Nothing, the firſt could loſe Nothing. Hill. 1716 Ibi!. 
344, 345, Though in a later Will there is an expreſs Clauie of Revoking all former Wills, 
yet chat luer Will being void by the Witneiles not atteſtiig it in the Teſtator' Preſence, that would 
uot ant to a Revocation, it being intended to operate as a Will, and not o herwi'e as an Inſtrument 
of Revocation; per Cowper C. 2 Vern. 742. Hill. 1716. in Cale of Onions v. Tyrer, ſays it was ſo 
achuaged in Caſe of Eccleſton v. Speke 3 Mod 258. Show. 89 and in Cate of Hilton v King 3 Lev, 
50. —— 8. P. by Lutwich J. accordingly ; but Mountague Ch. J. and Street J. e contra 3 Mod. 
21>. Trin. 4 Jac, 2 C. B. Holl v. Clerk. | 


2. A ſubſequent Deviſe to a Perſon incapable of taking, is a Revocati- Aba ays 
on of a Precedent Deviſe to a Perſon capable. 10 Mod. 233. Palch. an ts 0 


. e eh a | approved b 
i; Ant, in Dom. Proc. in Cale of Roper v. Radcliffe. * Se 


on both 
dides a3 good Law, Ibid. — Deviſe of Lands to A. and afterwards Deviſor deviſes the ſame Lands to 


3. Who was a Papiſt, both Deviſes are vuid ; for though the laſt is void as a Will, yet it is good 
% x Revocation, MS Tab. July 11, 1513. Roper v. Conſtable. 


Oo (K. 4) Re- 


| 


* 
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— 


Deviſe. 


Equ Abr. 
409 pl 3. 
8. C.— 

S C. cited 
Comyns's 
Rep 455. 
in Caſe of 
Limbery v. 
Maſon; 
Trin. $ Geo. 
2. Coram 


Delegatis. 


Movo, neither do the Witneſſes ſubſcribe theirs de Novo; Quære, whether 


being duly executed. 3 Ch. R. 155. Hill. 6 Ann. Hyde v. Hyde. 


— 


(R. 4) Revocation by Obliterating, Tearing &c. 


uu, A, 5. 
29 Car. 2. cap. 3. F. 6. N O Deviſe in Writing of Lands, Tenement; 


or Hereditaments, er any Clauſe thery 
ſhall be revokable, otherwiſe than by ſome other Will or Cudicil in Writing 
or other Writing declaring the ſame, or by burning, tearing, or obliterating 
the ſame by the Teſtator, or in his Preſence, and by his Direction and Cy. 
ſent, but fhall continue in Force until &c. or unleſs alter'd by ſome ther 
Will or Codicil in Writing, or by ſome other Writing of the Deviſor, fiened 
in the ag red Ft or more credible Witneſſes, declaring the ſame. 

2. A. by Will in Writing, conſiſting of nine Sheets ſealed &c. by 
him, gives all his Real and Perſonal Eſtate to B. her Heirs Executors 
&c. in Truſt to pay his Debts and Legacies, and takes Notice, that he 
ſealed every Sheet; alterwards A. directed his Attorney to make 2 
new Will according to ſuch Directions, and on the Attorney's bring. 
ing the Paper of Infradions A. ſigued them, and thinking he had made x 
new Will zears off eight of the Seals, but being informed otherwiſe by 
the Attorney, he ſaid he was ſorry, and ſo tore off no more. The latter 
Declaration in Writing was a ſufficient Revocation of the former Will, 
as to the Perſonal Eſtate, bur the other remained good for the Real, ir 


3. A Man makes his Will in Writing, and ſigns, ſeals and publiſhes 
it in the Preſence of tour Wirtnetles, no atteſt and ſubſcribe the ſame 
in his Preſence; and thereby gives to H. P. his Son, and to his Heirs 
and Aſſigns for ever, his Lauds &c. in the Parith of Wood &c. Dec, 
1715. The ſecond ot January tollowing he orders one O. to make an 
Alteration in his Will, and aterlines theſe Words, Igive unto my Witt d 
P. and her Aſſigus my Lands in W. for her Life, and after her Deceaſ: i 
my Son H. and his Heirs. The Will is read to the Teftator, and he ap 
proves M it, with the Interlineation He puts his Seal upon the Wax u 
the Preſence of three of the ſame Witneſſes, but does not write his Name d. 


this were a good Deviſe to A. tor her Lite; the Doubt was chiefly 
upon Par. 6. 29 Car. 2. cap. 3, whether this Alteration was not a Re- 
vocation within the Statute ; Every Bequett is to continue in Force 
until the ſame be burat & by the Teitator or his Direction, in his 
Prefence, or unleſs the {ame be alter'd by ſome other Will, or otter 
Writing of the Deviſor ſigne inthe Preſence of three or tour Witneſſis 
declaring the ſame. It the Will be ſigned, it may be in any Part; 
And per Parker and Ey re, tae putting a Seal is à good Signing, for by 
Parker Ch. J. the Intention ot the Parties ſigning it, and che Witneſles 
atteiting, is only that the Witneſſes mav Know it again. This Act is 
tully penned, and is not to be expounded away. Per Powis here 18 
no Danger of Fraud or Perjury. Here is a new Deviſe, and not only 
an Alteration. Per Eyre every Thing is right, fave the new ſubſcrit- 
ing by the Witneſſes. The Cafe ot Lee v. Libb, in Show. 68, 69, 8 
right, no Body can ſay this new Bequeſt was ligned in the Preſence d 
the Teſtaror. Per Eyre and Parker there muſt be more than a bare Re- 
vocation, It muſt be ſigned in the Pretence ot Witneſſes; The altering 
a Will muſt be underſtood of a Revoking. i. e. an Alteration by Re- 
vocation, the latter implies of che whole Will, the former of any Part, 
otherwile this altering will claſh with the former Clauſe z fo that it 
the Teſtator revokes the Whole or Part, it ſhall be by Will or Writ 
ing, ſigned in the Preſence of Witneſſes, but they are not he's * 

| ubſcribe 


—— — 


F 


ſubſcribe. Per Eyre is H. P. had been here found Heir at Law, then 
A. the Leſſor of the Plaintiff might have been helped; for if this be an 
Alteration, ſo as H. is not to have the Lands till after A's Death, ſhe 
will have an Eſtate by Operation and Implication of Law. Paſch. 
10 Ann. B. R. Townſend v. Pearce. 

A. on making a ſecond Will of Land, which proves void for Ch. Prec. 
Want of due Atteſtation cancels a former duly made ot the fame Lands 46. Eill. 
and much to the fame Effect thinking the laſt Will perfect. The Sup- 17 3 C — 
poſition of the laſt Will being good and the cancelling it not being ** Arg, 
with Deſign to revoke the Devites as to the Real Eitare, but intending 8 Co — 
to do the fame thing by his ſecond Will brings this under the Head Fer Cowper 
of Accident, and Equity will ſet up the firſt Will again, and per Cow n 51 
per decreed accordingly. 2 Vern. 741. Hill 1916. Oulons v. Tirer. S'“? 

= —— - Gilb. 
Equ. Abr. 407. (E) pl. i. 


Equ Rep. 130. Anyons v. Fryers. S. C. that it is no Revocation; 
8. C. chat it ought to be ſer up again in Equity, 


F. The Teſtator a little before his Death /ent for his Will out of his S. C. cited 
Scrutore in the Preſence of ſeveral Perſons, cance!led it an ſaid, I ean- by Cowper 
rel my Wilt, and deſired them to bear Witneſs of it; and the next Day 2 Vern, 

. *F p 3 : J 5142. as ſo 
told his Phyſician, he was hot 10 his Body, but eaſy at his Heart, and reſolved. 
this was looked upon as a ſufficient cancelling the orher Duplicate that — Chan. 
he had not by him. Comyns's Rep. 453. Trin. 8 Geo. 2. and cites Prec. 461, 


ir as ſo held in Sir Edward Seymour's Cafe; who died 18 Feb S. P. held 


clear'y, | 
1708. | : 3 = | | the Original 
and Duplicate being but ore WH, and therefore muſt ſtand or fall together. 


(R. 3) Revocation by Act of God. 


| | . ' | | * - , 3 - $ k 52 24 | 5 
i. TF one makes his Will and afterwards becomes Lunatick, whether a _ 1 
this Lunacy is a Revocation of a Will made » ile Compos Men- een 
tis? Charlton J. doubted, bur the Reporter, ſays u itavurt Doubt Luna- his Will, 
cy is not a Revocation. Vern. 106. Mich. 1682. in Cate ot Sackvill and after 


| becomes 
„ Ay worth. Non ſanæ 


Meworie, he cannot countermand his WIll, and yet the Diſabili-y or Imperfection of Non ſins 


Memor's is not any Countermand of ir 4 Kep. 61. 4. Mich, 30 and 31 Eli C. 8 Arg in Caſe of 


Porie v. Eembling. And. 181. pl. 21-. S. C and 8 P Arg. — Golosb, oo pl 16. S.-C; 
ind S Þ held accordinely by Anderſon Ch. I. For it is common that a Man a little before his 
N-a:h has no good Memory. Bur Shuttle worth Serie ant ſaid, he did n.t agree that L.w t. be ſo. 
Windham 1 laid, he did nor doubt bur ſuch a Will ſhould be god; but Rhode, J. id, if a Man 
makes his Will, and after becomes Nen Compo, NI entis, and th. lives thee or four Years after, it 
is no Reaſon that ſuch a Will ſhall be good; and he cited 3 E. 3 I in. Northt. ----— Swinb. 68, 
% Part 2 S. 3. (3) that it does nor aiſanna} the preceding F-fame nt, tha rather becauſe this Iu- 
irmity proceeds from the V :iftrarion of God; and not by any Voluntary Act of the Party. 


r 


i ** 
2 


(Kk. 6) Revocation by Act of Law or Alteration of 
Eſtate in Devilcr. 


1 NT OTE, per Velverton and Markham, if a Man deviſes his pj ne. 

ED Land, and after is diſſeiſed and dies, the Deviſe 18 vold ; tor a viſe, pl. 17. 

Deviſe cannot take Effect unleſs the Deviſor dies ſeiſed, and therefore it cites. C. 

is a good Plea againſt a Deviſee that the Deviſor did not die ſeiſed, not _ "ob; - 
denying the Deviſe. Quere, if it be a good Plea that the Dev ifor had j, the P/ int 


nothing there men- 


. 1 


pl. 1. Arg cites S. C. 


— 


88 tt * 


3 , in | =" 
144 Deviſe. | 
Hloned in nothing in the Land at the Time of the Deviſe 3 AS it he is diſſeiſed 


the Year- Fr 3 Ry '  Deviſe.. pl. 18. ci 
Rok had and deviſes, and after re-enters &c. Br Deviſe, pl. 15. cites 39 H. 


If in 6. 18. 

cading a | : SE 1 

Deviſe of Land a Man ſays, that A. made his Will in Writing, but does not ſay, that A. died 6 
ſciſed, this is not good Pleading; per Ellis J. for if the Eſtate of the Deviſor was turn'd to a Rist 
at the Time of his Death, the Will cannot operate upon it. Mod. 217. Mich. 28 Car. 2. C. 
in Caſe of Ingram v. Tothill and Ren. S. C. cited by Holt Ch. J. 11 Mod. 128. 
Trin 6 Ann. B. R. in delivering the Opinion of the Court, and ſaid, he was of Opinion, that if the 
Diſſeiſee re- enters, the Lands ſhall paſs; Becauſe when a Man is diſſeiſed, and he makes a Re entr 
that ſuch Entry purges the Diſſeiſin, and the Diſſeiſee by Relation, to all Intents and Purpotles, is in 
the Poſſeſſion from the Zeginning; and for that Reaſon, he ſhall have an Action for the mean Pro. 
fits, between the Time of the Diſſeiſin and bringing the Action; and ſo is 38 H 6.24. 19 H. 6. 14, 
He may in ſuch Caſe be jultly ſaid to be ſeiſed in Fee of ſuch Lands, and therefore may diſpoſe of, 
and deviſe the ſame away; becauſe the Eniry revelts the Eſtate, and he is now in Conſideration of 
Law, in Poſſeſſion from the Time of the Diſſ-ifin, and therefore is intitled to the mean Profits, ag 
though he had been actually in Poſſeſſion all the while. 


2. If the Father by his Will in Writing, deviſes Lands to his younger Son, 
and the e/der So Knowing thereof enters into the Land and diſſeiſes the 
Father, and fo continues till the Death of the Father, by which the Will 
is void, yet becauſe it was made void by Deceit and Covin, it ſhall be 
made good in Chancery. Roll's Abr. Chancery (S.) Mich. 16 Jac, 
by the Lord Chancellor in Roſwell's and Every's Caſe. | 
Cro. J 690. 3, T. R. had Iſſue by two ſeveral Women cwo Sons, F. his eldeſt, 
24 _ and W. his younger, and deviſed his Lands to F. to tne Uſe of himſelt 
8. 2 C fer Life, and after to the Uſe of the Heirs Males of his Body, and for 
Hutton and Want of ſuch Iſſue, to the Heirs ales of W. and the Heirs Males of 
Winch be- their Bodies for ever; and for Default of ſuch Iſſue to his own right 
Hg . Heirs, And afterwards he made a Leaſe to M. his Son for 30 Years, to 
ceived it to begin aſter his Death, and died without Alteration of his Will. W. en- 
be doubtful, ter'd and ſurrendered to F. who let che Land to the Defendants. Re- 
& Ad- ſolved, that this Leaſe made to W. to begin prout was not a Revocation 
po Ot the whole Deviſe totally of the Inheritance, but quad the Term only. 
cited Sw. Cro. C. 23. pl. 6. Mich. 1 Car. C. B. Hodkinſon v. Wodd. 
1 1. 430. | 
New ok a conſt tent Deviſe is no Revocation. I. id. 542. Arg. cites S. C. ——— 2 Salk. 592. 
S. C. cited 3 Mod. 205. Arg. | 


— 4. After a Deviſe in Fee the Teſtator mortgaged the ſame for 2001, to 
be repaid at three Nears End, but within the three Years he fell fick and 
declared he would not alter his faid Will; This is a Revocation, 
Chan. Rep. 153. 17 Car. 1. Thomas v. North. 

Keb. 33. 5. It one holds Lands in Common with another, makes his Will and 
> te deviſes all his Lands and after makes a Partition by Agreement and nt by 
PB. inow Writ according to the Statute, whether this Partition be a Counter- 


in B. K. to be mand? Quzre, Sid. go. pl. 10. Mich. 14 Car. 2. B. R. Leſtrange v. 
a Revocation. Temple. | | 


S. P. where 6. R. S. and T. are Tenants in Common. T. makes his Will in Wri- 


T. was Te. „ 3 a ; 11 6 5 12 i 
e Pr ting of his third Part, and after by Indenture and Fine Partition it 


mon of a made betwixt the Tenants in Common; and if this Partition be a Re- 
Manor, and vocation of this Will was the Queſtion. Aud ic ſeemed to all the Ba- 
deviſed all Tons, viz. Montague, Littleton, Thurland and Bertie, that it is nor 


his Intereſt 2 ö bt oh 1 
ts the Manes 20 Revocation; But Judgment was not given, becauſe the Plaintiff 


and after. obtained Leave to diſcontinue his Action. Raym. 240 Paſch. 26 Car. 
wards a Par- 2. B. R. Riley v. Baltinglaſs. 
tition cas | | : 
made, and a Fine levied to corroborate the Partition ; and rhe Queſtion was, Whether this Fine and 
Partition was a Revocation or not? And adjudged by the O inion of the Ch. J. and Tracy, that it 
was no Revocation ; becauſe here is no Intent to revoke, nor any material Alteration of the Eſtate; 
for whereas the Deviſor before had a third Part in the Manor, after Partition he hath a third Part 
of the Manor. But Blenco was of Opinion, that the making of Partition was a Revocation.” Freem. 
Rep. 542. pl. 735. Mich. * 1683. in C. B. Webb v. Temple. | 

* This ſeems miſprinred as to the Year, Tracy and Blinco not being then Juſtices ——— And by 
a MS. Caſe of Sir Richard Temple's, Mich. 4 Ann. C. B. it ſeems to be S. C. and held that it was 


not 
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not a Revocation, for in every Revocation there are three Things required; iſt, That the Deviſor 


ould expreſoly declare his Mind that his Will ſhould be revoked. 2dly,; That the Eſtate deviſed 
ought to be altered, which is an imply'd Revocation. 3dly, That the Thing deviſed be altered 


„ 


„ A. deviſed four Tenements to his Wife in Satisfaction of her Dower, 
with Election to take the Dower or the Legacy. Atterwards A. ol 
be of the Tenements and died without new Publication. The Wife in— 
jnſitted to have Satisfaction tor the Tenement fold, Per Ld. Chancel- 
lor ſhe mult rake the Will as it was at the Time of the Death of her 
Husband, for till then it is no Will; let her chooſe the one or the | 
other, but ſhe may not have both. Decreed accordingly. 2 Chan. Caſes | 
24, Hill. 31 & 32 Car. 2. Axtell v. Axtell. | 
8. A Deed of Truſt made by way of Caution by a melancholick Per- 
ſon to prevent 4 Forfeiture in a Caſs which never happened, is no Revo. 
cation of a Will. 2 Chan. Rep. 210. 32 Car. 2. Coles v. Hancock. 

9. Tenant in Tail makes his Will and deviſes his Land, and then by 
Bargain and Sale inrolled makes a Tenant to the Pracipe, againſt whom a 
:ommon Recovery is ſuffered with Voucher of Tenant in Tail to the Uſe 
of himſelt in Fee, this is a Revocation ; tor by the Bargain and Sale 
and Recovery all the Eſtate is altered after the Will. 3 Lev. 108. 
Hill. 34 Car. 2. C. B. Diſter v Diſter. 

10. A. deviſed Land to be ſold by his Executors for Payment of his 
Debts, and after conveys it to Truſtees for Payment of Debts, this is a Re- | 
vocation. 2 Chan. Caſes 116. Trin. 34 Car. 2. Culpepper. v. Aſton. 

11. A. deviſed Land, and afterwards mortgaged the ſame in Fee, This Ibid. 342, — | 
is a Revocation in Law, but otherwiſe in Equity; Per Churchill Maſ- Fiss“ 80 | | 
ter of the Rolls. Vern. 329. pl. 325. Trin. 1. Jac. 2. Hall v. Dunch. 8 G Ta 5. | 


| Chancellor 
confirm'd the Decree; and declared, that though it was a Revocation at Law, yet in Equity ir ſhall 
not be taken for a total Revocation, but the Deviſee ſhall be admitted to the Redemption; For the In- 
tent of making the Mortgage could be no other than only to ſerve his Special Purvoſ- of borrowing 
Norev to ſupply his preſent Occaſions. 2 Chan. Rep. 297. 299. Hall v Dench S. C. decreed 
and affirmed accordingly, | 


12. The Statute of Frauds has not taken away Revocations of Laſt 
Wills by Ads in Law; as if the Teſtator ſhould atrerwards make a Fe- 
off ment contrary to the Willi or any other Act inconſiſtent with it; hut ſuch 
Revocations remain as they were before the making ot this Statute. 
Cited Carth. 81. Mich. 1 W. & M. in B. R. to have been lo held per 
Curiam in their Argument in the Caſe of Eceleſton v. Spe ke. 
4 13. A. deviſed a Leaſe to his Daughter, and after wards A. renews the N Ch. R. 


— * — —— — 


Leaſe; Whether this is a Revocation ? 2 Vern. 209. Hill. 1690, Alford 3 
V. Earle. | bur that the 
: 3 : annexing 
Uicils amounted to a New Publication, — But where a Deviſe is 10 1 S. and his Heirs, if p S. 


lie, a New Publication after his Death will nor carry it to his Heir 2 Vern 299. Alford v. Earle. 
res Pl. Com. 342. Brett v. Rigden. It is a Revocation. Goldsb. 93. pl. 6. Tin. 35 
Eli, by all the Juſtices. Aſhby v Laver. Gibb. 228. per Holt (h. ] cites Goldbb. 93. — 
it Mod. 126. S. C. cited by Holt Ch. J. | 


| 
| 
| 
| 


14. A. deviſed Lands in Truſt to pay Debts, and then tn pay his Wife All the three 
200 J. per Annum tor her Lite. A lives many Years atter, and his 33 
Vebts increaſed from 25001. to 10,0001. the Truſtees being bound with hee 


him tor 8 oo l. A. by Deed and Fine, in which his Wife the now neither the 
Plaintiff join'd, conveyed the Premiſſes to the ſaid Truſtees and their Heirs Morigage 
iv ſell to pay Debts, and the Surplus to him and his Heirs. If this was a and Fine, 


Revocation of the Will as to the 2001. per Annum to the Wite? Or — 


it the Surplus after the Debts paid ſhall not be liable to the 2001. per be a total 
Annum 2 Decreed tor the Wite. 2 Vern, 241. pl. 225. Mich. 1691. Revocation 
Lady Vernon v. Jones & al". | | of the Will, 
| | | being made : 
fo particular Purfcſes, but that after Debts paid, the Widow is to have the 2051, per Ann, Chan, 
rec. 32 S. C. —— The Deviſe of the 200 l. N was on Condition ſhe vele. ſed her Dover. Chan. 
p * Prec. 


*terreg ir A's Deceaſe, and though both determinible on 3 Lives, and that pol- 


6” the libly J. S's. Lives mign: live longelt, yer a Rever/ronary Intereſt paſſes, 
Judges of and will carry the Rent reſerved in J. S's. Leaſe. 2 Vern. 495. pl. 
E. K by 446. Paſch, 1705. Lamb v. Parker. | 

1 ; 19. The Law requires 2 Continuance of the ſame Intereſt, that tie 


* 


* * 
. e 1 8 \ * ” 
— 
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Prec. 32. Vernon v. Jones. 2 Freem. Rep 117 pl. 133. S. C. all the three Commiſſions, 
v ere of Opinion, that the Surplus being to his own Right Heirs, that was ſtill in his own Pans 
and ſhould be ſubject to his Diſpoſal by the Will ; and the Cie of Hall v. Dench was cited, uheg 
after a Deviſe of Lands, the Deviſor made a Mortgage in Fee, and adjudged that the Deviſee moll 
have the Equity of Redemption, 


— 


a. AM. _ 
* 


W-nw. Oft. 15 Bargain and Sale without Iurolment, and a Grant of Reverſſion wit. 
of Exccu- out Attornment will revoke a Will, and yer theſe are void Acts, Af, 
ne 2 Salk. 592. pl. 1. Trin. 5 W. & M. in B. K. + 
So by Sur- 16. Alteration of Eflate, as from an Eſtate Tail ro a Fee Simple by a 
render of # common Recovery ſuflered after waking the Will is a Revocation per 
21 _ Trevor Ch. J. Gibb. 241. cites it as adjudged in Show, Parl. Caſes 134 
He. Goldsb. [Trin. 1695. ] in Ld. Lincoln's Caſe. | 


93. pl. 6. Aſh- : : | ; 
by v. Lever, — Wentw. Olf. Executor 22. — So it is as well of a Surrender i Law as in Fact. Went 
Off. Executor 22, 23. — But a bare Covenant to make ſuch Alterations of Eſtate, is not of iifelt 74 


cient Revocation, without an actual Alceration, We uw. Off. Executors 22. ; 


Abr. Ea. 15. A. being an Earl and ſeiſed of a good Eſtate, which he then in. 
Caſes. 411, rended ſhould go with the Title, made ſeveral Wills to that Purpoſe 
412. Prin. incipally, and with very little Variation. But at length enterta. 

1695. 8 Ks Principa * | 8 HY ' — Atera. 
— > breem ing ſome Thoughts of marrying M S. he by Leaſe and Releaſe con- 
Rep 2-2. veyed his whole Eſtate to J. N. and J. R. and their Heirs, 7o the L 
pl. 277. . of A. and his Heirs, till the intended Marriage ſhould take Effect, and ajtn 
Ear) © Lein- then as to Part in T1 ruft for his intended Wife and her Heirs and Al 

coln's Caſe . : : f l, 
S. C. re. for ever, and as to the Reit to other Ules, with a Proviſo of Power gj 
ſolved that Revecation by his laſt Will and Teſtament, or any other Deed in 
it was a Writing atteſted &c. and tor want of ſuch after ro be made Will or 
6 Deed, then in Truſt tor A. his Heirs and Aſſignes tor ever. f. died 
that upon without Marrying; The Deviſee in the torm-r Wills, and who 
Appeal ir ſucceeded to the Honour, exibited a Bill atter A's Death to fer 
was ſo held ajjde the Deeds of Leaſe and Releaſe, and to have the Will executed, 
r and among Other Things infiſted, that not only the Marriage did not 
nt per by take Effect, bur alfo that there never was any ſerious Overture made by 
two Lords A, on that Behalt. Bur the Bill was diſmitted, and that Diſmithon al- 
only.. firm'd in the Houſe of Lords. Show. Parliament Caſes 154. Earl df 

Lincoln v. Roll, & al. | : 

2 Frzeem. 18, A. deviſed to his Son B. a Houſe &c. for 99 Yars, if three Lis 
Rep. 283. live ſo long, paying C. his Siiter 40 l. per Ann. for her Lite, A. after- 
p. . wards makes a Leaſe to F. „ for 99 Years, if three Lives live ſo long, 
5 Fenster paying 5ol. per Ann. to &. and his Heirs, and a Fine paid of zoo!“ 
of Goinion, Decreed at the Rolls that ir was a Revocation. But reverſed per 
that it vas Wright K. who held it no Revocarion; for the Leaſe to |. S. com- 


men 225 , menced immediately in the Lite ot A. bur B's was for 99 Years trom 
vocation, bu 


5 . 4 S s 
to the Time of his Death ; tor that any, even the leaſt Alteration ol 


this Intereſt, is an actual Revocation of ſuch Will. Per Trevor Ch. 

in delivering the Opinion of the whole Court. 11 Mod. 137 

Hill. 6 Ann. C. B. in Cafe of Archer v. Bokenham. | 5 

Tenant in 20. As where there is a Tenant in Tail, and he makes a Will, and 
Was Bo: deviſes theſe Lands away; now though he has an Inheritance in theſe 
matmnder 10 


bimfolf in Lands, and they are his own, and he could diſpoſe of the abſolute Iu- 
Fee, deviſes heritance and Fee Simple by Fine and Recovery, yer if after the nal. 


Deviſor had at the Time of making the Will zo remarsy unalter'd, even 


bis Lands to ing ſuch Will, at any Time betore his Death, he ſuffers a Recover) o 
7.S and him and his Heirs, and alters the Eſtate from a Tail to a Fee, this : 
; | i 


- 


_— * id 


— he 
* 
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ſo far from making his Will good, that it is an actual Revocation of then ſuffers 4 
che Will, yet he was Owner of the Land when he made the Will, Recovery to 
and is no more now, but only the Eſtate is alter'd, and he has now 3 Nl 
another Sort of Fee. 11 Mod. 157, 153. in Cafe ot Archer v. Bo- Fie, and dies 


kenham. | evithout Iſſue 
a ; a Ju. Male, this 
is a Revocation of the Will. 3 Wms's Rep 163 pl 45 Hill. 1:42, Marwood v. ee 


Deviſe. 


21. And further, where there is Texant in Fee Simple, and he deviſes 
his Lands away to another, and after that, and* ſometime before his 
Death makes a Feoffinent ot theſe Lands to another, r the Uſe of himſelf 
aud his Heirs ; though this to ſome Purpoſes is no Alteration, tor he is 
ablolure Owner of the Eſtate as before, yet this does not make the Will 

cod, but itis a Revocation thereof; and ſo it was adjudged in the 
Caſe of Lord Lincoln, chough fo ſmall an Alteration was in the 
Eſtate. 11 Mod. 158. in Caſe of Archer v. Bokenham. 

22. It a Man deviſeth Lands in Fee, and afterwards mortgazes the — 
ame in Fee to another, this is no total Revocation, but the Equity of 
Redemption ſhall paſs by the Deviſe. Admitted to be a fertled Rule 
in Chancery. 1 Salk. 158. pl. 10. Mich, 8 Ann in Cauc. York v. 


Stone. | | 
23. A. articles to purchaſe Land, and deviſed thoſe Lands, and after 


Quere, Whether this be a Revocation ? 2 Vern. 680, at the End of- eee 2 

pl. 604. Hill. 1711. Greenhill v. Greenhill. ; r 
24. A. by his Will dated in 1908, gave ſeveral Pecuniary and Spe- Wms* Rer. 

ciſick Legacies, and then gave all his Real and Perſona! Hſtate, aiter all 5115 PL 27. 

his Debts and Legacies paid, 20 B. on Conditicn he took the Name of A. up- Uu _— 

on him, and the Heirs Male of bis Body, Witn divers Remainders over; in a dicke 

Alterwards in 1709, A. together with | S. his Truſtee, by Leaſe and rent Point, 

Releaſe conveyed ſeveral Manors to Trufties and their Hers, to the Vie © Nd 

ot himſelf for Life, without Impeachment ci W ait, and thai the Truſtees ; 75 iu 2 

and their Heirs ſhould execute ſuch Convyance and Conveyances thereot of Fi- 

as 41, by Writing under his Hand and Seal, 6- by bis Laft Will &c. Gerald v. 

{ould dirett or appoint. In 1710 A. died without altering or re- La Faucon- 

voking the ſaid Will, or making any other Appointment touching the N. N 

aid Real Eſtate. Decreed, that the Leaſe and Releaſe was a Re- fiys that the 

vocation of the Will. Abr. Equ, Caſes, 412. Mich. i712. Pollen Conveyance 


v, Husband. mentioned, 
: Sn For The- 


{ur of ſuch Appointment, the Truſt ſhould be to the Uſe of kim and his Ecirs; and Ibid 452 Ld. 
{ }uricellor {aid that this Caſe was aftirm'd in the Houſe of Lords. 


25. Sir Michael Armyn deviſes Lands to an Fxecuter for Payment of 
Debris, and recites that a particular Schedule of them W425 annexud to the 
13311, Remainder over; atterwards he 29rtg ages Part of the fanie Lands, 
and pays moſt of the Schedule Debts with the Mon, Dec reed, that this 
Mortgage is not a Revocation, neither in alt nr Pert, ant that rhe 
z ought to extend to all the Debts that ſhould be,owing at the Time ot 
Death, and not to the Schedule Debts only, and that the Mortgage 
was only a Security, and not an Appointment how it thould de made, 
bat this Decree was reverſed, but without Prejudice to the Heir at 
Law, MS. Tab. May 21, 1117. Bernadiſton v. Carter 

26, A Man hed five Sons, and by his Will gave a Colli ge Leaſe to his M was fees 


Teend Sen, and having made a ſuitable Proviſion by kis Will for all his ef a Leaſe 


ler Sons, bequeathed the Surplus of his Eftate among all his five Children, 19 nag 
ter which tne Teſtaror rexewed the College Leaſe, and the Eldeſt Son Wit) . 
brought his Bill as one of the Reſiduary Legatees, for his Share of this 2. After. f 
College Leaſe, ſuppoſing the Deviſe of it to the ſecond Son to be re- wards , 


voked by the ſubfequent Tenewing thereof; and this being at that Time 5, > 
De F4 


ſolemnly Debated, the Maſter ot the Rolls held it a Cale ot very great , 
Coniequence, 


Deviſc. 


tk a New Conſequence, and that it might prove very inconvenient, and an Hard. 
One to him ſhip ro conſtrue that to be a Revocation of the Bequeſt, which in all 


2 3 1 probability was intended for the Benefit ot the Legatee; his Honour 


Lives. De- therefore ordered the Maſter to ſtare the Matter ſpecially, and reſerved 
creed that Coſts ; whereupon the Eldeſt Son was well adviſed, and proceeded no 


N. 353 further in this Cauſe, but permitted the Second Son to enjoy the Leaſe 
of che Will deviſed to him, notwithſtanding the pretended Revocation by the Re- 


as ro this newal; ſo that the Authorities were rather tor the Plaintiff than againſt 
Particular; him. 3 Wms's Rep. 168. cites it as heard at the Rolls, the 15th. June 
for by me 1722, in the Caſe of Adean v. Templar, | 

Surrend? 9 V | 
of the Ol Leaſe, the Teſtator had put all out of him, and deveſtzd himſelf of the whole Intereſt, 
ſo that there being nothing left for the Deviſe to work upon, the Will mult_ fail, and the new Pur. 
chaſe being of a Freehold deſcendible, could not paſs by a Will made before ſuch Purchaſe ; And 
Lord Chancellor wonder'd that this Caſe, which mutt otten have happen'4,' had not been before de. 
termined. 3 Wms's Rep. 166. 170. Hill. 1732. Marwood v. Turner, | 


And his 27. A. having a Wife and two Daughters, deviſed to his Wiſeſix Houſes 
Iordſnip in Bar of Dower, and all his Real and Perſonal Aſtate to his Daugh- 
8 = ters in Moieties, and after in Con/tderation of the Marriage of F. S. with 
tro-per, One of the Daughters, covenants to ſettle a Moiety of his Real t:/tate to the 
becauſe af- Uſe of himſelf for Life, Remainder to the Uſe of F. d. and Wite tor their 
ter the Arti Lives &c. Lord C. King held this to be but a Covenant, and there- 
Hon Pen fore at Law no Revocation of the Will which diſpoſed of the Real 
to, A. exe- x 2 g 6 | a R 
ented a Ca- Eſtate, but it being for à valuable Conſideration, was in Equity FTanta- 
eil cenfirming mount to a Conveyance, and conſequently in Equity a Revocation of 
his I} il the Will as to the Moiety of the ſix Houſes deviſed to his Wife, ſo that 
ere 25 J. S. was intitled to one clear Moiety ot the Real Eſtate, but ſhe to 
"hich Con. have a Satisfaction our of the other Moiety, and the other Relidue of 
firmarion the Moiety to be between the two Daughters equally, 2 Wms's Rep. 


wt a Re p 328. 332. Hill. 1725. Rider v. Wager. 
} 4 t CF O . ' . 
99 777% as if he had wrote it over again, or had afterwards, for a Valuable Conſide ration, affizn'd 


ever a Moicty of his Real a. d Perſonal Eſtate to his ſaid Daughter, by which the ſaid Moiety ſo 
c1{yo!ed of did no longer continue any Part ot A's Ellate, ſo that bv deviſing afterwards a Moiety of 
his Real and Perional Eſtate, it muſt be intended the remaining Molety only, and to have divided 
that Moiety into Moieties. 2 W ms's Rep. 328. 333. Hill. 1725. Rider v. Wager. 


28. Grant of Reverſion without Attornment is a Revocation, though 
the Land did not paſs by the Srant for want of Attornment. Went. 
Off. Executors, 22. h 

29. Some hold that if Deviſor makes but a Leaſe, leaving the Fee- 
Simple ds it was, this amounts to a Revocatior, bur of this Quæte, and 
it a Difference may not be between a Leaſe tor Jars and a Leaſe tor 

Life, which alters the Freehold. Went. Off. Executor. 22 
MS. Pep. 30 Dorothy Kirby by her Will taking Notice that ſhe was Tenant in 
Apr 1-39. Common by Deviſe of her Father with E. Vaughan Wife of Richard 
Luther v. Vaughan, to them and their Heirs tor ever, cqually to be divided te— 
Kirby. tween them of the Manor of South-Bemifleer &c. 4:4 deviſe unto Edward 
Luther and fohn Kirby and to her Daughter F. Wrizht aud their Heirs, 
all and jingular her Moiety of the ſaid Many aud Lands, upon Truſt 
to ſell rhe ſame, and by the Money ariling by Sale (her Debts and 
Funerals being diſcharged) to pay unto Son John Kirby 100 J. and to 
his two Children John and Elizabeth Kirby Foo l. a piece at their 
Ages of Twenty-one, and in the mean Time to place out the ſaid 
two Sums of 5oo l. at Intereſt, and to apply the ſame for the Edu- 
cation and Maintenance of the ſaid Children &c. | 
The ſaid Dorothy Kirby and Richard Vaughan, and the ſaid Eli- 
zaberh his Wife came to an Agreement to divide the ſaid Manor and 
Lands, and thereupon by Indenture bearing Date 16 May 1722, be- 
tween the ſaid Dorothy Kirby and the ſaid Richard Vau _ we 

izabet 


8 tres rn tt * 


f 
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Elizabeth his Wife of the one Part, and C. Jefferies and John Rhet 
Gent. of the other Part, reciting and taking Notice that the ſaid Do- 
rothy Kirby, Richard Vaughan and Elizabeth his Wife had agreed 
to make a juſt Partition of the ſaid Manor and Lands, there fore they 
gid ſeverally covenant to levy a Fine of all and ſingular the Meſſuages, 
Farms, Lands, Tenements, Woods and Hereditaments, in the faid In- 
denture particularly deſcribed, and declared rhe Uſes thereof as to 
certain Farms and Lands in the ſame Indenture particularly deſcribed 
to the Uſe of the ſaid Dorothy her Heirs and Afgns tor ever, and. 
as to all other Meſſuages, Farms, Lands, Tenements, Woods and 
Hereditaments in the ſaid Indenture particularly deſcrived of which 
no Uſe is declared to the ſaid Dorothy Kirby, to the Uſe of the ſaid 
Richard Vaughan and Elizabeth his Wite, their Heirs and Aſſigns for 
ever, which ſaid F ine was levied accordingly. | | 

In the Year 1724, the ſaid Dorothy Kirby departed this Life with- 
out revoking altering her ſaid Will and left the faid John Kirby 
her only Son. 5 8 

Lord Chancellor declared that the Will of the ſaid Dorothy was 
well proved, but the Queſtion ariſing whether the Deed dated 16 
May, 1/22, and the Fine levied purſuant thereto were not a Revo- 
cation of the ſaid Will, whereupon his Lordſhip referred it to the 
Judges of his Majeſties Court of B. R. at Weſtminſter, who were de- 
ſired to give their Opinion, and certify to the Court, whether the 
Will ot Dorothy Kirby dated 25 Jauuary, 1719. As to the De- 
viſe of the Lands therein contained was revoked by the Deed of 
the 16 May 1122, and the Fine levied in Purſuance thereof, and 
whether the ſaid Dorothy Kirby's Share of the Lands contained in 
the ſaid Deed of 16 May, 1122. and the Fine levied thereon, or 
any Part thereof, did paſs by the Will of the faid Dorothy Kirby? 

To which Queſtion the Judges returned the following Opinion, 
VIZ, 
: 3 are of Opinion that the Will of the ſaid Dorothy Kirby is not 3 Wms's 
revoked by the Deed dared 16 May 1722, and the Fine levied in Rep. 169, 
Purſuance thereof, and that the ſaid Dorothy Kirby's Snare of the . 7 
Lands contained in the ſaid Deed of 16 May, 1722. And the there cites 
Fine levied thereon do paſs by the Will ot the ſaid Dorothy Kirby S. C. and 


of the 25 Jan. 1719. Raymond, F. Page, E. Probyn, W. Lee. 27 eee 
cellor concurred with the Opinion of the Judges, and ordered that the ſaid ſeveral Truſts in the 
ſaid Will ſhould be eſtabliſned. But adds, that if A. deviſes Lands and levies a Fine, and the Cap- 
tion and Deed of Uſes are before the Will, bur the Writ of Covenant is returnable after the Will, 
this ſeems a Revocation ; becauſe a Fine operates as ſuch from the Return of the Writ of Covenant, 
and not from the Caption. See Salk. 341. Lloyd v. the Lord Say and Seal. And yet this is a 


hard Caſe, ſince by the Caption the Party Conuſor does all his Patt, and the Reſt is only the Act 


ot the Clerk or his Attorney, without any particular Inſtructions from the Party. 


21. Though a Covenant or Articles do not at Law revoke a Will, 
vet if entered into for 2 valuable Conſideration, amounting in Equity 
o a Conveyance, they mult conſequently be an equitable Revoca- 
tion of a Will, or of any Writing (as by a Feme Covert) in Nature of 
a 11 2 Wms's Rep. (624.) Trin. 173 1. by Ld. C. King, Cotton 
V. Layer. | | | NY 

32. John Stamp by Will 30 Nov. 1721. deviſed all his Real and Per- MS. Rep. 
ſonal Eſtate to Howſe, Froome, and Spillet, upon ſeveral Truſts for Cha- Mich. 1734. 
rities &c, for difſenting Teachers &c. and »th December following by < - A 
Leaſe and Releaſe, as well for, and in Conſideration of the Natural Love Wine 
and Affection which he bore unto his well beloved Coilſius, the ſaid Howſe Rep. 344 pl. 
and Froome, and his beloved Friend the ſaid Spillet, as of 10s. John 90. 8 C. but 
Stamp the Teſtator conveyed all his Real-Eftate (about 1601. per Ann.) 3 fo 
10 the ſaid Howſe, Froomè and Spullet and their Heirs, to the Uſe of them © 
and their Heirs, with a Power of Revocation upon a Tender of 10 s. and 
alter 11th of ſame December, John Stamp by a Deed of Sale gave all his 
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not good againſt Creditors or the Cuſtom ot London, yer it is good 
2 


Perſonal Eftate to the ſame Howſe, Froome; and Spillet of the Value of 
about 110001. -reſerving the Intereſt Sc. to himſelf for his Life; and jp 
Fanuary following John Stamp Te/tator died, and Howſe, Froome, and 
Spiller obtained Adminiſtration (as Truſtees) cum Teſtamento annexo. 
Zy the Will an Annuity of 15 1. per Annum is given to the Heirs at Lam. 

Bill by Plaintiffs as Heirs at Law to have a Conveyance of the Reg} 
Eſtate as a Truſt reſulting to them upon Suppo/ition that the Dey 
were a Revocation of the Will, and no Uſe &c. ſufficiently declared 
upon the Deeds or otherwiſe to have two Annuities of 15 J. per 


Annum each, and ſome Legacies under the Will &c. 


Mr. Attorney General & al for the Plaintiffs.— This is a reſultin 
Truſt, the Conveyance being Without Conſideration &c. and cit 
Co. Litt. 22. 2 Vern. $71. City of London and Garraway and 
Randal and Hoop, Ibid. 2 Vern. and Pollen and Husband. | 

Sollicitor General for the Defendant. Here is no Truſt to reſult; 
the Conveyance of the Real Eſtate is abſolute; it is expreſſed to be 
for natural Love and Affection, and is to the Grantees and their 


Heirs to the Uſe of them and their Heirs; ſo here is no Room for 


any implied Truſt at Common Law, and before the Statute of Uſes 
2 Feoffment for natural Love and Affection would have been ſufficient 
to carry the Uſe as well as the legal Eitate; fo in a Covenant to 
ſtand ſeiſed &c. Reſulting Truſt is, where a Truſt is raiſed and but 
Part diſpoſed &c. but here no Truſt is raiſed for any Purpoſe &c. And 
where a Conveyance purports to be made for the Benefit of A. it is con- 
trary to the Statute of Frauds to ſay or prove it for the Benefit of 
B. &c. 

Lord Chancellor. The Will begins, I John Stamp having made 
my Eyes my Overſeers and my Hands my Executors &c. intendin 
by this to perſuade the World that he had diſpoſed of his whole 
Eſtate in his Lite-time, and ſo to diſappoint his Wite of the Proviſion 
he had agreed to make on her Marriage and her Option to take by the 
Cuſtom of London, and after ſpecitying the Truſts gives the Truf- 
tees, Howſe, Froome, and Spiller 3201. a piece per Annum for their 
Trouble and Pains. 

The Will and Codicil though dated 28 March 1721, yet were 
not executed till 30 Nov. 1721. then follows the Conveyance of the 
Real Eſtate and the Grant of the Perſonal Eſtate for the ſame Con- 
ſideration of Natural Love and Affection &c. 2 January following 
Teſtator died, and then a Bill brought by the Widow and decreed 
her a Moiety of the Perſonal Eſtace and Dower. 

As to the Truſtees, who now ſet up for themſelves, they have 
acted inconſiſtently, they proved the Will and paid the 151. per Annum 
till lately &c. and Bill is now brought by the Heirs at Law for 3 
Reconveyance of the Real Eſtate and tor a diſtributive Share of the 
Perſonal Eſtate. And 1ſt, raking of the Deeds as diſtinct from the 
Will they are a complear Diſpoſition of his Real and Perſonal Eſtate. 
No Fraud appears, and though the Gonveyance be voluntary and 


againſt the Heir at Law, and the Conſideration as to the Real 
being 10s. Money, that ts ſufficient to raiſe the Uſe, and for Love 
Afﬀettion, that imports a Bounty &c. and as to the Perſonal Eftate, tber. 


is an Intereft reſerved to the Party for his Life &c. 


And another thing jo the Conveyance of the Real Eſtate which de- 
ſtroys a reſulting Truſt is the Power of Revocation, though the 
22 is that which is made in Conſideration of Love and Af- 
ection. 

But the Difficulty is, that it does not appear that Teſtator . Intent 
was altered, and more Benefit deſigned by the Deeds than by the Wil; 
and ſo all ta be conſidered as one Tranſaction, but then it is ae 
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viſe. 
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that the Deeds make a Revocation of the Will, and then all reſults 
for the Heir, but is not clear that this is a Revocation of the Truſts 
of the Will. The Legal Eftate is not given to the Truftees but upon a 
Contingency if his Will ou be diſputed. . And therefore now to com- 
pleat Teſtatot's Intent by his Will, whereas he had given his Truſtees 
fis Eſtate upon Contingency only he now gives them the fame abſo- 
furely. And therefore as by the Will they had the Equitable Intereſt 
upon Truſt, they now have the legal Intereſt but ſtill for the ſame 
Purpoſe. N | 

This is not like Caſes put of Revocations, as of Pullen and Hu⸗ 
band, that was a new Diſpoſition totally, ſo LD, Lincoln's Cale, 
thoſe ſhewing an Alteration in the Intent of Teſtator, nor ſo here.— 


refer to his Will. Anfwer, It is plain, 'Teſtator intended to defeat 
his Wife of her Share by the Cuſtom, and therefore might think 
diſpoſing by Deed might bind her though miſtaken, 

It appears the Execution of the Will was but a few Days before 
Date of the Deeds, and does not appear when the Deeds were exe- 
cured, and if at the ſame 'Time with his Will it would be clear 
without N and holds that it was the Teſtator's Intent, the 
Truſtees ſthould take nothing but according to his Will, and their 
proving. the Will ſhewed their Thoughts &c. that at that Time they 
looked upon themſelves as Truſtees and that the Will ſubſiſted, and 


This while the Matter was fteſh in their Minds, and before they 
had hardened themſelves, and in their Anſwer ſay they are to have 
the Eſtate for their own Uſe at leaſt ſubject to the Truſts in the 
Will. Wherefore holds it a Truſt in them. : 

As to forfeiture by the Heirs in Caſe of controverting the Will 
a5 to the Legacies &c. to them, it is given after to the Truſtees upon 
the ſame Truſts as before and ſo revives them &c. but the Truſtees 


Facts after the Will and not upon the Will itſelf, but this is hard 
tor the Truſtees to inſiſt upon, becauſe they at the ſame Time diſ- 
pute the Will and would pur all in their own Pockets, | 
And holds that there is no Pretence for a reſulting Truſt, the whole 


being diſpoſed off &c. 3 
. , e 
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was. 


(R. 7) Revocation. In Reſpect of the Manner of 
; doing it. 


I, S one ought to be of good and ſound I lemory at the Diſpoſing, 
ſo he ought to be at the Revoking ; and as he ought to make a 
Willby his own Directions, and not by Queſtions, ſo ought he to re- 
voke it of himſelf, and not by Oligſtions; Per Montague Ch. J. and not 
denied by any other. Cro. J. 497. pl. 3. Mich. 16 Jac. B. R. in Caſe of 
Cranvell v. Saunders. 1 WE. ; 
2, A, bequeathed his Black Gelding to B. and afterwards gives him 
zway, or ſells him and buys another Black Gelding. This new-hought 
Horſe ſhall not paſs by the Will, becauſe it was not the Teſtator's at 
the Time of making the Will. Wentw. Off. Executor 23. 
3. If A. by Will in Ocoher in one Year bequeaths his Crop in the 
Barn, and lives to the next October 12 Month and ſells that Crop and 
inneth another Crop, this new or latter Crop ſhall not paſs by the Will, 
and the former cagnor. Wentw. Off. Executor 23. | 

(S.) What 


Obj. How comes Teſtator if intended only to compleat &c. not to 


now they ſay the Will is of no Effect, not a Legacy to be paid &c. 


paid the Annuities and the Occaſion of diſputing the Will is from 


| 
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(S.) What Act of a Stranger [ſhall avoid 4 Will. 
_ Diſſeiſin. | 


2 Le. 165, 1. A Stranger diſſeiſes the Deviſor ; if he dies before Re-Entry the De. 
pl. 197, cites viſes is void 39 P. 6. 18. vb. 

27 o. S. P. Gouldsb. 111. in pl. 16. cites 39 H. 6, S. P. * It ſeems it ſhould be accord 
to Roll 39 H. 6. 18. b. [pl 23] ——— Br. Deviſe, pl. 15. cites S. C. —— Fitzh. Deviſe, pl. 1. 
cites S. C. but it is not S. P. nor is the Point, there mentioned, in the Caſe in the Y ear-Book. | 


— 1 ey * 8 * 
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(T) What Act ſhall be a Revocation. 


Inconſiſtency in the Will, or deviſing the fame Thing 
twice 1n the lame Will.! 


If one de. 1. INA Will, if there be ſeveral Deviſes of one Thing, the la 
5 70 Ocvile ſhall take Effect. Co. Lit. 112. q. , ty 


Fee, and after by the ſame Will deviſes that Land to J. D. for Life, both Parts of the Will ſhall ſtand; 
and in Conſtruction of Law, the Deviſe to J. D. ſhall be firft. 

So if a Deviſe be to J. S. in Fee, and afterwards, in the ſame Will, rhe Land be deviſed to 7.D 
in Fee, they are 228 per Anderſon. And Mead ſaid, That Caſe had been often moved, and 
always ruled, that the Deviſe is good to them both, and they ſhall take as Tenants in Common, or 
at leaſt as Jointenants Cro. E 9. pl. 2. Mich. 24 and 25 Eliz C B. Anon. 

Where Land in the ſame Will is firſt deviſed to one, and afterwards to another, they ſhall take it 
between them, notwithſtanding my Lord Cook's Opinion, that the latter Clauſe revoked the firt. 
Vern. 30. in pl. 25. Hill. 1681. in Caſe of Fane y Fane. | 


2. Note; It was faid by Dyer and Brown Juſtices, that if a Man de- 
viſerh by his Will zo his Son, a Manor in Tail, and afterwards by the 
ſame Will he deviſeth à third Part of the ſame Lands to another of his 


Sons, they by this are Joint- Tenants, 3 Le. 11. pl. 27. Mich. 8 Eliz. 


in C. B. Anon, 


3. And it a Man in one Part of his Will deviſeth his Lands to A. 
in. Fee, and afterwards by another Clauſe in the ſame Will, deviſeth 


the fame to another in Fee, they are Joint-Tenants. 3 Le. 11. pl. 27. 
Mich. 8 Eliz. in C. B. Anon. | 


— — ——— — 
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(U) In what Caſes the e Eftate ſhall be revoked, 


which was before deviſed, and where but Part. 
Sa fret fon .. | 


1. JJ a Pan ſeiſed in Fee deviſes it to J. S. in Fee, and after leaſes 
ir to J. D. tor Years, this is not any Revocation of the Fee, 


but only during the Years. Mich. 38, 39 El. B. B. between Mon⸗ 
tague and Jeſtrys; agreed per Curiam and Counſel, 1 
2. So, if after the Devile he leaſes it to another for Life, yet this 


is not any Revocation of the Fee but only during the Slate for 
Lite, for his Intent does not appear further than only Drege hs 
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=ſate. Mich. 38, 39 El. B. B. between Montague and Jeſtrys 
agreed per Curiam. 


3. [do] ik a Husband poſſeſſed of a Term for 40 Bears deviſes it ta 
his Wife, and alter leaſes the Land to another tor 20 Years. ann 
dies, this Leaſe is not any Revocation of the whole Eſtate, but 
only during the 20 Years, and the IDite {hall have the Reſidue by the 
Devile. 26 El. B. Mikex's Cale of Kent, by Gaudp. 

4. Ik a Man deviſes Black-Acre to J. S. in Fee, unn after upon This in 
Marriage between him and A. covenants to make a Feotfinent of the the Original 
ſaid Black⸗Acre, and of other Land in Fee to the Ule of himſelf + tor is (in Fee) 
Lite, the Remainder to his new Wite tor Lite, the Remainder to his 5 re 
own right Heirs, and after * makes a Feoffment accordingly, by which P : 
this is a Revocation of the Will as to the Eſtate for Life of the Fol 1 
Feme, yet this is not any Revocation as to the Fee, notwith⸗ 4 
ſtanding he made the Feoffinent in Fee to the Feoffees, and 1t- 138 | 
mited the Remainder to his own right Peirs, tor this is only his che Notes 
old Reverſion without any Alteration. M. 38, 39 El. B. B. be- there: 
tween Mountague AND Fes, per Curiam agreed ; But it ſeems 
this is not Law, for his Intent appears to have it by the new Ltmt- 
=_ which revokes the Will. Oubitatur, ). 41 El. B. B. ſame 
Cale. "TY 
5 5. A. by Will deviſed to B. in Fee, and afterwards by Indenture 5 
makes a Leaſe for Nears of the ſame Lands. This Leaſe, if nor made Keeper. 2 
v the ſame Perſon, ſhall be a Revocation pro tanto only, even at Law. Vern. 496. 
Cro. J. 49. pl. 20. Mich. 2 Jac. C. B. Coke v. Bullock. Paſch. 1705. 

6. A Mortgage for Years of Lands deviſed in Fee is a Revocation And upon 
90 tanto only. Chan. Caſes 193, Hill. 22 & 23 Car. 2. Barber v. Took © Appeal 


and Lindley, dee La. 
| C. Jeffries 

E ifirmed the ſame, and declared, that though ſuch Mortgage was a Revocation at Law, yet in Equity 
it ſhould not be raken for a total Revocation, bur rhe Deviſee ſhould be admitted to the Redemp- 
tion ; For the Intent of the Mortgagor's making the Mortgage, could be no other than only to ſerve 
bis Special Purpoſe of borrowing Money to ſupply his preſent Occaſions. Vern 342. Mich. 1685. Hall 
, Dunch. —— S. C. cited by Sir Joſeph Jekyl Maſter of the Rolls, and ſaid that the Reaſon is 
equally applicable to Mortgages in Fee, or for Years. And cited alſo Show Parl Caſes 156. Ld, 
Lincoln v. Roll, where it was admitted by Counſel of both Sides, that a Mortgage in Fee was not 
4 Revocation of a Deviſe, becauſe (as the Counſel of the Appellant ſaid) in Equity the Mortgage 
makes not the Eftate another's, and (as the Counſel of the Reſpondent ſaid) becauſe a Mortgage is 
not an Inheritance, but a Perſonal Eſtate. 2 Wms's Rep. 649. Hill. 1432 in Caſe of Sutton v. Sutton. 

But if the Mortgage is to the Deviſee, it is a Revocation in toto, but otherwiſe had it been to a 
Stranger ; per Ld. Macclesfield. Ch. Prec. 514. Harkneſs v. Baily. 

A Mortgage by Leaſe and Releaſe and Fine, is only a Revocation of a Will deviſing the ſame Lands 
»; tanto. Per Ld C King. 2 Wms 329. 334. Hill 1725. Rider v Wager. A Mortgage ſub- 
ewucnt to a Deviſe is no Kevocation, but pro tanto only. 2 Vern. 496. cited by Ld, Keeper. Paſch. 
1:05. as the Caſe of Hall v» Dunch —— Vern. 329. pl. 325. Trin. 1 Jac. 2 S. C at the Rolls held 
accordingly. S. C. cited by Lor.is Commiſſioners. Mich. 1691 2 Freem. Rep. 117.pl. 133: — Ibid, 
203 pl. 277. Paſch. 1695. cites 8. C. 


A Mortgage was made after a voluntary Settlement, with a Power The Reaſon 
of Revocation and a Will in Confirmation of ſuch Settlement. The why a Mort- 


Mortgage is a Revocation pro tanto only. Vern. 97. pl. 84. Mich. f. Air uy 


1632, Perkins v. Walker. not a Revo- 
135 | cation, is, 
decauſe the Mort age does carry upon the Face of it a Defeaſance, ani it is not reckoned an Inhe- 
ritance to the Heir of the Mortgagee, but ſhall be Perſonal Eſtate and Aſſe:s to pay the Morrgagee's 
Debts. Arg. Show. Parl. Caſes 156. in Caſe of Lord Lincoln v. Roll. And becauſe Mortgages 
oy oy 3 as Conveyances of, but only as Charges upon, the Eſtate. Abr. Equ. Caſes 412. Trin. 
95. 8. C. — 7 


8. A Will atteſted by three Witneſſes, being of a Real and Perſonal 
Eſtate, may be revoked by a Writing, being a Draught of a Will only, 
ſigned by the Teſtator without any Witnefts as to the Perſonal Eftate 
and ſuch Draught is a good Will - diſpoſe of the Perſonal Eftate, and 

; W, uc 


8 
| 


— — 


—— A —_ — . 
Deviſe. 


ſuch Legatees of the Perſonalties in the firſt Will as are left out in the ſen 
cond Will muſt loſe their Legacies, but ſuch as had Legacies by the 
firſt Will, chargeable on the Real Eſtate, it the ſame Legacies Were 
deviſed to them by the ſecond Will, they ſhall ſtill continue charge. 
able on the Real Eſtate, and ſhall be raiſed out of it. And fo it (yp 
be whether the Legacies be increaſed or diminiſhed, they being by the 
tecond Will made chargeable upon, and to be raiſed our of, the Rey 
Eftate likewiſe, which though not ſufficient in itſelf to charge the 
Real Eſtate, yet fince the Real Eſtate remained well deviſed by the 
firit Will, they ſhould be ftill ſecured by that Real Eſtate which wy 
well deviſed ; but for other new abſolute Perſonal Legacies they ſpal 
be chargeable only on the Perſonal Eſtate, but ſhall be the „it pajal 
out of ir, becauſe the other have the Real Eſtate for their Fund. per 
Cowper C. 3 Ch. R. 160. 6 Annæ. Hyde v. Hyde. 

9. Where at the Time of the making a Will there are Mortgages to 
the Teſtator if the Equity of Redemption be afterwards bought in or 
foreclſed, yet they cannot paſs without a Republication, that being , 
Revocation pro tanto. 3 Cn. R. 188. Trin. 75 Ann. Litton alias Strode 
v. Falkland. | 
' Io. A, deviſed three Acres of Land to "Truſtees to permit B. his 
Daughter to receive the Rents till the marries or dies, and it ſhe mar. 
ries with Conſent of the Truſtees and Mother, then to convey to her 
and her Heirs. B marries in A's Lite, who ſettles two of the Acres dn 
B. and her Husband and dies; Per Cowper C. this is no Revocation 
as to the other Acre, 2 Vern. 720. pl. 639. Mich. 1716. Clerke y 
| Berkeley. | 
2 Vern. 720. 1x, Mr. Bohun having four Daughters A B. C. and D. makes 
* ic his Will in 105, and thereby deviſes ſeveral Parcels of his Eſtates 
Clarke v. ſeverally to his tour Daughters, & int' al. he deviſes to Truſtees 4 
Berkley & his Lands, Tenements and Hereditaments 12 H and F. or either of thei, 
al' S. C. or near thereto ad joining, i# 7ruft for his Daughter A. until her Mas 
D __ e riage or Death, and in Caſe ſbe marries with ihe Conſent of her Truſts, 
and as to the then for her and her Heirs, or for ſuch Perſou as jhe fhall appoint & 
having the But in Caſe ſhe” ſhould marry without Conſent ot her Truſtees, and forfeit 
Conſent of her Eſtate, then to her other Siſters equally between them &c. After waldz 
— agg in 1708 the Plaintiff Clerk marries A. with the Conſent and Approbatian 
Mother, of her Father Mr. Bohan, and he ſeitles upon the Marriage (his W ite Join- 
that was ing with him, who had theſe Lands in jointure) Hart of theſe Lands 
diſpenſed geviſed to her by his Will atter the Death of her Mother, and al' 11; 
bers ee per Ann. Fee Farm Rent, which was doubttul if it paſs'd by the Will 
Teſtators OF not. 
own Con- Atterwards in 1709, Mr. Bohun the Father dies wit/ out alterin tl. 
fent, which /. 


poo mts Note, Mr. Bohun in a Letter to Mr. Clerk upon the Treaty of Mar. 
than = riage, declares what he will give with his Daughter in Preſent, and 
Conſent of that the will be a better Forcune at his Dearth. 
FTruſtees, iſt, Quere, If this Deviſe to his Daughter A. in Fee upon Condi- 
oP yrocay he tion of marrying with the Conſent of the Truſtees be diſpenced with, 
ined 4 or pertorm'd by her marrying in her Father's Lite-time, and wich his 
Power to — A A 
conſent in 2d. Quære, If the Father giving and ſettling upon his Daughter As 
Nana Marriage Part of the Lands deviſed to her by he Will N the 
ter his Marriage be a Revocation of the whole Deviſe to her, or only pro 
Neceaſs, tanto, as was ſettled on her upon the Marriage ? 

It was argued for the Detendant, that this was a Condition prece- 
dent, and till Performance the Eſtate cannot veſt, that it was not 
perſorm'd by her N with her Father's Conſent, that Conditions 
precedent are not aided by a Court of Equity, but muſt be 2 pel. 

| | T 
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form'd before the Eſtate will veſt either in Law or Equity, and to this 
Purpoſe the Caſes of Fry and JIorter in Vent. and Betty and Lord 
Falkland in Dom. Proc. were cited. 
As to the ſecond Point they argued, that this Settlement of Part of 
che Lands deviſed to her by her Father upon the Marriage, and the 71. 
er Ann. Free Farm Rent, (which they inſiſted was not included in the 
Deviſe to her) was a Revocation ot the whole Deviſe to her. There 


are two Sorts of Revocations, viz. Expreſs'd and Implied. Implied is 


eicher where the Teſtator does ſome Act ſubſequent to the Deni. 
which is inconſiſted with, and renders the Deviſe impoſſible to take 
Effect, or where the Teſtator does ſome Act which apparently theys 
his Mind to be alter'd ſince the making the Will, and chat this Cate 
comes within the laſt of theſe Rules, tor at the Time ot making the 
Will, Mr. Bohun conſidered his Daughter A. as a Child wholly un- 
provided tor, and gives her theſe Lands as her whole Provilion, and + 
to a Child who never had any Portion from him, and theretore ar rhe 
Time of making his Will, A. was to be confider'd in a different View 
trom what the was at the Time of his Death, when ſhe was married 
and had received a Portion, and it cannot be ſuppoſed that a Father 
would make the ſame Proviſion for a married Daughter who has had a 
Portion, as tor a Maiden Daughter who never had any Thing from 
him. | 

They admitted that her marrying with her Father's Conſent in his 
Life-time, cannot be a Forteiture ſo as to velit the Eſtate in the De- 
viſees over, but the Eſtate will deſcend as undiſpos'd of, and ſo ſhe 
come in as one of the Co-Heirs to her Father, for a fourth Part. 

Bur it was inſiſted on. for the Plaintiti, 1ft. That by the Marriage in 
the Lite-time ot the Father, and with his Conſent the Condition in 
the Will was diſpenced with by the Act ot the Father, who did annex 
the Condition to the Deviſe, or elſe the Condition was pertorm'd in 
Subſtance by the Marriage with the Father's Conſent, and where the 
{ubſtantial Part and Intent of of the Condition is perform'd, Equity 
will ſupply the Detect of Circumſtances, and io one Way or other the 
Eſtate did veſt by the Deviſe. 

As to the ſecond Point it was inſiſted, that the Lands given by the 
Father in his Lite-time with his Daughter in Marriage, though after 
the Will made was not a Revocation ot the whole Deviſe to her, but 
only tor ſo much thereof as was ſettled by the Father upon her Mar- 
riage. When Mr. Bohun made his Will, he took into Conſideration 
the whole Affairs of his Family, viz. The Number of his Children, 
and the Quantity and Parts of his Eltate, and allotted ſuch Proportions 
io each Child as he thought proper, He lived a Year after A's Mar- 
rlage, and it he had deſign'd that his Daughter A. ftould have no 
more of his Eſtate than what he gave with her in Marriage, in all 
Probability in all that Time he would have alcer'd his Will according- 
ly, which is a ſtrong Preſumption that his Mind continued, that his 
Daughter A. ſhould have all the Lands deviſed to her by the Will, 
and his giving her Part of them in his Lite-time, is no Argument why 


me ſhould nor have the Reſt at his Death according to the Will. 


Suppoſe a Father by his Will gives his Daughter 100001 and after. 
wards marries her and gives her Foool. for her Portion, and then dies 
without revoking his Will, this is clearly not a Revocation of the 
whole Deviſe, of 10000]. but only Revocation or Sarista&tion pro 


tanto, viz, goool. and the ſhall rake the other 50001. by the Will, 
this is a plain Caſe, and the ſame in Reaſon as the preſent Cafe. 
Cowper C. was ot Opinion, that by the Marriage with the Conſent 
of her Father, the Condition is diſpenced with, and the Deviſe be- 
comes abfolute ; For Conditions of this Kind, be they Conditions * 
| ' Cedent 
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cedent or ſubſequent, are in Nature of Penalties and Forfeitures, and 
if the ſubſtantial Part and Intent be perform'd, Equity ſhould ſupply 
ſmall Defects and favour the Deviſee. It is admitted here is no For. 
feiture, and ſhall I rake away the Eſtate from the firſt Deviſee, when 
it cannot go to the Deviſee over, only to let it deſcend to the Heirs at 
Law, which certainly was never the Intent ot the Teſtator. 

As to the ſecond Point, he held that the Lands ſettled by the Fa. 
ther upon the Marriage of his Daughter A. is a Revocation only pro 
tanto of the Lands deviſed to her, and not of the whole Deviſe; For 
implied Revocations ought to be plain and certain, and the Inconſiſten- 
cy moſt apparent, which is not ſo in this Caſe; For why may not the 
Father give his Daughter all theſe Lands at his Death, though it was 
not proper for him to part with them all in his Lite-time, though he 
gave Part by Deed, why may he not give her che Reſt by Will? 

Decree for the Plaintiff the Wite tor all the Lands devited to her 
by the Will. MS. Rep. Mich. 3 Geo in Canc. Clerk & Ux' y, 
Lucy & al. | 

12. A. deviſed his Eftate to four in Truſt, and afterwards by a Codi- 
cil he revok'd the Part of his Will, whereby he made two of the four Traſ- 
tees, and named two others in their Room, this is no Revocation of 
the other Diſpolitions in his Will. 9 Mod. 68. Mich. 10 Geo, 
Acherley v. Vernon. 


| 2 
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(T) In what Caſe Revocation of Part of the Eftate 
ſhall be of the Mole. 


Cro. E. 160. 1. IF a Man commands another to write his Will, and thereby 
bs pl. 3: 8. 1 give to his Mite an Eſtate for Lite in his Manor ot D. and he 
5 * writes it, that he gives it her for Lite, upon Conditio . that ſhe thall 
the Teſtstor hot marry, und this Condition being ſhewed to the Deviſor, he diſ⸗- 
died before allows it, pet by this the Eſtate is not evoked, but only the Conditi- 
the Will on. Sir Richard Perhall's Caſe cited. Mich. 38, 39 El B. R. 

and that it : Per Pop ham. 
was ruled | | 
in Chancery, that the Proviſo was void, and the Reſt of the Will flood good. —— D 72. a. Marg, 


l. 2. cites 8. C that the Condition is void, becaui'c countermanded by Parol. — 8 Rep. 83 b. Sir 
ichard Pexhall's Caſe is a different Point. 


1 


— — — 
— 


(Y) Where by Revocation of Part [of the Things de- 
vis d] all the Things, or Part only, ſhall be ſaid to 
"Be revoked. | OST 


1. IF a Pan deviſes three Manors to J. S. and after he ſays, that 
g 7 e wal nat 2 have the Manor of D. which is one of the 
three, yet this ſhall not be any Revocation of the Will tor the other 
two Panors. M. 38, 30 El. B. B. Per Popham. - my 
2. Deviſe 7 a Term carv'd out of an Inheritance for 99 7ears before 
the Statute of 3 & 4 W. & M. cap. 14, of fraudulent Deviſes in TU 
70 pay 14% per Annum to his Grand Daughter for Life, and after tho 
making this Will the Deviſor mortgag d this Land to another 17 Soo 
. rears, 
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ars, (which is a Revocation in Law of the Deviſe for the Term, but 
the Deviſee has an Equity to redeem the Mortgage) the Mortgagee 
aligns over the Mortgage to the Plaintiff, who was a Creditor by Bond 
to the Teſtator, and the Reverſion in Fee deſcended to the Heir ar 
Law of the Teſtator. The Queſtion was, It the Deviſee of the Annuity 
tall redeem the Mortgage without paying the Debt due by Bond to 
the Aſſignee of the Mortgagee? Per Cowper C. the Mortgage in this 
Caſe is a Revocation pro tanto of the Deviſe of the Annuity, and ſhe 
muſt keep down the Intereſt, or pay a third Part of the Redemption, 
but being a Deviſee, ſhe may redeem the Mortgage without paying the 
Bond. MS. Rep. Paſch. 2 Geo. in Canc. Saunders v. Hawkins. 


— 


(V. 2) Revocation. By Satisfaction, Gift &c. 


I, EVISE by Will, and an Agreement after the Will made about The fame 

a Portion, and that it was to be in full of what was intended of an Agree- 
by the Will, ought not to be conſtrued as ſeveral Sums. Decreed by 3 
the Maſter of the Rolls, and affirm'd by Ld. K. Bridgman. 2 Chan. IE 


Rep. 35. 21 Car. 2. Hale v. Action. Ch. R. 38. 
15 Car. 1. 


Willoughby v. Earl of Rutland. 


2. A, makes B. his Brother Executor by his Will, and gives him all 
his Real and Perſonal Eſtate, and afterwards marrying, by a Codicil 
wakes C. his Wite Executor, C. thall have the Perſonal Eftate, and not 
B. Vern. 23. pl. 36. Mich. 1681. Wilkinſon v. 

3. A. devis'd to his Daughter two hundred Pounds. Item, I alſo give S.P Arg. 
her my Houſhols Goods, if ſhe ſhall not be married in my Life-time; atrer- A bee, * 
wards he gives with her in Marriage above two hundred Pounds and 1, Id C 
dies, having neither revoked or altered his Will; Per Commiſſioners, King. 2 
The Legacy is extinguiſth'd by the Portion after given, and Elken- Wms's Rep. 
head's Cale was cited, where Payment in the Teſtator's Lite-time 335» 557 


was adjudg'd a Satisfaction of the like Sum devis'd. 2 Vern, R. 115. * 
Mich. 1689. Jenkins v. Powell. Rider v. 
Wager 


A had three Daughters B. C. and D. and deviſed to B. 1000 7. and after in the fame Will de- 
viſec to B. C and D. 15001. a piece for their Portions, and charged the laſt Sums on Land in S. B. 
marries in 4's Life-time, and A. gave B. 40001. Portion; Per Ld. Wright, This 40001. is a Satisfac- 
tion of the 15001 given B. in the Will for her Portion, and a Reyocation of the Will pro tanto, 
out the 10001, being a General Legacy given, B. muſt have it, notwithſtanding the 4000 l. given her 
tor ler Portion. Ch. Prec. 182, Hill. 1401. Ward v. Lant. 


4. A. by Will devis'd 1000 I. a- piece to five Daughters, and after S. C. cited. 
Legacies paid, gave the Surplus of his Lands equally among his five 2 Vera 115. 
Daughters, and gave One Thouſand Pounds Portion with one of them in 
Marriage, the was excluded from the One Thouſand Pounds intended 
by the Will. 2 Vern. R. 257. Hill. 1691, in Caſe of Jeſſon v. Jeſſon, 
cited per Cur, as the Caſe of Elkenhead. 

5. The Defendanr's Teſtator by his Will gave his 4 Daughters 600/. 
g. piece, and afterwards married his Eldeſt Daughter to the Plaintiff, and 
{ave her 700 J. Portion; after that he makes a Codicil, and gives 1oo J. 
. piece to his unmarried Daughters, and thereby ratifies and confirms his 
Will and dies, and the Plainrilf preferred his Bill for the Legacy of 
6ool. given to his Wife by the ſaid Will; and the only Queſtion was, 
hether the Portion given by the Teſtator in his Life-rime ſhould be 
Ek 8 8 intended 
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The Caſe is 
ſtated that 

A. by Will 
deviſed to 1 1 5 : 

his Daugh- terwards gave her 200/. and died without altering his Will. Ld. Mac- 


ter $90 |. and clesfield this a Satisfaction of the Legacy and ſo a Revocation of the 
that after- 


married her 
to J. S. and 


intended in Satisfaction of the Legacy? And held that it ſhould; and 
agreed robe the conſtant Rule of this Court, that where a Legacy ,,. 

iven to a Child, who, atterwards upon Marriage or otherwiſe, had th 
Ike or a greater Sum, it ſhould be intended in Satisfaction ot the I. 
gacy, unleſs rhe Teſtator ſhould declare his Intent to be otherwise 
and it was ſaid the Words of ratifying and confirming do not alter the Cy, 
though they amount to a new Publication, being only Words of F orm. 
and declare nothing of the Teſtator's Intent in this Matter. 2 Ffeem 
Rep. 224. pl. 295. Mich. 1698. Irod v. Hurſt. | 

6. A. by Will gave 750/. to C. his Younger Son, and afterwards buy; 
him a Cornet's Commiſſion for 650 l. and it was proved he intended t 
ſtrike ſo much our ot his Will as ſoon as the Accounts came from Lon. 
don, but he died before they came without altering his Will. Decreed 
that this ſhall go in Diminution of the Legacy, and be taken in Satis. 
faction of ſo much. Ch. Prec. 263. Mich. 1706. Hoskins v. Hol 
i 
7, A. by Will made in 1700 deviſed 50 l. to the Wife of B. and after. 
wards in 17ol gave B. a Note for 501. payabie on Demand. It was 
proved that the Note was intended a Satisfaction of the Legacy, 1; 
was objected that the Note and Legacy were 70 different Perſons, one 
to the Wite, the other to the Husband, and if he had died the Wit: 
ſhould have had the Legacy, and B's Executors the Note, Per Matter 
ot the Rolls, it is a Teſtamentary Queſtion, and Evidence may be 10. 
ceived; and diſmiſſed the Bill 2 Vern. 646. pl. 57/5. Hill. 17, 
Chapman v. Salt. 

8. A. by a Will gave Legacies to his Children, and 7o his eldeft Hr 
2000 J. atterwards he ſends him to Italy and lets him have 400 J. and 
being a Merchant, enters on the Debtor-ſide of his Book, My Sin 
Debtor 4001. Upon a Computation after wards of his Eſtate, and findin 
it deficient, rezrenches by Codicil gool. out of each of the other's Laga- 
cies, without taking any Notice of the eldeſt Son or his 4001. The Mal 
ter of the Rolls decreed the whole 2000 J. Ch. Prec. 298. Trin. 1710. 
Bird v. Hooper. | 

9. A. by Will gave zoo J. to his Daughter, provided ſhe married with 
her Mother's Conſent, it not, only 2001. Afterwards in the Life- time of 
the Father and Mother; the married without Conſent of either. He d- 


Will as to that Portion, Ch. Prec. 541. Mich. 1720. Hartop . 
Whitmore. i | 


zool. in Marriage, and lived four Years after without revoking his Will. After the Fs— 


eath the Husband became Bankrupt, and the Aſſignees brought a Bill againſt the Executor of 
the Father fur the 5021. or to have, ar leaſt, the 2001. Reſidue. Bur Ld. C Parker held that giving 
2 Daughter a Portion by Will, and after giving her a Portion in Marriage, is by the Law of all 
other Nations, as well as of Great Britain, a Revocation of the Portion given by the Wall, and that 

ng; the Portion the Will was ſo ſuthciently revok'd, that any other Act of Revocation would 
king it twice, and diſmiſſed the Bill with Colts. Wrms's Rep. 681. Mich. 1420. Hartop v. 
W hitmore. 


10. Bill by the Plaintiff and Ux'. againſt the Defendants, Executors 
of Mrs. Tryon, to have a Satisfaction for a Note of 500 l. and allo tor 
a Legacy ot 1000 l. given to the Plaintiff's Wife. 

Mrs. Tryon having three Daughters (Ann the Plaintiff's Wife, E. and 


M.) made her Will and thereby deviſed ooo l. to Ann, Sool. to E. and 
Soo l. to MH. &c. After this Will was made, the Plaintiff Mr. Pepper 
made his Addreſſes to Ann, and upon a Treaty of Marriage Mrs. Thon 
gave a Note for Fool. payable within fix Months after Marriage to Mr. 
Pepper, in Augmentation of her Daughter's Portion left her by her Father, 
and the next Day the Marriage was had, and upon the Marriage 22 

8 | rs, 
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. 
Mrs. Tryon, the Mother, was taken ill and died ſix Days after of that Ill- 
meſs, without altering or making a new Mill, but the did declare, that ſhe 
lid intend that her Daughter Ann ſhould bave but 1000). from her, and 
that now ſence ſhe had given her this 5ool. ſbe muſt alter her Will, and 
tent tor an Attorney to do it, but when he came the was Light-headed 
and died ſoon after, and it was ſaid by the Deſendants the Executors, that 
che Aſſets of the Teſtatrix were not ſufficient to pay the Plaintiff the 
500 1. upon the Note and the 1000 I. Legacy, and likewiſe the Lega- 
cies left to the two other Daughters, and two Points were made in 
the Caſe, ſcilicet. | | 
1ſt, It this 5001. Note ſhall be taken in Part of Satisfaction of the 
Legacy of 1000 I. z2dly, It Parol Evidence ſhall be admitted to 
prove the Intent of the Teſtatrix, and in this Caſe ? 
Mr. Vernon for the Plaintiff inſiſted, that the Plaintiff was well in- 
titled to the 5ool. upon the Norte, and alſo to the Legacy of 1000 1. 
and that this Caſe did not come within the Rules of conſtructive or 
implied Satisſaction in a Court of Equity; that here the Legacy 
would not be Satisfaction for the Debt due by Note, becauſe the Note 
was given after the Will made, and conſequently could not be the In- 
tention of the Teſtatrix to diſcharge the Debt by the Legacy which 
was not then in Being, and ſo it has often been held in this Court. 
zdly, As to the Parol Evidence that ought not to be admitted to ex- 
plain the Meaning and Intent of Teſtatrix, the Will being in Writing, 
and the Words plain and certain, and cited the Caſe of Litton v. 
Falkland in Canc. and aſterwards in Dom. Proc. 
Mr, Mead contra. Admitting that the Legacy of 10001. cannot be 
taken as a Satisfaction for the Note of 5ool. yet the Note may be 
conſtrued as a Satisfaction pro tanto of the Legacy, if the Party in- 
tended it to be fo, and cited the Caſe of Calmady v. Calmady in 
Canc. The Father by Will gives his Daughter 1500 J. for her Portion, 
and afterwards upon the Marriage of his Daughter gave her 1500 l. and 
died ſoon after Without altering his Will, This 1500 1. Portion given 
by the Father in his Life-time was held as a Satisfaction ſor the Le- 
gacy. 
Is to the Parol Evidence, he ſaid it was not offered to controul or por the Evi- 
explain the Will in Writing, but to prove the Intention and Meaning dence being 
ot Mrs. Tryon's giving the Note that ſhe meant it to be in Part of the read, were 
1000 J. deviſed by the Will, and that ſhe died before the could alter 7 9% 
the Will, as ſhe deſigned &c. | Tr ad 
Parker C. Circumſtances of the Teſtatrix and het Family may be Doxie, and 
given in Evidence to expound the Will, but nor any Parol Declarations Littleburyx 
to explain the Words of the Will or controul it; that in this Caſe N ga 
there is no Doubt upon the Words of the Will, but the Queſtion is, Proc. 
it the 'Teſtatrix has not advanced Part of the Legacy 1n her Lite-time 
upon the Marriage of her Daughter, and the Evidence is only as to the 
Satisfaction, and thereupon admitted the Evidence to be read. 
Maſter to ſee it Aſſets ſufficient to pay all the Legacies and up- 
on Report the Court to” determine as to the Quantum due to the 
38 MS. Rep. Hill. 9 Geo. Canc. Pepper & Ux'. v. Winyeve 
al”. | . 
10. Mr. Lannoy, on his Marriage with Mr. Frederick's Daughter, ſet- 
ted 500 l. per Annum on her; he after ſurrendered ſome Copyhold Eſtates 
to the Uſe of his Will which he made, and gave the Copy hold to his Wife ; 
Mr, Lannoy after levied a Fine, and made a new Settlement, and increaſed 
her Fointure 300 l. per Annum, but never altered his Will, Ld. Chancel- 
lor. The Settlement is a Revocation of the Will, for ſuch Lands are 
compriſed ; bur the Copyhold is nor, and therefore paſſes by the Will. 
Sel. Caſes in Ld. King's Time, 48, 49. Trin. 11 Geo, Lannoy v. Lan- 


noy. 
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11. A Perſon obliged to lay out Truſt-Money to be ſettled on herſelf f Wi - 
Life, Remainder to the Heirs of A. buys Lands not of the Value of th 
Trn/t-Money, and deviſes thoſe Lands to B. who is Heir at Law to AH. ang 
allo her own right Heir, and gives ſeveral Legacies which could not h 
paid if the Deviſe were not to be taken as Part of Satistaition ; and for 
that Reaſon ſo decreed. Sel. Caſes in Canc. in Ld. King's Time, 6,, 
Mich. 12 Geo. Gibſon v. Scudamore. 
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(Y. 3) Will. Revocation. By Preſumption, 


v. PO N an Appeal before Sentence to the Delegates it was 
adjudged, that if a Man makes his Will and di poſes of his 
Perſonal Ejtate amongſt his Relations, and afterwards hath Children and 
dies, that this is a Revocation of his Will according to the No. 
tion of the Civilians, this being an Inofficioſum Teftamentum. 2 Show. 
242. pl. 240. Mich. 34 Car. 2. B. R. Overbury v. Overbury. 
S. C. cited 2. One made his Will and appointed F. S. a Stranger Executor, af- 
Abr. Equ. terwards he went beyond Sea, and being Governor ot the Plantations 
og ach ſent over for an Engliſh Woman of his Acquaintance, whom he 
Cafe married and had Children by, and died without any actual Revoca- 
tion of his Will; yet this total Alteration of the Teſtator's Circum— 
ftances was held an implied Revocation. W ms's Rep. 304. mentions 
it as a Caſe cited by Sir John Trevor, which he faid he remembered 
to have been adjudged. And the Reporter in a Note there mentions 
it to be the Caſe of Eyre v. Eyre. 
The Lands 3. A. made a Will and deviſed Lands to B. charged with Lepacies ts 
were de- V. R. and F. S. atterwards A. married and had Children ard died. 
viſed tot The Legatees brought a Bill for their Legacies; but Sir J. Trevor 
wo cor held, thar the Marriage and having Children was a Revocation of 
tor afrer- a Will of Land and diſmiſſed the Bill. Wrms's Rep. 304. in a 
wards mar- Note there ſays, this was adjudged 8 December 1701. Brown v. 
ried, 3nd Thompſon. But the Reporter adds, thar he finds indeed in 
ghar 3nd the Regiſter Book, that Ld. Keeper Wright in July following re- 
Privement verſed the Order of Diſmiſſion, and decreed Payment ot the Lega- 
Enſeint of cies; but that in the Abridgment of Caſes in Equity, p. 413. it is 
a Son, which ſaid that it was o the particular Circumſtances of the Caſe, and that 
don wound he allowed the Statute of Frauds and Perjuries did not d | 
be Heir to f : ja extend to an 
the Mother implied Revocation. 
Fs ” . ſo that Lord Keeper thought this no ſuch Alteration of Circumſtances; for that no- 
Injury is done to any Perſon ; and thoſe are provided for whom the Teftator was moſt bound to pro- 
vide for; And ſo he eſtabliſhed this Will. Abr. Equ. Caſes. Trin. 1402. Brown. v. Thompſon. 
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4. In Cafe of great Eumity ariſiug and unreconciled between Teſta- 
tor and Legatee, it ſeems to be of the Nature of a Revocation im- 
plied or greſumed. But there may be a Diverſiiy where Teftator dies 
ſhortly after, and before he comes to the Place where his Will is ſo 
as he has no Opportunity of altering the Bequeſt; and where he 
lives. long afterwards and comes to the Place where the Will is and pe- 
ruſes it, yet makes no Alreragion. Went. Off. Ex. 242. 


(Z) New 
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(Z) New Publication. 


F a Man deviſes certain Lands, and after aliens the + r. Device 
I Land to a Stranger, and repurchaſes, and atter ſhews his pl. 8. cites 
WW ont chat the ſaid Will ſhall be his Will, this 1s a new Publi⸗ POD. 
cation, and the Land ſhall paſs by the Deviſe. 44 E. 3. 33. it hems 
2 K. 3. 3. | | there that 
| | the Alizna- 
tion and Re-taking ſhall not defeat the Will made before; for this is not his Will till he dics. 


I 


2. Tf a Man had deviſed an Uſe before the Satute of 27 H. 8. endl 165: 


hich Devile was revoked by the ſald Statute, becauſe the UlE p. 19, Fre- 
— "transferred into the Poſſeſſion, yet if alter the 32 H. 8. of vcllian v. 


Deviſes he had allowed the ſaid Will without new Writing, thts 15 ren 4 , 


had been a new 12ublication, and the Land had palled by the 0 Will 


fl. „ 3. 4. Mad. 123. 56. [Putbury v. Trevillian. ] — And. . 
Will. D. 3. 4 P 3. 56. [ * | pl. 14. S. C. Aged. 


3. Ik a Man deviſes a Term of which he is poſſeſſed and after Mort- D. 143. b. 


. | ; Marg. pl. 55; 
ages the Term and atter pertorms the Condition, and enters, and dies, A cr 


it ſeems the Deviſe is void. Contra, M. 40, 41. Eltz. B. R. 40 and 41 
Eliz B. R. 
Hewitt's Caſe. Deviſee ſhall have the Reſidue. 


4. Ik a Man deviſes Lands to another, and aſter makes a Fe- No. 789. pL 
oſſmenr ro rhe Uſe ot his Will, though this be a Revocation of 10. 2 Jac. 


the Will, yet the Reference ot the Feoftment ro the Will makes 0 485 28 


it a new Publication of the Will. Huſſy's Caſe adjudged, cited n. Kool. 


by Will. Þ. 4. Jac, B. B. in Fretchevill's Caſe. ment was a 
Revocation 

of the Will, and yer the Countermanded Will was ſufficient to declare the Uſes of the Feoftment ; 

adjudged, — Ow. 76. 28 Eliz. C. B. Gibſon v. Muteſs S. P. Gouldsb. 32. pl. 7. Gybſon 


v. Platlefs S. C. and S. P. | 


5. Ik a Man deviſes Lands in Fee ©]. S. and after makes a Mo. 429. pt 
Feoffinent thereof ro a Stranger, to the Uſe ot himſelf for Lite, 599. _ 
the Remainder to his Wife for Lite, the Remainder to his own Right ke 1 
Heirs, and by the ſame Will makes his Daughter Executrix, ab: Counter- 
mtting that this is a Revocation of the wilt for the Fee, tf mod for the 
alter the Deviſor AND, and inſerts theſe Words in the Will with 2 55 
his own Hands, ſcilicet, I make my Wife and my Daughter my Ex- 4 & OO 
ecutors of this my lait Will and Teſtament; and allo for his Publication. 
Superviſor before-named, who was dead, he puts in and interlines — Godolp. 
another to be * his Superviſor, and alſo gives and inſerts a new „ > 619 
Legacy to his Wife, it ſcems that this is not any new Publi- A) 
cation of tbe Will for the Lands, for the making of a new 55. ys that 
Crecutor, and giving a Legacy, docs not touch the Lands, nor _ writing 
lhew any Intent that this ſhould be a Will for his Lands, bu ar honor 
lor his Goods. Oubitatur. MY. 38. 39 El. B. R. between Mown- Euecutor in 
rogue and Feffrys. P. 41 El. B. R. Same Cale. this Will, 


after Live- 


„ 8 a new Publication of the Will, and ſhall paſs the Land, but cites the Caſe of Mo. pl. 599. 
which See ſupra. 
obſerved that this Caſe was Hot reſolved, but is entred in Roll with a Dubitatur, 


Tr 6. Ik 
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S. C. cited Arg Freem. Rep. 264. in pl. 257. Mich 1679, but the Court | 
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. 62 Deviſe. 


6. Ik a Pan ſeiſed of Lands deviſes all his Lands to J. S. aud 
alter purchaſes the Manor of D. and atter writes in his Will, thy 
J. D. thall be his Executor, yet this is not any new Zublicatin 
to make the Lands paſs H. 38. 39 El. B. N. per Dopham. 

7. But it atter the Purchaſe of the Manor of O. he delivers the fig 
Will as his Will, and ſays, that it ſhall be His Mill without pr. 
ting any Words thereto, pet this is a new Publication to ng: 


FELL 


the Lands newly purchaſed to pats. M. 38. 39 Eltz. B. B. 
Dubitatur. ; | i = 
Cro. E 493, 8. Ik a Man ſeiled of Land in ©, deviſes to another by hi 


pl. 11. Beck. Mill in Mriting all his Lands in D. and after purchaſes other Lang, 


3 Ay in D. and after one J. S. comes to him, and requeſts him to giy, 
all the Ju- him the buying of the Land laſt purchaſed, and he anſwers hint 


Rices (ab- that he will not, but that his Intent was that theſe Lands ſhould 
ſente Gaw- go to his Executors (for the Deviſee was made Executor by the 
dy) ned, Will) as his other Lands ſhould, and after the Deviſor cauſes x 


this a new e REP F ws 
Publication Codicil to be writ, in which there is a Deviſe of ſeveral Perſonal 


of his Will, Things, as Corn, ang Implements of Houſhold, and annexes it 
and ſuffici- to his firit Will, and atter dies without other Publication, yet this 


Alete hail be a ſufficient Jublication to make the Lands newly pur: 


Words to n | 
18S and chalen to paſs by the Will, for there needs no other 8ords in 
Fenmer held the ill than there were before, and his Intent appears that en 
ae e ſzould be his Will by the annexing the Codicil. M. 38. 39 El, B. 
Coden . between Beckford and Parnacoli anjudged. 
thereto is a 
new Publication; For therein he affirm'd that it ſhould be his Will at that Time; but the other uf. 
tices doubted thereof, becauſe he does not thereby ſhew any Intent tht this Will ſhould be for hi; 
purchaſed Land, nor that he then remembred it. Mo 404. pl. 542. Beckford v. Parncott 8. 
adjudged by three Juſtices, but Gawdy doubred. —— Gouldsb. 150. pl. 7). 8. C but no Judy: 
ment. — D. 143. a. Marg pl. 55. cites S. C. as adjudged, and ſays the main Reaſon by Fenner, 
Clench, and Popham, contra Gawdy, was, that this annexing of the Codicil amounted to a new Pub- 
I ication. — 2 Lev. 244 S. C. cited per Cur. that by re publiſhirg the Will all paſſed, becauſe 
the Words min the Will were ſuitictent. | | 


P 


Mo. 353. 9 A Man has Iſſue Four Sons, viz. A. B. C. and D. and deviſes 
pl. 476 S. Lands to B. aud the Heirs of his Body, and alter his Death without 
Hh Iſſue 70 C. in Tail, and then 70 A in Tail, the Remainder 2 the Right 
divided. Heirs of the Deviſor. B. dies having Iſſue F. aud I. Atrerwards the 
The Be Dewilor ſaid, My Will is, that the Son of B. fluid have the Lands de- 
orter ſavs. o;/eq ty their Father, as they ſhould if their Father had lived and died 
RT "_ me. The Devitor died, F. entered, A. the Eldeſt entered; whe- 
Reaſon ther if this amounted to a new Publication, ſo as to intitle the Eldelt 
goes was Son of B. The Court was divided. Cro. E. 422. pl. 20. Mich. 37 & 


ecauſe the 71: e | " 
l Pobli. 38 Eliz. B. R. Fuller v. Fuller. 


cation was not in Writing; and the others thought that there was enough before in Writing to 
make the Iſſues to have the Land, but there they ſhall take by Deſcent, wuc cus now they are to 
take by Purchaſe. | 


2 Chan 10. A. being ſeiſed of ſeveral Lands in D. makes his Will, and 
Rep. 185 deviſes his Lands in D. and all other his Lands and Tenements what- 
2 S ſoever unto his Wife, aud after purchaſes other Lands; and then diſ- 
Point of Re- Courling with B. B. deſired him to let him have thoſe new purchaſed 
publication Lands at the Rate that he bought them; and he anſwered No, 2 that 
5 erg he had made his Will and ſcttled his Eſtate, aud intended that his 
Cure of Wife ſpould have his whole Eftate. The Court inclined ſtrongly that 
Chancery to this was a new Publication and applied particularly to the Lands; 
a Trialat and it is no Matter tor alledging Quod dixit Animo Teſtandi, tor 
Law, anda that muſt neceſfarily be intended when the Diſcourſe hath particular 


Special Ver- . 
dict by Ld. Reterence 


| 
| 


Wy ——— — 


e 185 


3 


Reference to the Will; and they ſaid, that the Caſe in 1 Roll Ch. juſtice 
418. of a new Executor made was not reſolved ; but in the Book ir North's Di- 
is entered with a Dubitatur. Freem. Rep. 264, 265. pl. 28). Mich. rection, was 


found, and 
1679. C. B. Cotton v. Cotton. on a ſolemn 


6 | Argument 
hefore all the judges of C. B. they unanimouſly gave Judgment for the Defendant that the Lands in 
Hueſtion did not belong to the Heir, but to the Deviſee by the ſuid Will. 8. C. cite! 2 Vern. 
200. as tried before Ld, Ch. J. North in C. B But the Point there mentioned is, that the Teſtator 
ing bis Full was in a Box in his Study, amounted to a New Publication. 


11. Teſtator's ſaying, my Will in the Hands of F. S. ſhall ſtand, amounts 
to a good Republicarion. Reſolved per ror. Cur. in a Trial at Bar 
on an Iſſue directed out of Chancery. 2 Show. 48. 31 Car. 2. B. R. 

Anon. | | 

12. A Republication is god where a Man gives all his Lands to J. S. 
and then purchaſes other Lands, and then republiſhed his Will; be- 
cauſe there if he ſhould write it over again he would uſe the ſame Words, 
but where he would have expreſſed it otherwiſe it he had wrote it de 
novo the Republication will not paſs the Lands; Per Scroggs Ch. 

J. to which Jones J. agreed accordingly, 2 Show. 63. Trin. 31 Car. 
2. B. R. in Caſe of Stead v. Berrier. 

13. The Teftator had a Son and Grandſon, both named R. and he de- 2 Vent. 34ts 
viſed his Lands to his Son R. in Fee, and gave a Legacy to his Grand- 5 bd 
ſon R. bur R. the Son dying in the Liſe- time of the Te/fator, he now pub- 8 
lujped his Will, and declared that his Intention was, that R. the Grand- and Judg- 
ſon fpould take by ihe Will inſtead of R. his Father; it was objected that ment in ©. 
this new Publication of the Will by Parol could not alter the Words air rag 
ot the written Will, ſo as to put a new Senſe on them; for Son and 243. Strode 
Grandſon are difterent Names of Appellation, and fignity dif- v. Berenger. 
tinct Perſons ; but three Judges were ot Opinion, that the Word Son $: C. the 
in the Will is applicable to the Grandſon, for he is a Son, and 8 8 

4 . . aVs ite 
more; but this Judgment was reverſed on a Writ of Error in B. R heard that 
tor that no Parol Declaration can carry the Lands to one Perſon, where the Judg- 
by the Words of the Will in Writing they are expreſsly deviſed to ment was 
another, as in this Caſe they were to the Son; and the Teſtator him- + gre 
telt had in this very Will diftinguithed between the Son and Grand- pl 19. 9924 
lon, tor he gave his Lands to one and a Legacy to the other, fo that v. Perryer. 
this new Publication and Parol Declaration can never make the Word S. C. the 
Grandion ſignity Son in the written Will. 2 Jo. 135. Hill. 31 & 32 Court dif- 
Car. 2. B. R. Stead v. Berrier e 

D. . . . the Cauſe 

; | | was ad- 

journed, 2 Mod. 213. S. C. three Juſtices in C. B. were of Opinion for the Grandſon againſt 
the Heir ar Law; but in Error brought in B. R. this Judgment was reverſed. 3 Keb. 845. 
pl. 12. S. C. in 3. R. ad jornatur. Pollexf. 546. Berrier v. Steed. S. C. in B. R. and obſcrves 
that Judgment was given in C B. by three Juſtices, contra Scroggs, and in B. R. Judgment Was re- 
verſed by the Opinion of Scroggs, 1. — and Pemberton, contra Dolben; ſo that upon the whole 
Matter there are four Judges againſt three, and the Judgment of the three ſtand. Freem. Rep. 
292. 8. C. in C. B. adjudged that the Grandſon take by the Deviſe, contra Opiniorem Scroggs. 
Loid. 477. pl. 655. 8. C. in B. R. adjornatur. ——— 2 Show. 63. pl 49. S. C. in B. K. and Judg- 
ment in C. B. reverſed. 


14. New Publication of a Will is favoured in Equity, and a fender 
Evidence will ſerve the Turn; Per Churchill Maſter of the Rolls. 
Vern. 330. Trin. 1685. Hall v. Dunch. 

15. One makes his Will, ſigns it, and declares it in the Preſence of 
three Wilneſſes, and then makes a Feoffment in Fee, or does other Act 
which amounts to a Revecation, and then new publiſhes his Will in the 
Preſence of one or two Witneſſes, this may be good enough, Quezre, 
per Pollexlen. Skin. 227. Hill. 36 & 37 Car. 2. B. R. Anon. 


16. A. 


1 3 
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Deviſe. 
16. A Man at full Age declared in the Preſence of ſeveral Witneſſes 
that his Will made when under Age ſhould fland ; Per Holloway and Al. 
libon the Will is void by Reaſon of the firſt Publication, and the lat. 
ter Publication will not make it good, becauſe it wants the Circum. 
ſtances required by the Statute of Frauds and Perjuries, which will ne. 
ver make any Retroſpect. And [ndgment accordingly Niſi &c. Comb, 
84. Paſch. 4 Jac. 2. B. R. Hawe v. Burton. 
2 Vern. 209. 17. Though a Surrender of a Leaſe is a Revocation of the Deviſe of 
5 C but a Term granted by that Leaſe in Law, yet the annexing of Codicils will 
ION” amount to a new Publication of that Will, and decreed accordingly, 


8 C. cited N. Ch. R. 162. Hill. 1689. Alford v. Earle. 
3 Wrms's | Hes 
Rep. 168. by the Name of Alford v. Alford, and that in 2 Vern. the Point is not determin'd; but 
ſays that upon looking further into the Caſe, and ſearching the Regiſter's Book, it appears to have 
been ruled by the Court, that the Codicil being annexed to the Will was a Re-publication of the Will, 
it the Renewal of the Leaſe. had been a Revocation. 


But fince the 18, Republication will paſs Lands purchaſed after the Will made and 


Sratw'e this Hetore the Republication. 1 Salk. 238. pl. 16. Mich. 6 Ann. B. R. Bun- 
muſt be inI ri. Cok ER 

ting. 9 Mod. ker V. OK. | 
78. Acher- | ; 
ley v. Vernon. And muſt have all neceſſary Incidents. Per Holt Ch. J. Gibb. 229. in Caf 


of Bunter v. Coke. 


19. It an Infant makes a Mill and deviſes Lands, and after full Age 
republiſhes the Will, the Lands paſs. 1 Salk. 238. pl. 16. Mich, 6 

Ann. B. R. in Caſe of Bunter v. Coke. 
20. So of a Feme Covert. 1 Salk. 238. pl. 16. Mich. 6 Ann. B R. 

in Caſe of Bunter v. Coke. 
21. So of a Lunatick ; Per Holt Ch J. in delivering the Opinion ol 
* Court. Holt's Rep. 246. pl. 13. in Caſe of Bronker v. Coke. 
os 

Since the 22. J. Earl of Bath, by his NI October 11. 1684. only executed, 
Stature of 7ook Notice, that his Lands were ſeitled upon his Son Charles and. Fohn 
Fr __ in Tail Male, and then deviſed in theſe Words; In Caſe my Sons ſhall have 
page av Iſſue Male, then for the Preſervation of my Name and Family, I deviſe 
to the re- my ſaid Lands unto my Brother Bernard Granville, and the Heirs Malis 
publiſhing ef his Body iſſuing. B. G. died in the Life of the Teftator, having I; 
n way „ George then Lord Lanſdown, by which the Deviſe to B. G. in Tail 
” 2 . Male lapſed. 15 Auſtuſt 1701. the 7e/tator ſeat for feven Perſons and 
ſolved ; per ſaid, I ſent for you to be Witneſſes to my Will, and ſometimes to be Wit- 
Ld. Cooper, neſſes to the Republication of my Mill; and then took a Codicil dated 15 
LN ea m Auguſt 17101. in one Hand and the Will in the other, he ſaid, This is wy 
Mod. 98. in Vill, whereby I have ſettled my Eſtate, and I publiſh this Codicil as 
Ld. Lanſ- Part thereof, aud then ſigned the Codicil (which lay upon the Table, with 
down's Caſe. he Mill) in the Preſence of the Witneſſes who ſubſcribed it in his Preſence. 
By this Codicil he deviſed in theſe Words; Whereas I heretofore made 
my Will, dated 11 October 1684. which I do ut intend wholly to revoke, 
but in Regard to the many Accidents and Alterations to my Family 
and Eſtate, I by this Codicil, which TI appoint to be taken as Part of ny 
Mill, deviſe as follows, and then deviſed divers Manors &c. to his Son 
Charles and his Heirs, and 1oo1. per Annum to his Nephew, then 
Lord Lanſdown for Liſe. He then put the Will and Codicil together in 4 
Sheet of Paper, and ſealed them up in the Preſence of the ſame Witneſſes, 
but the Will was not unfolded in their Preſence, nor did any of thei 
write their Names as Witneſſes on or under the Will, or on the ſaine Pa- 
per, but on the Codicil only. And by Parker Ch. J. and by the whole 
Court this was held no Republication ; for ſince the Statute 29 Car. 2. 
there ſhall be no Republication by Implication, but the Will muſt be te- 
executed, otherwiſe a Deviſe ot Lands ſhall not be good. Come 
_NeÞ» 
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ct 


Deviſe. 


N. 2 — % 
1 


Rep. 384, 385. cites Hill. 11 Ann. Penphraſe v. Lord Lanſfdown & . 


of Making a Codicil of Perſonal Eſtate and annexing it to the Will 
cannot amount to a Republication of the Will. 2 Vern, R. 722. Mich. 
1716. Hudſon v. Simpſon. 


his Lands to his Nephew Lytton Strode and bis Heirs, and directed thar 
he ſhould take the Surname of Lytton ; and his Perſonal Eſtate he de- 


Equity of Redemption of ſome Mortgages in Fee, which were mortgaged to 
him before he made his Will ; and 13 Jan. 1704. by a Codicil atteſted | 
three Witneſſes, he ſays, I make this Codicil, which I will ſhall be added to 


Ld. Ch. J. Trevor, and Mr. Juitice Tracy, 16 June 1708. decreed that 


Preſence of three Witneſſes. Comyns's Rep. 383. Mich. 10 Geo. 1. J. 
cites Lytton v. Viſcounteſs Falkland. 


25. A Bequeſt void at firſt may by Publication after be made 
good. As if A. gives 10 M. his Wife a Piece of Plate &c. and he has 
10 fich Wife at the Time, but aſter marries one of that Name, and then 
publiſhes his Will again; Now this ſhall be a good Bequeſt. Wentw. 
Off, Executors 25. 

26, A Will revoked may be ſet on Foot again. 1ſt. By a Codicil annexed 
thereunto. 2dly, By adding any Thing to the Will, or making a new 
Fxecutor. 3dly, By expreſs Speech or Word that it fhould ſtand or be 
his Will. Wentw. Oft. of Executors, 24. 

27. It one of the Executors Names is ſtricken out, and a Stet is critten 
er his Head by the Teſtator, or by his Appointment, now he is reviv- 
d Executor; So it the Teſtator expreſs by Word in the Preſence of 
Wirtnetles, that the Party pur our ſhall yet be Executor; But this is 
where the Executors Name is not ſo blotted out but that ic may be read 
and diſcerned, for elſe the Stet is upon nothing, and if the verbal Re- 
affirmance ſhould renew his Executorſhip, then muſt the Will be partly 
in Writing, and partly Nuncupative, his Name not being to be found 
inthe Nuncupative Will. Wentw. Off. of Executors, 25, 26. 


—— . as TM. En 


— _ ——— 


(Z. 2) Set afide. For Fraud, Circumvention &c. 


Eſtate to three Executors in Truſt for M. whom he intended to 
marry, whereas the was a /ewd Woman, and a Feme Covert, The 
Child brought a Bill, the Truſt not being fully proved. Two of the 
Executors declared by Anſwer, that the Truſt was tor the ſaid M. bur 
the third declared he conceiv'd it was ſor the Plaintiff, and that the 
Father declared no Truſt in him for the ſaid M. and the Court decreed 
tor the Child, the Truſt not being fully prov'd. Chan. Rep. 101. 11 
Car. 1. Aynſworth v. Pollard. | CY | 

2. A. by Will gives his Lands to his Wife and her Iſſue, out of the 
Name and Blood of A. The Plaintiff infiſts that this Will was con- 
ved by the Wife, contrary - to the Intent of A. and ggainſt certain 
Acres written by him, whereby he had ſettled the ſaid Lands on the 
Un Plaintiſt 


I. s HE Father having one only Child deviſed the Surplus of his 


24. Sir William Lytton, by his Will 25 March 1700. deviſed all 2 
releaſed or 
forecloſed af- 
5 ter the mak 
viſed to Dame Ruſſell his Siſter and Lytton Strode, and made them ing a Will, 


Executors. After his Mill made, Sir William Lytton purchaſed the will not pats 


new Publi- 
cation, for 

| ; Y it is in na- 
aud be Part of my laſt Will, which I have formerly made. And the ture of a nes 
Lord Chancellor Cowper, aſſiſted by Sir John Trevor Maſter of the Purchaſe, 

. . 1 C . 
this was not a Republication ; tor ſince the Statute 29 Car. 2. there can Counſel. 
be no Deviſe of Lands by an implied Republication, tor the Paper in Arg. 3 Ch. 


which a Deviſe of Lands is contained, ought to be re-executed in the = : 79. 1 
rin. 5 Ann, 


and per Cowper C. accordingly. Ibid. 188. 


— — x > > — — — —— — — — . ——— —_— . 
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Plaintiff and his Heirs, after the Deceaſe of the Wife, and proved thy: 
the Teſtator intended to preſer him being of his Name and Blood, and 
drew Notes for his Will, whereby he gave the Lands to the Wife for 
Liſe, and aſter to the Plaintiff and his Heirs, But A. /eft the perfeg;y, 
„is Mill to an Attorney, who prevaiPd with A. to let the Will be as |, 
ould Pen it. It appearing the ſaid W. had declared to ſeveral, thy 
the had the Land but for Lite, and the Court conceiving A. to be but 
weak, in regard he left it to the Direction of the Attorney, declared, 
and is of Opinion that the ſaid Will was a very ingſicious Will, ſeeking 
to prefer Strangers before Name and Blood, Chan. Rep. 123. 14 Car. 1 
Maundy v. Maundy. 

3. It a Man makes a Will in his Sickneſs by the over importuning of bn, 
Wife, to the End may be quiet, this thall be ſaid ro be a Will made j, 
Conſtraint, and ſhall not be a good Will. Per Roll Ch. J. in a Trial 
at Bar. Sty. 427. Mich. 1654. Hacker v. Newborn. | 

4. The Caſe was, T. of E. deceaſed having made a Will, and there. 
by made his Wife Sole Executrix; The Detendant T. the Son hearing gf 
this Will, came to his Mother in the Life-time of his Father, and perſwai. 
ed her, that there being many Debts, the Executorſbip would be trouble 
ſome to hen; and defrred that he might be named Executor, tor that he by 
reaſon ot his Privilege of Parliament could ſtruggle the better with th: 
Creditors, and perſwaded his Mother to move his Father in it; gerlir- 
ins that he would be only an Executor in Truſt for her; and the Mother 
accordingly prevails on the Father that it might be ſo ; and thereupon 
T. the Son gets a new Will, whereby a Legacy of 5ol. only is given 
to his Mother, and therein he makes himſelt Sole Executor, and can- 
cels the former Will, though the Father oppoſed the Doing thereo!; 
and the /a/t Will was read over ſo low, that the Teſtator could not hear i; 
aud vhen he calPd to have it read louder, the Scrivener cried he was afrail 
of diſturbing his Worſhip. The Defendant having thus made himſclt 
Sole Executor, and procured this Will to be executed, where only : 
Legacy of 50 l. was given to his Mother, fer up for himſelf, and de- 
nied the Truſt for his Mother; and in his tWo firſt Anſwers he denied 
the Will was drawn by his Directions, and that the 50 J. therein given 
to his Mother, was without the Teſtator's Pri vity; but in his chird 
Anſwer he confeſſed it. Upon the Whole Matter it appearing to be, 
as well a Fraud, as alſo a Truſt, the Lord Keeper, not wichſtanding the 
Statute of Frauds and Perjuries, though no 'Truſt was declared in 
Writing, decreed it for the Plaintiff, aud ordered that the Detendanc 
ſhould be examined on Interrogatories, tor diſcovery ot the Eſtate 
Vern. 296, 297. pl. 290. Hill. 1684. Thynn v. Thy nn. 

5. The Plaintiff, a Woman, getting the Aſcendant over a Young 
Lady, made her ſwear to make her Will, and thereof the Plaintiff Exc- 
cutor, and to give her all her Eſtate, and when fuch Will was made, 
made her ſwear not to revoke or alter it. The Young Lady tell Sick, 
complained of the Uſage, conſulted what to do, was much concern'd . 
the Injury done her Relations by this Will, but afraid of being damned 
if ſhe altered it, and ſo died much diſturbed. The Will concerned 
Perfonal Eſtate only, and was proved in the Spiritual Court. The Plain- 
ritt prayed the Aſſiſtance of the Court to get at a Term for Yeats, 
which was in Truſtees for the Teſtatrix. But Jefferies C. declared, 
that though the Will being of Perſonal Eftate only, and being prov'd in 
the Spiritual Court, could not be controverted here, yet the Plaintiff 
ſnould have no Aid from this Court, and therefore diſmiſſed the Bill, 
that he did not nor fee how this could be called a Will, when not Am- 
bulatory as a Will ought to be, nor made freely and voluntary, but 
gained by Reſtraint and Force on the Party. 2 Vera. 76, Trin. 1638. 
Nelſon v. Oldfield. | 
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ee Deviſe. | | | 1 67 


6. A Bill was brought to have a Will ſer aſide, being obtained by B it has 
Fraud and Circumvention 3 and my Lord Chancellor was clear of Opi- ance boon 
chat a Will may in Equity be ſet aſide tor Fraud or Circumvention. Ke 


* 
- 


nion the Hauſe 
Abr. Equ. Caſes, 133. Mich. 1700. Welby v. Thornagh. of Lords, 
: | | that a Will 


4 Real Eſtate could not be ſet aſide in a Court of Equity for Fraud or Impoſition, but e Fre be 
tied at Law en Deviſavit vel non, belng Matter proper for a Jury to inquire into. Abr. Equ, Caits 
153, the 28th July 1728. Brambsby v. Kerridge, Abr. Eju. Caſes 406. (C) pl. 4. S. C. 


Will obtained in Extremis, and upon importunity of Teſtator's Wiſe, 
his Hand being guided in the writing of his Name, let aſide. MS. Tah. 
May 15th 1711. Moneypenny v. Brown. | 
9. A. deviſed Land t MH. his Mother in Fee, F. S. perſuaded her 2 Vern. 699. 
nat the Will was not well guarded, but he would draw another which pl. 622. S. 
ould be ſufficiently guarded. He atter drew a Will, in which /e C. 
gave to M. an Eſtate for Life only, the Remainder in Kee to himſelf. 
Upon a Bill to eſtabliſh the firſt Will, becauſe of the III Practices 
uſed in obtaining the after Will, Cowper C. directed an Iſſue in Mid- 
dleſex, and where the Will was made (though the Lands lay in 
Shropthire) to try, whether the Will by which the Lands in Fee were 
deviſed to MH. was the Iaft Will of A. the Teſtator or not. Wms's Rep. 
237, 289. Mich. 1715. Goſs v. 460 £ 

9. So if J. S. had perſuaded the Teſtator himſelf in the ſame Man- 
ner, and had after limited the Remainder in Fee to himſelf, this 
would have been a good Will in Law, if atteſted purſuant to the 
Act of Parliament, but would be ſer aſide in Equity for the Fraud. 
But as to the Teſtator's being Non Compos, that is intirely at Law 
and to be tried there, Per Cowper C. Ibid. 288. in S. C. 
10. There may be a Fraud in obtaining a Will, that may be re- Wms's Rep. 
lievable in Equity, and of which no Advantage can be taken at Law, 23S. Mich. 
As if A. agrees to give the Teſtator 2000 1. in Bank-Bills, if he will C : © 
deviſe his Eſtate to him, and on Delivery of ſuch Bills makes his ;;$ '&© © 
Will and deviſes his Eſtate to him, and the Bills prove to be forged 
or counterfeit, Per Ld. Chan. 2 Vern. R. joo. Mich. 1715. in Caſe 
of Goſſe v. Tracy. 
11. Bill to be relieved againſt a Will obtained by Fraud and Im- pity Abr. 
poſition upon this Caſe. The Plaintiff's Soy had made 4 Mill in Jan. 133. (6) pl. 
1716, and thereby deviſed all his Real and Perſonal Eſtate to the 19 and 406. 
Plaintiff” his Father, but falling Ill ſoon after at a great Diſtaice 8 5 
from his Father of a Conſumption of which he died, the Dee u- that it was 
aan perſuaded him to make a new Will ſome ſhort Time before his decreed in 
Death, whereby he deviſed all his Real and Perſonal Effate to the Deſeu- the, Houſe 
dant (being his Kinſman) upon Truſt to pay his Debts and Legacies, 3 
but ſays nothing of the Reſiduum, but there is the general Clauſe of of x Real 
revoking all former Wills &c. There were ſeveral Witneſſes to prove Eſtate could 
an Impoſition, and Contrivance, and falſe Suggeſtions to induce the Teſta. not be ſet 
ror to make this new Will, ſufficient to ſatisty the Court that it was Gin 
unfairly obtained, but the Will was regularly Signed, Sealed, and Pul= Equity tor 
liſhed as Statute 29 Car. 2. of Frauds doth direct, and ſo a good Fraud or 
Will at Law. Impoſition, 
It was infiſted for the Plaintiff, that this being obtained by Fraud 3 ed 
and Contrivance, though duly publiſhed according to Law, ought at Law EY 
to be fer aſide in a Court of Equity. That this Court is proper to Deviſavit 
give Relief in all Caſes of Fraud. That a Deed obtained by Fraud vel non, it 
and Contrivance is conſtantly ſet afide in this Court, and tnat there 1:6. ee 
is the ſame Equity to ſet aſide a Will fo obtained, and ſome Caſes bs = 
were cited to this Purpoſe, but none ſeemed directly in Point ot a to inquire 
Will duly publiſhed and good at Lay being fer alide in this Court into. July 


tor 28, 1728. 


— 


& 


Devile. 


2 Wrms's 
Rep. 270. 


Paſch. 1725. 


in Caſe of 
ee 
reaves it 
was ſaid by 
Ld. Com- 
miſſioner 
Jekyll, that 
there was a 
Difference 
betwirxt a 
Deed and a 
Will gained 
from a weak 
Man, an! 
upon Miſ- 
repreſenta- 
tion or 
Fraud; For 
it a Hili be 


gained from 


a weak Man, 


and by falſe 
Repreſenta- 
tion, this 1s 
not a ſuffici 
ent Reaſon 
vo {er it a- 


— — as n -ĩ — — * 
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for Fraud, but ſeveral Caſes were put, wherein it might be rea, 
able to ſer aſide Wills for Fraud and Impotition. | 

It was inſiſted for the Defendant, that there was no Precedent f. 
ſetting aſide a Will duly publiſhed for Fraud and Impolition in thi, 
Court without a Trial at Law, that it would be of dangerous Cone. 

uence and full of Inconveniencies to ſet aſide Wills in Equity 
which are good at Law. One Witneſs ſwears, that the Will was not 
truly read over to the Teſtator before Publication, that if this Dy. 
olition be true the Will is void at Law, that here were Variety of 
Evidence, and therefore proper to go to a Trial at Law upon a De. 
viſavit vel non deviſavit, or any other Iſſue that the Court ſhoylq 
think proper to direct, and inſiſted that Without a Trial at Lay thi 
Court could not ſet alide a Will duly publiſh-d. 

It was replied, that the Fraud in this Caſe depends upon a great 
Number of Circumſtances, and that no Iſſue can be tramed to take 
them all in, nor can a Jury well be charged with them; that Fraud 
is the proper Buſineſs of this Court, and that in Caſe of Fraud it is nu 
neceſſary to grant a Trial Law. 

Parker C. ſaid, I am very well ſatisfied that this Will was obtained 
by Fraud and Impoſition by the Evidence that has been read, and 
that Plaintiff ought to be relieved, but will take two or three Dy; 
to conlider- what Relief is proper in this Caſe ; methinks this Will 
ſhould ſtand as to the Creditors to ſecure their Debts, which ue 
not provided tor by the former Will, for in that the Real Eſtate i 
not charged with them, but before I will totally fer aſide this Will, 
I will conſider well of the Conſequences. Et poſtea (ut audivi) he 
decreed the Defendant to account tor the Perſonal Eſtate having ju 
Allowances &c. and to convey the Real Eſtate to the Plaintitt ſub. 
Ject ro the Payment of the Debts of the Teſtator, as a Truſtee for the 
Plaintiff. N. B. This Decree was reverſed by the Houſe of Lords 
as to Fraud, and the Deviſee to have the Freehold and Perſonal E. 
tare ſubject ro Payment of Debts. MS. Rep. Mich, 5 Geo. in Cane. 
Bransby v. Keridge & al'. 928 

12. R. Son to the late Earl of Radnor married the only Daughter 
and Child of B. who was ſo paſſionately ſond of his Daughter, 
that whenever the was in his Preſence, he would break out into 
great Fits of Paſſion, and weep for Joy to fee her. Notwithſtanding 
this great Fondneſs of his Daughter, one W. took an Opportunity 
when B. was under an Arreft, and offic iouſly came to bail him, and 
in/inuates into him, that his Son-in-law was the Occaſion of his being gi 
reſted ; and thereupon wrought ſo tar upon him as to get him into 4 
private Place, where he was removed out of his $on and Daughter, 
Knowledge, and where he went by a ſtrange Name; no one of his Friends 
had any Acceſs to him but W. himſelt, and ſuch as he would per- 
mit. R. made frequent Application to be admitted to him, but was 
retuſed, which was all in Proof. While he was under this Conceal- 
ment, W. tampers with one B. that had B's Will in his Cuitody, and 
would have had him ſuppreſſed that Will, whereby he gave his Ef- 
tate to his Daughter. It happens, during his being thus 2 he fell 


/ick, then there is a Ni prepared for him to give this Eftate away to 


W. from his only Daughter; they get Three Witneſſes to the Execution 
of ir. This Will was zever read over to him; this appears in the Proof; 
but they got him to execute it; and he dies. Hereupon R. exhibits 
his Bill in this Court to ſet aſide this Will. There was Proof made 
of all this Matter that was opened, and this Point of Surprize in 
obtaining this Will was inſiſted upon ſtrongly. The Ld. Chancellor 
ar the Hearing was aſſiſted by the Ch. J. Bridgman, the Ch. B. 


$i in Equi- Hales, and J. Rainsford. But notwithſtanding all this Proof they 


could 


4 2 _—_— — . 
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Deviſe. 


D ould not prevail to ſet aſide this Will in this Court; and afterwards ty, as was 


th. 


— 
FR . "py 


when they came into the Houſe of Lords they were of the ſame Opi- determined 


nion, and it ended at laſt in Relief by the Legiſlative Power, an A& 7 the Caſe 


f 
ot Parliament; Cited by Baron Powell. 3 Chan. Caſes 61, in Caſe Dake late 
of Bach and Mountague as the Caſe of Bodmin v. Roberts. Newcaſtle's 


| : | : Will be- 
wixt Lord Thanet and Lord Clare, and in the Cafe of Bodmin and Roberts; But where a Decd 


which is not revocable as a Will) is gained from a weak Mari upon a Miſrepreſentation, and without 


| | | any Valuable Conſideration, the ſame ought to be ſet aſide in Equity. 


13. Will jet gſide after Forty Years Years Paſſeſſion under it upon 
Account of the Iaſanity of the Deviſor and although in Prejudice of a 


Purchaſor. MS. Tab. Feb. 24, 1726. Squire v. Perſhall. Fee . 3 - Sw. ..., ga 


14. Executor of a Will which was obtained by Fraud but proved 


in the Spiritual Court, decreed as to ſo much of the Will as ſubjected 


he Lands for Payment of Debts it ſhould ſtand, but as to the reſt, the 
Executor to be a Truſtee for the Deviſee of the former Will; de- 
creed per Ld. Chancellor but reverſed. MS. Tab. March 11, 1727. 
Kerrick v. Bransby. 


(J. 3) Raſures &c. in a Will. What is to be 
done. 


I, HERE there are Raſures in a Will and the Executor 

ſubmits that the Will thould be proved, as if no ſuch Ra- 
ſures had been made, and annexes to the Will an Inſtrument pur- 
porting ſuch Conſent ; North K. thought the Executor concluded by 
this Conſent, but ſaid, the Uſual Courſe in ſuch Caſes is to have a 
Sentence againſt the Raſure, and then a Probat granted with the 
Words raſed out, inferred therein. Vern. 256. pl. 249. Mich. 1684. 


| Parker v. Aſh. 


2, It one of the Executors Names be ſtruck out, and afterwards a Stet 


be wrote over it by the Teſtator or by his Appointment; Now he is 


revived Executor. Wentw. Off. Ex. 25, 26. 


—_ 


— 


(Z. 4) In Caſes where the Will is ſet aſide, What 
Allowances ſhall be made the Executor as to 
Payments by him. 


I, A By Will deviſes bis Lands to his Wife during the Minority of his 

Son, and dies, and has only a Poſthumous Son, and gives 
her Power to make Leaſes to raiſe Money to pay Debts &c. She 
enters, takes the Profits, and marries. 'The ſecond Husband lives 
lome Years and takes the Profits of ſuch Land as ſhe had nor ler, the 
other Part ſhe had let purſuant to the Will. The Son comes of 
Age and proves a Revocation of the Will, and prays his Mother 
may account; It was ordered that ſhe account for all the Profits taken 
Y herſelf or her Second Husband, = the Reaſon was, that ſhe ſhou - 

* 


* #1 


Deviſe. 


be ſaid to take them till the Infant was Fourteen Years old a 


What 


* —_— 


Guardian, and after as Bailiff, and the was to anſwer as to 
her Husband took as in a Devaſfavit. And whereas the had 


Legacies charged by the Will on the Lands, it was ordered, this | 
be allowed thoſe, But as for the Leaſes made by her, though they 


were tor Fines and full Rents, though the offered ro account fir 
the Fines and Rents the Cours world not make them good, becauſe the 


Mother could not ſer, or let, Lands. Ch. Caſes 126. Paſch. 21 Car 2 
Hele v. Stowell. | i 


— 


(A. a) Conſent to a Legacy. 
In what Caſes it is neceſſary. To what Thing. 


bv 1 I F certain Goods are deviſed to one, he cannot take they 


D's without the Delivery of the Executor. 11 Þ, 84. 


11. Cites 8. C —- No Deviſee may take the Legacy of his own Authority, but oweht to hare i 


delivered to him by the Executors, or to ſue for it in the 3 Court. Br. Deviſe, pl. 3. cites 2 H. 6. 16. 

Bridgm. 54 cites S. C. and 37 H. 6.8. a. where a Diverſity is taken as here, and that it is there 
ſaid that if the Thing deviſed is certain, and a Stranger takes it, the Executor ſhall have an Action 
of Treſpaſs; but that in Old N B. 87. there is no ſuch Diverſity. Kelw. 128. pl. 93. Caſus 
incerti Temporis is a Nota, per Keble, that Deviſee of a Thing certain may take it without the De- 
livery of the Executor; but otherwiſe of a Thing uncertain. It a Man deviſes a Thing uncer- 
tain, as the Third Part of the Goods &c, and a Stranger takes it, there is no Remedy but to ſue for it 
in the Spiritual Court; but Quære if he may take it out of the Poſſeſſion 5 the Executor: For it may be 
that the Debts exceed the Goods, and then the Deviſe is void. Br. Deviſe, pl. 6. cites 27 H. 6 8. 
All 39 Hill. 23 Car B. R. in Caſe of Eeles v. Lambert in B. R. it was agreed by Counfe, 
and alſo by the Court, that though the Legacies were deviſed in Specie, yet the Legatees could not 
take them without the Aſſent of the Executors. Mar. 134. Mich. 17 Car. Heath J. ſaid, tha 
all the Books hold an Aſſent neceſſary, except 2 H. 6. 16. and 27 H. 6. J. which ſeem to take a Di. 
ference where the Legacy is given in certain, and in Specie, that there it may be taken without A, 
ſent; but where it is not given in certain, there it cannot; but he held clearly the Law to be other. 
wiſe, and that though it be given in certain, yet the Legatee cannot take it without the Executor'; 
Aſſent; for ſo the Executors ſhould be ſubject to a Devaſtavit, without any Fault in him, or any 
Means to help himſelt. Goods in Specie are deviſed, yet the Legatees have no Property before 
the Executor has delivered them, any more than if they had never been deviſed ; A 


: : reed per Coun- 
ſel on both Sides Sti. 54. Mich. 23 Car. in Caſe of Eeles v. Lambert. But 2 


atee has an 
Intereſt in them preſently. Arg. 55. ut ante, —— Arg. Bridgm. 54. contra, and ſays in Old N,B 
$7. there is no Difference berween a Thing certain and Not certain. 


And Wentw. Off: of Executors 221. that if Teſtator bequeath Goods in the Hands of F.S to J. 
yet the Property is not transferred to J. S. without Executor's Aſſent, though Executor has ſuffici-nc 


for Payment of Debts without them, and therefore Executor may at Common Law recover the Thing 
er Damages againſt the Legaree. 


2. If a Man poſſeſſed of a Leaſe for Years of Land deviles it to 
another, the Deviſee cannot have it, or enter into it without the 
Aſſent of the Executor or Adminiſtrator. Tr. 39 El. B. R. P. 
3 Ja. B. per Curiam. 
För it 


3. If A. deviſes a Chattel to B. for Life, the Remainder to C. this 
22 Chattel cannot be taken without Delivery of the Executor. Br. Ex- 
are not ſaf- ecutors, pl. 133. Cites 37 H. 6. 30. per Priſot. 
ficient to | | 
diſcharge the Debts and Funerals ; but when the Deviſe is made to the Executors, there the Execu- 
tors may take it; for he has no other Remedy; for he cannot ſue againſt himſelf and his Companion. 
Br. Deviſe, pl. 13. cites S. C — But when a Chattle' is deviſed to one, the Remainder to another 


if the Executors deliver it to the firſt, and after he dies, there the ſecond may take it; for-the firſt Deli- 
very is executed for all; per Priſot and Needham; Contra per Danby ; but Executors aug bi 10 
Delivery to the ſecond alſo, Ibid. 


4. And by him if the Executor gives it to another, the Deviſee his 
no Remedy by the Common-Law ; but it ſeems that he ſhall have 
it, or the Value, by the Spiritual Law, Ibid. | ic 

: v | 5. 


1 


— 


Deviſe. 171 
5. If a Legacy be deviſed thus, det B. have ſuch a Thing, there B. 
may take It without the Delivery of the Executor. Arg. Sti. 73. 
in Caſe of Eeles v. Lambert. cites 2 E. 4. 13. | i 
6. In Treſpaſs per Brian Ch. J. where a Lermor deviſes his Term, 
the Deviſee cannot enter after his Death without Livery of the Ex- 
ecutor, by which he ſaid, that the Deviſor made the Plaintiff and this 


Defendant his Executors, by which he entered; and per tot. Cur. he 
may enter and hold in Severalty. Br. Deviſe, pl. 24. cites 20 E. 


1 5 If a Man deviſes by Special Name or generally Goods or Chattels Fin Law. 
Real or Perſonal, and dies; The Deviſee cannot take them without 8 172. 


7 i 8 P. — 
the Aſſent of the Executors. Co. Litt. 111. a. Wentw OF 


g | 3 ; ; F 1 _ of Executors 
8. P. as to Chattles, tho* heretofore ſome Opinion has ran otherwiſe, and in Marg. cites 24 H. 6. 8. 


_ OC 


8. When a Man is ſeiſed of Lands in Fee and deviſes the ſame in Fee 
or Fee Tail, for Lite, or for Nears, the Deviſee ſhall enter; tor in that 
Caſe the Executors have no meddling therewith. Co Litt. 111. a. 

9. Leſſee tor Years on Condition not to alien, or deviſe to any, but 
his Children; by deviſing it to a Stranger the Condition is broken, 
though the Executor never aſſents to the Deviſe. Cro. J. 75. pl. 4. 
Trin. 3 Jac. B. R. Horton alias Burton v. Horton. 

10. It a Legacy be given to one of the Executors themſelves, he may 
take it withont any Aſſent of his Co-Executors, and that before Adminiſ- 
tration, if he will. Perk. S. 5/2. 

11. If the Teſtator has Land for the Term of Twenty Nears, and 
he deviſes the ſame Land unto one of his Executors, he may enter and 
occupy the Land according to the Deviſe without the Aſſent of the 
other Kxecutors &c. Perk. S. 572. | 

12. It the Teſtator was a Termor for Years and had deviſed Par- 
cel of the Years unto all the Executors &c, The Stranger who 1s in 
Remainder ſhall not enter, nor occupy without the Affignment of the 
Executors, becauſe it cannot appear, whether they occupy the Lands 
as Executors or as Deviſees. And therefore ir ſhall be taken, rhar 
they occupy as Executors,” and not as Deviſees; for that is more tor 
the Benefit and Profit ot the Soul of the Teſtator; Tamen Quære, 
how they ſhall be adjudged in the Land in ſuch Caſe &c. Perk. 
8 57 

3 It a Man has Land for Term of Tears, and makes his Will and 
devites the fame Land unto A. the Wife of + S. and makes the ſame F. . his 
Executor and dies, and J. &. enters into the Land, and occupies the ſame, 
vi it does not appear whether he occupies the ſame as Executor, or in the 
Right of his Wife, and F. S. makes his Will, but ſays nothing of the Term 
in his Will, and makes Z. K. his Executor and dies within the Term, 
it ſeems that the Wife, who was Deviſee, cannot enter into the Land 
devited unto her without the Aſſignment or Aſſent of the Executor 
ot her Husband. Tamen Quære. Perk. S. 575. 

14. As to all Chattles, Real and Perſonal, deviſed, if the Execu- 
fors will not deliver, aſſign or pay them unto the Deviſees, they 
have no other Remedy but to ſue for them in the Spiritual Court, tor the 
Law does more reſpe& the Soul of the Deviſor then the Deviſees, 
and theretore the Law will not ſuffer the Deviſees to take their Le- 
gacies out of the Poſſeſſion of the Executors in Deſpight of them, be- 
cauſe the Legacies ſhall not be aſſigned, delivered, or paid, until 
all the Debts of the Teſtator be ſatisfied or paid, in ſo much as if 
the Executors aſſign, deliver, or pay the Legacies beſore the Debts 
of the Teſtator are paid, and therè be not ſufficient Goods of the 
Teſtator to pay his Debts, the Executors ſhall be charged of their 
own Goods, &c, Perk. S. 570, | 


8 — m — — 1 " 


Deviſe. 


15. Notwithitanding, that a Man deviſes a Chattle Real or Perſonal by 
his Will, yet the Executors are bound in Law to pay the Debts of th. 
Deceaſed, before they pay or deliver any Legacies. And therefore the 
Common Law 1s, that the Deviſees of Chattles Real or Perſonal can. 
not enter upon the Legacies, nor take them without the Aſſignment or 
Delivery of the Executors, or by their Aſſent, or without the Aſſign. 
ment or Delivery, or Aſſent of one of them; and the Reaſon is. de. 
cauſe the Soul of the Teſtator ſhall not be in Danger for the Non-Pay. 

ment of his Debt &c. Perk. S. 488. | | 

16. It one deviſes his Leaſe-Land to his Executor for Life, the Remaig. 
der over, there ought to be a Special Aſſent thereto by the Executor, as 

to a Legacy, otherwiſe it is not executed. Cro. C. 293. pl.; 
Hill. 8 Car. B. R. Roſe v. Bartlet. | 
17. A Legaree hath not any Intereſt grantable before Aſſent, get hy 
hath an Intereſt re/eaſeable; Per Brampſton Ch. J. Mar. 139. Mich, 
I7 Car. 

18, If an Executor refuſes to Aſſent, he may be compelled by the Spi. 
ritual Court. Mar. 96, 97. pl. 167. Trin. 17 Car. C. B. Anon. 

19. Teſtator releaſes a Bond by Will, it is not good. But Quæte 
What Aſſent is requiſite to ſuch Bequeſt? Sid. 422. pl. 11. Trin. 2 
Car. 2. B. R. Pigeon v. Harriſon. | 

20. Executors Aſſent is not material where there is no Deviſe; az 
Where it was o Condition precedent, which never happened. Adjudyed. 
Cumb. 438. Trin. 9 W. 3. B. R. Eſcourt v. Warry. | 


ee ce eon— cnn — —— 


(B. a) ho may Conſent. 


Br. ur, 1 \ Feme Covert Executrix may conſent to a Legacy. 7 h. 
rors, . 4 . - | 
Cites 8 C. 7 8 r b. | 

aud S. P. admitted. Fitzh. Executors, pl. 55. cites S. C. that ſhe may pay Legacies —— 
5 Rep. 29 b. Hill. 26 Eliz. B. R. in Ruſſell's Caſe the Court denied the Opinion in 16 H..6. Releaſ 
45. as to Feme Covert Executrix ; for though ſhe is Executrix, yet ſhe can do Nothing to the Preju- 
dice of her Baron; but that without Doubt the Releaſe of the Baron is good. The Aſſent of a 
Feme Covert will zo bind herſelf. But the Aſent of the Baron is ſufficient where the Wife is Execu- 
trix, even though ſhe be within Age, if he be of full Age, but not if he be under 21, arid ſhe above 
17. as ir ſeems, unle's there are Aſſets ſufficient, which in this Caſe perhaps may be material, rhoug|t 
not in the other. Wentw. Off. of Executor 223. Sid. 188. pl 14. Paſch. 16. Car. 2. in Caſe of 
Cookes v. Bellamy, the Court held, that though 3 it had been a Point, yet ſince Ruſſell's Calc 
in Co. Rep they thought it was ſettled, that Feme Covert cannot aſſent to a Legacy, and ſo was 
their Opinion. | 


2. Tf there be two Executors any Goods are deviſed to one, If 
may aſſent to his own Legacy, and take tue Goods without the A! 
{ent ofthe other. 11 Þ. 4. 84 

3. Tf the Teſtator deviſes a Leaſe for Years to his Executors, one 
Executor without the other may conſent to the Legacy, as to his own 


Part, without any Conſent made by the others. M. 3 El. B. B. 
between Pannel and Fen, admitted, | 

5 Rep. 29. 4. An Infant Executor at the Ape of 18 Tears, may aſſent to a Le- 

a. Hill. 49. gacy; Per Anderſon Ch. J. Cro. E. 719. in pl. 46. Mich. 41 & 42 


F 


Cro E. 602. pl. 14. 8 C. — 5 Rev. 29 b. Mich. 41 and 42 Eliz C. B. S. C. and 8 P, 
cited per Cur. as adjudged Hill. go E'iz. C. B. Pigot v. Gaſcoigne, that Infant Executor before 17) 
cannot afſent to a Legacy Ec. Wentw. Off. of Exccutors 223. S. P. S. C. cited Roll Rep. 
243. Mich. 13 Jac. —— S. C. cited Sid. 188. | 


5. If there are ſeveral Execntors the Aſſent of one only is ſufficient. 


(C. a) 


Wentw. OIF, of Executors, 223. 


ä 


Deviſe. 


(C. a) ¶ Aſſent to a Legacy.] 
At what Time it may be made. 


1. 1 F a Man hath a Term for 52 Years, and deviſes this Term to 
his Executor after his Legacies paid, ant deviſes 10 l. to be 
paid to the Iſſue of a Stranger when he comes to 21; the Executor 
ſpall not have this as a Legacy by any Aﬀent till the Iſſue comes 
to 21, and until he has paid him the ol, or made an Agreement 
with him for it. Palch. 6 Ja. B. between Brand and Dare, per 
Curiam. | 7 : 
2. But in the ſatd Cale, if he deviſes 4o1. to be yearly paid to a 
Stranger tor 52 Years, thts ſhall be a Legacy in him preſently by his 
Allent, for that otherwiſe he ſhould never have it as a Legacy, in⸗ 


almuch as the 4ol. ts to be paid during all the Term. Paſch. 6 


Ta, B. dubitatur. 


z. A Term was deviſed to an Executor, who entred before any Probate 
of the Teſtament, and occupied the Land for a Near and more, without 


any Probate, and died. It was ruled that the Property of the Term 
W was lawtully in the Executor by his Entry without any Probate. D. 


267, a. pl. 39. Mich. 21 & 22 Eliz. Anon. 

4. Wentw. Off. of Executors 225. thinks an Aſſent cannot be made 
aſter a Diſaſſent. Vet he makes a Quære. Becauſe ſuch Retuſal may 
be controll'd by the Spiritual Court or Court of Equity. Bur he ſays, 


that notwithſtanding a Decree in ſuch Court, he ſees not how any le- 


gal Intereſt can be transferr'd by that compelled Aſſent. 

5. Nor after an Aſſent to a Legacy can an Executor diſaſſent. Went. 
Off. Executors 225. | 

6. If the Executor rides or drives in his Coach a Horſe bequeathed to F. 
H. So it he uſes him at Plough, this ſeems nor ſuch Diſagreement to the 
Execution of the Legacy as that the Executor cannot after aſſent to 
the Legatee's having thereof. Went. Off. Executors 225. 

7. Ner is the Executor's continuing to depaſture Land, the Term where- 
of Teſtator deviſed to J. S. any Diſagreement to the Execution ot the 
the Legacy. Wentw. Off. Executors 225, 226. 

8. But if this Leaſe-Land had been Jeaſed out by Teſtator from 
Year to Year, and the Executor diſcharges the Tenant and takes it into 
his own Hands at the Near's end; This ſeems to be aDil-afſent. Wentw. 
Off. Executors 226. | 

9. H perhaps may his taking or diſtraining for Rent due after Teſta- 
tor's Death, Wentw. Off. Executors 226. 

10. Where a Term is deviſed to A. and after the Teſtator's Death the 
Executor takes a new Leaſe of the ſame Land for more, Years in Poſſeſ- 
lion or 20 begin preſently. By this the Term left by Teſtator was ſur- 
rendered and drowned, ſo that it could not paſs to A. by the Execu - 
tor's Aſſent after. Went w. Off. Executor 226. cites it as held in Caſe 
of Lowe v. Carter. 

11. If a Legatee dies before Aſſent by the Executor, yet the Legacy 
will be good, and the Executor may aſſent afterwards, and this thall be 
Aſſets in the Hands of the Executors of the Legatee. Mar. 135. 137. 
139. pl. 209. Mich, 1) Car. Southward v. Millard. W 

12. An Executor, before Probate, may aſſent to the Deliaery of a 
Legacy, or that the Legatee do take or receive his Legacy. Godolp, 


Orp. Leg. 144. cap. 20. S8. I. 
44 cap — An 


* * 
 _ —_— 


; An Aſſent after Refuſal was allow'd to prevent a Forteiture, for 4 
Forteitute ſhall not bind where a Thing may be done afterwards or an 
Compenſation made for it, unleſs where there is a Deviſe over to a thiid 


Perſon. 2 Vent. 352. Hill, 32 & 33 Car. 2. in Canc. Cage v. Ruſſell. 


—_. 


(C. a. 2) Aﬀent. How it may be made. 


Tf a Term I. SSENT toa Legatee may be on Condition Precedent, as thus; 
is deviſed to Jam content that it you can get and bring in ro me ſuch 4 
J.S. ad Bond in which Teſtator was bound to] S. that then you enter upon 
the Execu- 2 f 

tor afſents the Term or take the Corn and Cattle to you bequeathed. Weary, 


that J S. Off. Executor 236. . 
Mall have 2. Ho of other like Conditions preceding the Aſſent; as it you get the 
ir on Con- Conſent of my Executor; or if you will pay the Arrearages of Rent due 


ition, tl ; ; 
22 to the Teſtator at his Death; or if you will pay the Wages alleady due 


ſhall have it to the Servants attending about the Catrſt or Corn to you bequeath- 
abſolutely. ed; in ſuch Caſes there is no Aſſent unleſs the Condition be performed. 


7 


aw * 1M Wentw. Off. Executor 236. 
of the Exe- 3. But it it be on Condition ſubſequent, as thus; T agree you ſhall 


cutor, he have the Thing bequeathed, provided you ſhall pay 10 I. yearly to 
is in by the me, or ro ſuch Creditor of Teſtator's, and is like the Caſe of Attòrn- 


Deviſe Per | | 
Car: 4 Rep ments. Went. Off. Executors 236, 237. 
28.b in pl. : 

17. Trin. 33 Eliz. B. R. 


Non refert 4. Aſſent to make a Deviſe good may be by an Agreement either by 
an quis al- Word or Dee; and it ſeems, that whatever Words or verbal Agre:- 
na wr} e ment will be a good Attornment in Law may make a good Al. 
Pian Rebus ſent to a Legacy; if therefore the Legacy be agreed ro on certain 
ipſis & fa&tis. Terms and Conditions, this will be a ſuſſicient Aſſent in the Executor to 


1 — perfect the Legacy. Godolp. Orp. Leg. 144, 145. Cap. 20. S. 1. 


Caſe. 


— 


Keb 15. e (D. a) hat ſhall be ſaid an Aſent in Law to a 
Caſes cited. | 


* Mo. 350. I. Ia Term be deviſed to an Executor for a certain Time, tht 

pl. 40. S. C Remainder over, and the Executor enters generally, he ſhall 
the Deviie be adjudged in by the Law as an Executor, and not as a Legater, 
200g one becauſe if he ſhould be adjudged in as a Legatee, perhaps this 
till they had WOULD be a Devaſtavit, and ſo the Law would vo a Tort, and allo 
paid all his hy thts the Remainder would be ſetled, and could uot be deveſted 
Deb by the Dtlaſſent of the Executor after, which wauld be mi! 
and adjudg- Thie vous to the Executor. Mich. 37 El. B. B. between 27 
ed chat they 2c and Fen, per Curiam adjudged. Co. 10. + Lampet 47 b. 
ſhall rake it ADJUDReD, Mich. 11 Ja. B. R. between EU is and Osborn, agreed. 


as Execu- 
tors. — Cro. E. 347. pl. 19. S. C. reſolved accordingly.— Gouldsb. 185. pl. 125. S. C. Clench 


and Fenner held, that they take as Executors, but no Judgment, — * 2 Browal. 172. Paſch 10 
ac. C. B. Lampit v. Starkey. S. C. | Judg ” 7 It 
| 24 


1 —— 


A 


Deviſe. 175 


Ent Tf a Man deviſes a Term to his Executor, ànd he enters gene- 1 the Di- 
rally, the Law ſhall ſay prima facie that he is in as a Legatee, be- t Een. 
caulle this is better for him, and the Law intends that the Executor tor (where 
aſlented to it, and it he be in Danger ot a Devaſtavit, he may atter he ſhall take 
elect to be in as Executor, and fo explain this general Entry, ſu there * Executor, 


all not be any Devaſtavit. Mich. 37 Eliz. B. B. 4. between re 
9 Pannel an Fen, Per Curiam. 19 Eltz. Lord oh Das 
Minaſors Cale adjudged, Mich, 11 Ja. B. R. between F/lis and 
05born DUbitacur, — the Executor had ſufficient for all 
Debts, Legacies, and Funerals. | 5 : 
z. Ik Leſſee for [Rears] leaſes for Years, upon Condition that he Mo. 351. pl. 


ſhall not alien by III or otherways, and he deviſes it to his Exe- EH 


cutots who enter generally, it ſeems that he ſhall not be ſaid in, pri- 7.5.4 66- 
ma facie, as a Legatee, but as Executor, becaulie if he ſhould be in roughs v. 
as Legatee, this ſhould be a Breach of the Condition, and then no "oh; 4a 
ſuglebüent Election of the Executor to ve in as Erecntor could gn . , 


| 83 | ſays it was 
help it, Contra, 19 Eltz. Lord Y:9/v-”s Caſe adjudged, aGadged a 

| Forfeiture 
and Breach of the Condition, becauſe the General Entry ſhall be intended as Deviſee; Cited by 
Tankeld 3 and Fenner J ſaid, that it was fo adjudged to his Knowledge. S. C. cited as 24 
Eliz. Lord Windfor v. Burry, and that if the Legatee had not been Executor, the Condition had 
been broken. D. 45. b. Marg. pl. 3. | 


| 4 Ik a Man deviſes a Term to his Executor and dies, not being in- Brownl. 

| debred, AND the Executor enters generally, this ſhall not be adjudg⸗ 132 8. C. 
ed in Law in him as a Legatee, and to a Conſent to the Legacy. Falter, 
Palch, 8 Ja. B. between Hallam and Ley. Dubitatur, Trin. Baton 
$ 7a, B. kor there may be Debts which are not yet known. ley held, 

| that 1: was 
an Aſſent, but Coke e contra. 


5. Ika Pan deviſes a Term to his Executor att dies, and the 
Executor enters generally, and converts the Profits to his own Uſe, Fol. 52% 
this is a Conſent to the Legacy. Mich. 11 Ja. B. R. in Ellis and — Sk 
Osvurn's Cale, per Coke. | 
6. Tf a Man poſſeſſed of a Term for certain Bears, deviſes ir to 
another tor his Lite, with ſeveral Remainders over, and makes the 
hrit Deviſee his Executor, who enters generally, and by Deed, recic- 
ing, That whereas he had a certain Eſtate tor Years in the ſaid Land 
by the Deviſe of J. S. wha was the Deviſor, he grants it over to ano- 
ther, this ts a good Explanation of this Entry, lcilicet, that he 
cutred as Legatee, and io a Conſent to the Legacy. Mich. 15 Ja. 

B. B. in one Shrexe's Cale, per totam Curiam. 
7. Ik a Man deviſes a Term ro his Executor and dies, not being Brownl. 


indebred, and tbe Executor enters generally, and ſays, that his Teſta- * 8 C. 
tor had given no Legacy from him, but had left all to him, admitting ofter, 


Warburton 


that upon the general Entry, he ſhould not be adjudged in as Lega- n vwalmc- 
[ce, it leems theſe Words ſhould not make any Conſent to the ley bela ir 
1 8 Ta, B. between Hellau and Ley. QOubitatur, Trin. 8 
8. If the Executor delivers to Deviſee Goods to him devis'd to re- deliver N 
em again at ſuch a Day, the ſame is a good Aſſent, and Execution 
o: the Deviſe, and the Words of the Re- delivery are void. Arg. Le. 
130. in pl. 176. cites 2 E. 4. 13. 

9. A Term for Years is deviſed to A. The Executors of the Deviſor 
entred into the Land to the Uſe of the Deviſee. The Opinion of the Court 
was, that the ſame was a ſufficient Potleſhon to the Deviſee. 3 Le, 
6. pl. 15. 4 Eliz, C. B. Anon, 


10. If 


176 Deviſe. 

10. If a Man poſſeſſed of a Term of Tears deviſes it to his "ile for 
many of the Nears as ſhe ſhall live, and after her Deceaſe the Remainge; 
of the Term to F. S. and maketh his Wife Executrix, and ſhe enters, 
claiming to have it only for Life, the Remainder to J. 8. according tg 
the Deviſe ; in this Caſe this is a | py Aſſent tor the Execution of the 
Reſidue of the Term to J. S. Plow. C. 516. Hill, 20 Eliz. Welk. 
den v. Elkington. 5 

11. If a Term for Years be given to the Wife of the Teſtator during 1. 
Minority of the Eldeſt Son, to the Intent that ſhe, with the Profits theruy' 
ſhall breed up his Children, the Remainder ot the Term to the ſame El. 
deft Son, and ſhe is made Executrix, and ſhe enters generally, but doth 
always breed the Children of the Teſtator. This Education is an Af. 
ſent againſt her, to veſt the Eſtate to the Eldeſt Son. Plow, Com. 
539. b. 545. Hill. 21 Eliz. Paramour v. Yardley. 


An Afſent * 12. Aſfent is not to be apportion'd. Le. 129. pl. 176. Trin. zo 
to Deviſee Eliz. Coleburn v. Mixſtone. | 
for Life of a 


Term, is an Execution of the Deviſe to him in Remainder. Gouldsb. 96. Arg. cites Pl. C. Weldor's 
Caſe, 


13 Teſtator deviſed ſeveral Honſes; an Entry into one of the Houſes 
is a ſufficient Agreement for the Whole; tor ir is an intire Legacy; 
and the Entry ſhall be adjudged moſt benefhcial to the Deviſee. Le. 
129, 130. pl. 176. Trin. 30 Eliz. B. R. Coleburn v. Mixſtone. 
14. If a Zerm is deviſed to F. S. and the Exccutors agree and aſſent that 
F. S. and F. N. ſhall have the Term; In this Caſe F. S. ſhall have 
the Term Solely ; For after the Aſſent of the Executors he is in by the 
Deviſe. Per Cur. 4 Rep. 28. b. in pl. 17. Trin. 33 Eliz. B. R. 
15. Executor declaring that the Ze/ator (her Husband) had given 
her all, and nothing from her, held to be an Aſſent. Brownl. 132. 
Trin. 7 Jac. Hellam v. Lee. 
16. The Executor, who has the firſt Eſtate deviſed to him, ſays, that 
He to whem the Remainder was limited ſhall have it after his Death; 
Arg. 2 Brownl. 173. cites it as reſolved 8 Rep. 94. b. | Trin. 7 Jac] 
in Manning's Caſe to be a good Execution and Election. 
2 Bulſt 209. 17). The Teſtator deviſed a Pecuniary Legacy, and then told his 
S. C. ac- Executor that he had by his Will given ſuch a Legacy, and I would 
3 have you increaſe it to ſuch a Sum, this is called Commiſſum Fidei in 
7 ol. 524 che Civil Law; and held a good Legacy. Cro. J. 345 pl. 14 
Paſch 12 Jac. Paſch. 12 Jac. B. R. Penſon v. Cartwright. | 
Cartwright's 
Cale. S. C. adjornatur. 


18. A Deviſe of a Chattle real to E. for Lite, Remainder to F. H. 


and made Lowe the Husband of E. his Executor. And J. H. deviſes 
it to G. H. and Hen. H. and dies before E. And Lowe fays, if E. 
my Wife were dead my Eſtate in the Premiſſes were ended, and 
then it remains to the Holloways This is here an Aſſent, for he took 
Notice of it as a Legacy, and that he would have it in that Right, 
though it would nor go to the Deviſee of J. H. he dying betore E. 
Mar. 135. pl. 209. Mich. 14 Car. Southward v. Milward. | 

19. An Executor ſhall never be made to aſſent to a Legacy by In 
plication, where it is found that he hath nor Aſſets, but there ought 
to be an expreſs Aſſent by Reaſon ot the great Prejudice which 
might come unto him. Per Brampton Ch. J. Mar. 135. 138 pl. 209. 
Mich. 17 Gar. Southward v. Milward. | 

20. An Aſſent is a perfecting Act which the Law favours, and there- 
fore it has been adjudged, that where an Executor did contrat} with 
the Deviſee for an Aſſignment of the Term to him deviſed, that it was 3 


1 Aſſent to the Legacy; Per Bramſton Ch. J. Mar. 139. Mich. 
17 Car. 


21. Deviſe 


Deviſe. 177 


— 7 - a 
21. Deviſe of a Term to a Feme for Lite, who is Executrix, Re- 
mainder to A. the Feme here takes, as Executrix, the whole Term, till 
E {Ic agrees to the Deviſe, but on Proof, that ſhe ſaid, that be world 
take the Term according to the Will, this was held an Aſlent ſuffici- 
cient; ſo a Caſe was cited were it was ruled that it is good, it the 
had ſaid that A. was to have the Fftate after her. 1 Lev. 25. Paſch. 
13 Car. 2 B. R. Garret v. Liſter. 
22. I thank my Husband he hath done kindly Ly me in givins 
me this Land and my Son aj ter me. This was a good Affent by 
| Feme Executrix to take as Deviſee; And per Windham, the 
| not bringing à Writ of Dower may be taken for an Aflent alter her 
Death. And it the ſaith that the Heirs (for whom Lands are deviſed in 
Truſt) ſhall have them undivided, it is a good. Aſſent. Keb. 15. in pl. 
43. Paſch. 13 Car. 2. B. R. cites Cromwell v. Giles. 
23, The Teſtator by his Will deſire his Executor to give B. 20ol. 
this is a good Legacy, thcugh he left it ro the Executor's own 
tree-Will, how, when and in what Manner to diſpoſe it, and gave 
no particular Directions himſelt ; The Court decreed Payment of the 
200 1, Chan. Rep. 246. 16 Car. 2. Breſt v. Offley. 
24. A ſmall Matter ſhall amount to an Aſſent to a Legacy, an Aſſent 2 Vent. 
being but a righttul Act. Per Ld. Chancellor, Vern. R. 94. Mich. 358. 2 C. 
1682. Noel v. Robinſon. | e e 


Garret v. 
Liſter. 


25. An Aſſent may be by Implication as well as Expreſs; For if 
in the Deviſe or Bequeſt the Legatee be appointed to do ſome At, and 
the Executor accepts the Performance thereot, this amounts to an Aſſent. 
Wentw, Off. of Executors 224. | 

26. So if a Horſe is bequeathed to A. and one offering to buy the 
Horſe, the Executor diret#s him to go and buy it of A. or it the Execu- 
tor offers Money to A. for the Horſe, this is an Aſſent. Wentw. Off. 
of Executors 224. | 
| 27. $ Acceptance by Executor of a Grant from a Deviſce of a Term de- 

viſed was held ro imply an Aflent that it ſhould be the Deviſee's 

to grant, Wentw. Ott. of Executors 224. cites it as the Caſe of 
Low v. Carter, | | 


(E. a) In what Caſes the Conſent to one {hall be 7» 
another, 


IF a Man deviſes a Term to one for Life, the Remainder to , grownt; 

another for Lite, with ſeveral Remainders over, the Conſent 172. b. S C. 
th. the Executor to the firſt Deviſee will be a Conſent to all zue Sed 
— Remainders, Co. 10. [Mich. 10. Jac.) Lampet's 47. b. 8 P. and 


+ | on the 


: | Death of 
the firſt Deviſee a Legal Intereſt is veſted in the next Deviſees by Act of Law, whichcannot be 


taken from them. 3 Wms's Rep. 11. pl. 3. Trin. 1726. Per Ld. C. Macclesheld. Adams v. Pierce. 


2 7 3. Je 


— 


1 7 3 6 Deviſe. 


Ste Roll 2. If a Man deviſes a Term to his Wife, it ſhe fo long lives 

e - and unmatried, and if the marries, that the Wite thall have a Rent , 
e Ortes 

there. —— 


of the Lands, and makes the Wite his Executrix, ann Dies, and 


the Wite conſents to the Legacy of the Term, and enters into t 
and atterwards takes Husband, This Content to the Legacy gf the 
Term is alſo a Conſent to the Beat when the contingent hay. 
pens. Mich. 13 Ja. B. R. between Cs and Haywood, Malch. i, 
Ja. B. Adzudged. 


3 Bulſt. 122. 3. Ik a Man deviſes a Term to one, and a Rent out of it 
Jn The rg to another, AND dies, and the Executor atlents to the Legacy ct 
) OUT; , 4 : - | 
rods the Term, this allo an Aﬀent to the Rent. Mich. 13 Jac, B. 
C. and 8. P. R. per Doderidge. 
by Dode- ; 
rides; but he ſaid, that the Aſſent to the Deviſe of the Rent is no Aſſent to the Deviſe of the Tem: 
and rhat this is clear, and it is as clear that an Aſſent to the Deviſe of the Term is an Aſſent to hg; 
Roll. Rep. 248. S. C and by Doderidge S. P. quod fuit conceſſum, per Coke Ch. J. — Bricen 
55. S. C. cites Pl. Com. 521 b. Welden v. Elkington, that if a Termor deviſes a Kent or a Con. 
mon to one, and the Term to another, and dies, and the Executor pays the Rent, or ſuffers the De. 
viſee of the Common to put in his Cattle, this is no Aſſent as to the Term; for the Term is one 
Thing, and the Profit out of it is another Thing; bur there in the Principal Cafe the Aſſent of the 
Executor to the Deviſee to occupy the Land was a ſufficient Aſſent to the Remainder of the Term 
becauſe the Occupation of the Land and the Land itſelf is all one; and that in Plowd. Comme 
$41. C521. b) the fame agreed, and that the firſt Aſſent does go to all. And it is no Aſſent to the 
Ferm, neither can it be taken by Implication to be any Aſſent 10 the Deviſe of Rent; for every Ad 
(har docs enure to another Act by Implication, : ought to be ſuch as of Neceſſity ought to enure io the 
„cher Act which cangot be taken to be otherwile. 


4. Ik A. poſſeſſed of a Leaſe for Years, deviſes it to his Execu- 
tors tor ſeven Years, and afterwards to B. for twenty Years, and 
alter to C. and the Heirs Males of his Body begotten, tif the Er: 
ecutors agree to the Devite ro themſelves tor ſeven Years, thts is 


a Conſent to all the Reinainders. JIaſch, 11 Car. between J. 
venthorpe and Aſhby, Per Curic.n, Reſolved upon Evidence at 
the Bar. Intratur Mich. 10 Car. Rot. 120. 

S C. cited 5. If a Termor deviſes the Occupation or Profits ot his Land to J. 3. 

Bridg, 55. for ten Years, and after deviſes the Land itſelf to F. D. for the reſt of the 
Term, in this Caſe, if the Executor aſſent to the Legacy of J. S. this 
will be a good Aſſent to the Execution of the Legacy ot J. B. Pl. C. 
521. b. Hill. 20 Eliz. in Caſe ot Welkden v. Elkingron. 

6. But if the Occupation of a Book, Glaſs, or other Chatte! Pa 
ſonal be deviſed to one for Life, and after his Death to another in like Sirt. 
the Aſſent to the firtt is not good to rhe other, tor the Occupations are 
ſeveral, and in ſuch Chattles Perſonal the Occupation is diſtinct from 
the Property. Finche's Law 172. | 

Aſſent to a 7. Aſlent to a thing of one Nature is not an Aſſent to a thing of 1 
FRET different Nature, As an Aſſent to Common deviſed is not an Atlent to a De- 
Rent, on a viſe of the Land itſelf, Pl. C. 541. b. Hill. 21 Eliz. Paramour \. 
Condition Yar dley. bo 

in lieu of it. 

Roll R. 248 Goffe v. Heywood. But an Aſſent to a particular Eſtate bequeath'd of a Term, 
is good to all the Remainders 10 Rep. 47. b the 4th Reſolution in Lampet's Caſe. Wentw. Of. 
Executors, 234. S. P. Becauſe the particular Eftate, and the Remainder are all but one Ettate in Lav. 
— The Executor's Aſſent to one cannot enure to another, though of the ſame Thing, except ln 
way of Remainder, So neither can it any Way where the Things are not the ſame, except in ſome 
very ſpecial Caſes, as it a Termor bequeath'd a Rent to A and the Land itſelf to B. the Executors 4. 
ſent that A, ſhall have the Rent, is no Aſſent that B. ſhall have the Land. Yer I think the Ar! 
that B. ſhall have the Land, implies the Aſſent that A. hall have the Rent. Wentw, Off of Execu- 
tors, 235. "me 


10. If 


Deviſe. 


"Cy — 


. , 
— 


2 If the Teſtator has Lands for the Term of 20 Years and deviſes the 
Land for Parcel of the Years unto one of his Executors, the Remainder 
„to 4 Stranger, it the Executor, who is the Deviſee enters and occupies 
vety, by Force of the Deviſe, after the Vears determined, the Stran- 
ger Who is the Deviſee in Remainder may enter and occupy the Land du- 
ring the Reſidue of the Tears, if the other Goods of the Teflator were ſuffi- 
cient to ſatisfy and pay all the Teftator's Debts. Quere, it the Goods of 
che Teſtator be not ſufficient to ſatisfy and pay his Debts ? Bur it ſeems 
he may enter notwithſtanding that, becauſe the Deviſe was once exe- 
cured &c. Perk. S. 573. 

9. There was a Deviſe to A. but that Deviſe was to be void on a Roll Rep. 
Condition, and another thing was in ſuch Caſe deviſed in its room; 248. 8 C. 
Per tot. Cur. an Aſſent fo the firſt Part of the Will is an Aſſent to all 3 g 
which is therein contained. 3 Bulſt. 123. Mich. 13 Jac. Gough v. C 8 
Howard. | 5 
10. If a Rent is deviſed to one out of a Leaſe, and the Leaſe is deviſed to Roll Rev. 
another, the Executor may aflent firſt ro the Rent, and if he aſſent 148. S. C 
that Deviſee ſhall have the Term, clearly it is a good Aſſent to the = oh by 
| Rent to charge the Deviſee of this Term with the Rent; for he aſ- I acc 
ſents to have the Land charged with the Rent, but the Aſſent to the ingly. Aud 
Deviſe of the Rent is no Aſſent to the Deviſe of the Term, and this is it he aſſents 
clear, and it is as clear, that an Aſſent to the Deviſe of the Term is tothe Term, 


an Aſſent to the Deviſe of the Rent; Per Doderidge. 3 Bulſt. 122. _— 
Mich. I3 Jac. not aſſent 


# to the Rent, 
ir is void, And at another Day it was agreed by Coke Ch. J. that it was a good Aﬀent to the 
Rent. | 


11. An Aſſent to the firſt Deviſe is an Aſſent alſo to him in Remain- 
der; Per Mallet J. Mar. 136. in pl. 209. Mich. 17 Car. cites it as re- 
ſolved in Lampet's Caſe and in Matthew Manning's Caſe. 

12. A. makes his Will in theſe Words, viz. I deviſe to F. F. all thoſe 
"ny Lands in Bramſted in the County of Surry in the Poſſeſſion of Fohn 
Ashley; whereas in Fact A. had not any Lands in Surry, but he had Lands 
in Bramſted in Hampſbire in the Poſſeſſion of Fohn Aſhley. And in an E- 
jectment brought by the Heir of A. for theſe Lands in Hampſhire 
againſt the Deviſee, it was ruled by Holt Ch. J. that theſe Lands in 
Hampthire would paſs by this Deviſe, and the Plaintiff was nonſuit 
ar Wincheſter Lent Aſſiſes 1699. 10 Will. 3. Ld. Raym. Rep. 528. 
Haſtead v. Searle. 


| 


(E. a. 2) The Effect of Aſſent by Executor. 


. F Executor delivers to the Deviſee Goods to him deviſed, to redeli- 
ver them to him again at ſuch a Day; this is a good Aſſent and 
Execution of the Deviſe, and the Words of the Redelivery are void ; 
Per Tanfield, Le. 130. at the Top cites 2 E. 4. 13. 
2. An Aſſent o à void Legacy doth not amount to a Grant, but only 
that the Legatee ſhould have that which the Teſtatment had given 
him, and if the Deviſe is void, the Aſſent is wid, Plow, Com. 525. 
b. 526, Paſch, 20 Eliz. Bransby v. Grantham, 


3. Aſſent, 


_— —O— 


„ wm 5 
, — 


e 


180 


die dietum 3. Aſſent, how long ſoever made atter Teſtator's Death ſhall rej, 
fait 5 Rep. f Teſtator's Death for the Advantage of the 3 but not to charge 


e 


41 Eliz. in n 83 
S.nder's brought againſt the Executor in the Jenuit, and not againſt the Deviſce 
Caſe. in the Tenet. Went w. Off. Executor 247. 


4. But Aſſent will not relate to make good a Grant made by Legatee 
before Aſent. Wentw. Office of Executor 247, 248. 
FJ. Aſſent of an Executor to a Deviſe of Leaſes does not hinder their 
being Aſſets to pay Debts. Chan. Caſes. 257. Hill. 26 & 27 Car. 2 
1 Chamberlain v. 2 Co 
5 6. If an Infant Executor aſſents to a Legacy, the Aſſent is n 
. unleſs there are other Aſſets for Debts; Per Ld. Keeper. Chan. Cate 
8. P in S. C. 25). Hill. 26 & 27 Car. 2. in Caſe ot Chamberlain v. Chamberlain 
* See tit. 7. When a certain Thing, as a Horſe or a Cow &c. is deviſed 4 
Prohibition, ſoon as the Executor aſſents the Property veſts in the Legatee, and he ma 
(V pl. 13. have an Action at Common Law for the Recovery ot the Thing; xn 
King ad therefore differs from the Caſe in * 2 Roll 3or. tor that was for a Le- 
the Notes gacy, for which the Common Law can give no Remedy; and that is 
there. given as the Reaſon of the Caſe. Freem. Rep. 289. in pl. 339. Paſch 
1677. B. R. N Caſe. 5 
2 Jo. 130. 8. By the Aſſent o the Executor an Iatereſt is ve/ted, and 
8. C. deviſed are become a Chattel, and is Wage m_ 88 
2 Lev. 209. Mich. 29 Car 2. B. R. Buſtard v. Stukely. 
9. When a Leaſe is ſpecifically devis'd if the Executor aſſent, there is 
no longer any Intereſt in the Eſtate left in the Executor. Arg. Vern. 
R. 91. r 7 Noel 5 Robinſon. ; 
Io. An actual Aſſent to a Legacy by an Executor will | 
Creditor, bur it will bind hinJels Per Jetteries C. Ve es 
Paſch. 168). Noel v. Robinſon. 


But the 11. A Legacy paſſes not by the Will, but by Aſſent of Execut 
2 4 whom the Will is only Directory, ſo char the Le 1 i by the 
ſomewhat Executor. 1 Salk, 237, 238. pl. 16. Mich. 6 Ann. B. R. Bunter 
of a Chat- v. Coke. 

te! Real. 
Ibid, 238. 


. - — 8 — 
= OO "2 » th — 
ih. £2 A. - 
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(E. a. 3) Aſſent by Executor. Pleading, 


on the Zige- I. Seiſed of Land grants a Leaſe for Nears, and after deviſed it 


a © cunt to B. In an Action B. muſt he that he enter d into the Land 
Aſſent of / Leave of the Executor, for he cannot enter without. Sti. 65. 
the Execu- Mich. 23 Car. Matthew v. Earle. 5 


tor he ĩs a 
Diſſeiſor. See Mo. 353. Carter v. Love. 
S. P. admitted. 


Ow. 76. Trin. 2 Eliz, Carter v. Lowe. S. C. and 


(F. a) Will, 


ES Deyviſe. 181 


(F. a) Wills. Devifes. 
Conſtruction in General. 


* HE Defect of a Will in Words ſhall be ſupplyed by Intent of 

Deviſor in making an Eſtate, but not in the naming the De- 

viſor or Deviſee. Arg. 2 Le. 165. in pl. 198. cites 49 E. 3. 3 & 4. 
the Caſe of Whiteavers. | 

2. There will be a great Diſſerence in a Will between Words of Re- 

frraint which do follow general Words, and which do follow particular 

Words. Per Haughton J. 2 Bulſt. 176. in Caſe of Mirril v. Nichols. 


cites 2 E. 4 29. . 
3. In Wills the Effect or Intent is more to be regarded then the Form. The Maſter 


Arg. Pl. C. 344. b. Trin. 10 Eliz. in Caſe of Brett v. Rigden. of the Rolls 


. TE XR | ſaid, that he 
was ſenſible that there was a Diverſity of Opinions among the Learned Judges of the preſent Time, 


whether the Legal Operation of the Words ina Will, or the Intent of the Teſtator ſhall govern, that 
tor his Part, he ſhould always contend for the Intention, where it is plain, and he thought the ſtrong- 
eſt Authorities to be on that Side; for it the Intention be to govern, as it is admitted it muſt, and 
not always give Way to the legal Conſtruction, and yet at other Times ſhall not govern, there will 
then be no Rule co Judge by, nor will x: Lawyer know how to adviſe his Client, which is a 
Miſchief Judges ought to prevent. 2 Wms's Rep. 693. Mich. 1734. | | 


4. In ſeveral Caſes the Intent in Deviſes ſhall make Eſtates paſs con- Sec And. 
trat to the Rules of Common Law in Deeds or other Gifts; and for this 9. 


See Pl. C. 414. Mich. 13 & 14 Eliz, Per Harpur J. in Caſe of Newys 33 


v. Thorn- 
V. Larke. ton. 2 


Roll. Rep. 
424. in the Serjeant's Caſe. 


5. Words in Wills ought to receive ſuch favourable Expoſition, that S. C. cited 

the Intent of the Teftator apparent in the Will ſhall be perfornd in every Bulſt. 192. 
Point, and no Fot, [or not the leaſt Part of it] ſhall be confounded. 
And to this Purpoſe it is the Office of Judges to marſhal the Words of 
Wills, and the rather becauſe for the moſt Part Wills are made in Ex- 
tremity, and when there is no Counſel in the Law ready or preſent, 
and the 'Teſtators themſelves are not for the moſt Part learned in the 
Law, nor know how to place Words in good Order, and conſequently 
their Ignorance and Simplicity require a favourable 1 ot 
their Words in Wills, Pl. C. 540. b. Arg. Hill. 21 Eliz. in Caſe 
of Paramour v. Yardley. | 

6. Averment to take away Surpluſage is good, but not to encreaſe, 
that which is defective in the Will of the Teſtator; as where the Clerk 
writes to J. S. and his Heirs, inſtead of to the Heirs ot J. S. that is 
Supluſage. But if Vice verſa, it is enlarging. Per Anderſon Ch. J. 

Godb. 131. pl. 149. Hill. 29 Eliz. C. B. 

7. It is the uſual Courſe in the Conſtruction of Wills to conſider all the 
Clauſes of the Will, and to judge upon all the Words of the Will, and 
nor EE Part only; Per Periam J. Le. 229. in pl. 301. Paſch. 

31 Eliz. C. B. . 

8. If the Intent be not apparent out of the Words, then the Words 22 
are to be expounded by the Common- Law. Cro. E. 743. pl. 19. Hill. Doderidge 
42 Eliz. C. B. in Caſe of Taylor v. Sayer. Wed — This 


| . ntentio muſt 
not be Alutila or Ceca &c. 2 Bulſt. 179. Mirril v. Nichols. And ſuch Eſtate as the Com- 
mon Law would give upon the like Words, ſuch Eſtate paſſes by the Will. See Lat. 40. in Caſe 
of Daniel v. Upley. $a ws | 
| Aa a 95 hn 9. A. 


182 Deviſe. 


3 Bulft. 9. A Deviſe may be conſtrued ſo as to awid 4 Forfeiture 2s Leſſe 
193. 8. C. on Condition not to aſſign it to his Wife deviſes it to his Son al. 
cited 12. ter the Death of the Wife; becauſe of the Forfeiture this ſhall not 
Well and be a Deviſe to his Wife, which it would have been had it not been 
— jp | 88 Forfeiture. Arg. Roll Rep. 398. cites 43 Eliz. Horton 
1 10. In Conveyances, ſubſequent Words may be Explanatory of the fo, 
45 =_ guts mer, but in W/ls the firſt Words do _— ug” thoſe which fl. 
of Moor v. low. Arg. 3 Mod: 82. Paſch. 1 Jac, 2. in Caſe of Friend y 


Parker. Bouchier. | 
Word Sub- | 
ſequent in ; ; 

Wills may explain the Premiſſes. Per Gaudy J. 4 Le. 76. fn Caſe of Mountjoy v. Barker, cit 
D. 333. Chapman's Caſe. | of 


11. A Will ought to receive Conſtruction by a due Conſideration 
of the Intention of the Teftator collected out of all the Parts thereof, ſ. 
that there be no Repugnancy, but a Concordancy in all Parts there. 
of, Lane: 118. per Tanfield obiter. Paſch. 9 Jac. in the Exche. 
Auer. 
See PL.C. | 12. Sentences transpoſed to preſerve the meaning of a Will. Hoh, 
en v. J. pl. 93. Hill. 11 Jac. Spark v. Purnell. 


Elkington, and 540. b. Paramour v. Vardley.— —2 Roll Rep. 424, in the Serjeants Caſe, 
Per Croke J. 2 Bulſt. 158, —— 3 Bulft. 103. 105. 


13. There are Three Rules. 1ft. No Will ought to be conſtrued 
per Parcellas, but by Entierties. Secondly, To admit of 20 Contra. 
riety, or Contradiction. "Thirdly, No NMugation, nor any Nugatory 
Thing ought to be in a Will. Per Croke J. who ſaid theſe Rules 
obſerved will open all the Doors in every Will, 2 Bulſt. 178. 
Hill 11 Jac. in Caſe of Mirrill v. Nicholls. Ms 

14. Wills and the Conſtruction of them do more perplex a Man 
than any other Learning, and to make a certain Conſtruction of 
them, this excedit Juris prudentis Artem; But I have learned this 
good Rule always to judge in ſuch Caſes as near as may be and a- 
cording to the Rules of Law; and in ſo doing I ſhall not err, and 
this is a good and a ſure Rule, if a Will be plain then to collect the 

Meaning of the Teſtator out of the Words of the Will. Per Coke 
Ch. J. 2 Bulſt. 130. Mich. 11 Jac. in Caſe of Roberts v. Roberts. 


3 Bulſt. 1079. 15. Theſe Rules are to be obſerved in the Expoſition of Wills. ift, 
B. L The Intent of the Deviſor. Secondly, The Intent within the Will 
Blamford. according to the Law. Thirdly, the Scope of the Will ſhould be en- 
S. C. & quired. Fourthly, It ſhould be interpreted, that every Nord may have 
8. P. by its Effect; For it ſhall not be intended he would ſpeak contrary 
Coke Ch. ]. Things. Roll R. 319. Hill. 13 Jac, B. R. Per Coke and Doderidg 
2 Bult, in the Caſe of Blandtord v. Blandford. | 

127, 128, | 


- 


129, 130. 


As it an 16. Such an Interpretation is to be made of Wills as that all the 
Alien is Parts therof may fa 
all 


made De- 


mizen, and D. 357. Chick's 
Lands are 


nd together. Arg. 3 Bulſt. 195. Trin. 14 Jac, cite? 
8. N * 


* , 


ven to the Alien and his Heirs, Remainder to B. this is a good Eſtate Tail to him , becauſe he can 


{ade no other Heir but Lineal, and not Collateral. 3 Bulſt. 195. Arg. ——3 Le. 1H. Trin. 26 
Eliz Per Manwood Ch. B. in Conſtruction of Wills, all the Words of the Will are to be compared 
together, ſo as there be not any Repugnancy between all the Parts of the Will, or betwen any of 
them, ſo that all may ſtand. . | | 


17. Theſe Words in a Will, viz. I purpoſe to deviſe is all one as if [ 
faid, I do deviſe ; for whatſoever may be taken to be the Will of the 
Teſtator is his Will. Arg. 2. Roll. Rep. 477, 478. Mich, 22 Jac. B. R 

in Caſe of Hurd alias Hind v. Foy, „ 1 
18. Inten 


— 


88 Deviſe. i 


_— 
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18. Intent ought to be taken out of the Words and not upon Averment, This Rule 
Lat. 40. 42. 137. Trin. 2 Car. Daniel v. Upley. ul . a 
. 1 | ; i . - 6 

where the Intent of the barty, by the Words contained in the Will, may be known; otherwiſe nor. 
» And. 134. pl. 81. Hill. 42 Eliz. — By Law no Intent of a Will ought to be averred contrary to the d 
Words of the Will. Godb. 431. 1 496. Paſch. 3 Car. Arg. cites 3 Rep. 68. Cheyney's Caſe. —_ | 
8 Rep. 95. b. S. P. in Manning's Cafe, —— 4 Le. 96. S. P. Arg, 1 Salk. 235. — 2 Bullt, | 
—— 9 Mod. 159. Barker v. Eyles and Smith. 


—_—— 


177. 


19. If the Intent be indifferent, it ſhall be taken over the Rules of 
Conveyances. Lat. 136. Trin. 2 Car. per Whitlock J. 
20. A Will ſhall not be allowed or favoured that is repugnant in itſelf, And. 19) 
nor, 2dly, to croſs Ground in Law; Per Doderidge J. Lat. 42. 137. fl. 283. 
Trin. 2. Car. Cat: of Man- 
; | F | | ; Chel v. Dog- 
ington, alias Mitchel and Dunton, — 12 Mod, 299. &c. Paſch. 11 W. 3. in C. B. per Blincow. * 


* 3 — — —— 


Ws —— ˙ö nan Ed =o Ing, . 


21, An uncertain Will is void; Per Doderidge J. Lat. 137. Trin. 2 
Car. in Caſe of Daniel v. Upley. | 


22, A general Clauſe in a Will ought not to 13 a particular De- Sty. 276. in 
viſe; Per Cur. Chan. Rep. 145. 16 Car. 1. Nevi 


Green. 


v. Broughto Caſe of 
R Heatleh v. 


39 1. in Caſe of Olive v. Tong. i 


23. You ſhall make Conſtructions of Wills according to Eftates at See Gibb, 
Common Law by Deed, unleſs ſomerhing in the Intent of the Will ap- 234. per 
pear to the contrary. Cart. 5. Mich. 16 Car. 2. C. B. Bridgman Ch. J. Trevor Cl. 


in delivering the Opinion of the Court cites it as a Rule laid down, . 
6 Rep. 16 in Wild's Caſe. Opinion of 


| the Court, 
in the Caſe of Arthur v. Bockenham. 


24. The Meaning of a Teſtator is to be ſpelled ont by little Hints; Per 
Hale Ch. J. Arg. Vent. 30. Mich. 24 Car. 2. B. R. 

25. Where a certain and determinate Time is appointed for the Pay- 
ment of a Legacy, and after a contingent Clauſe is added touching the | | 
lame Legacy, all the Words of the Will muſt ſtand together, which can ne- | | 
ver be unleſs the Contingency happens within the Period of Time ap- 4 
pointed for Payment of it, for if it happens after the Time it is vain [1 
and idle and cannot controll the Property of a Perſonal Chattle, or of i 

| money executed by Payment. Fin. R. 27. Mich. 25 Car. 2 Clear, v. 
Bridges. 

_ Where the Intent is ſecret and not declared, the ſecret Intent 
muſt give Way to the legal Intent. See Chan, Caſes 239. Mich, 26 Car. 5 
2. in Caſe of Cox v. Quaintock. 

27. A Will ſhall be good as far as it may, thongh it may not hold ſo 2 Mod 8. 
far as Teftator intended it ; Per Lord Keeper. Fin. R. 159. Mich 26 * 2 
Car. 2. Nurſe v. Yarworth. Wo Poor - 


| 3 | | ſhall be 
holden void it by any Means it may take Bfiect. Per Gawdy J. 2 Le. 43. pl. 57. in Caſe of Inch, 
ly v. Robinſon. 3 Le. 165. 8. C. & S. P. by Gawdy.———And. 197. Arg. in pl. 232. 


28. A Will was allowed to work by FraFions, by ſevering 4 Term to 2 Mod 8, 9. 
artend the Inheritance, and making it a Term in 75 in Favour of an * 45 
Heir unintendedly dijinherited, being an Infant En Ventre ſa Mere, and creed ae. 
only for want of a ſufficient Deſcription, Fin. R. 159. Mich. 26 Car. cordingly. 
2, in the Caſe of Nurſe v. Yarworth. a | 

29. The Deviſe of a Truſt is not governed by 32 H. 8. and therefore, 
and becauſe of ſeveral Accidents which cannot be foreſeen, Chancery 
doth ſomerimes diſpoſe of Truſts according to the preſumptive Intention 
of the Parties. Fin. R. 159. Mich, 26 Car, 2. Nurſe v. Yarworth. 

| Ss * | 30. Eſtates 


, Deviſe. 


1 Salk. 234. 30. Eſtates tranſpoſed to maintain the Intent of a Will. 2 Chan, Cx, 
S. P—3 10. Mich. 31 Car. 2. Green v. Hayman. 


Bullt. 122. ' 
Brownl. 147. Ailet v. Choppin. S. P. Cro. E. 9. Anon. 


Elkington. 


Pl. C. 523. Welkden „ 


31. It is a general Rule, that a Will ſhall zever be conſtrued zo di,. 
herit an Heir at Law unleſs ſuch Implication be neceſſary, and not only 
conſtructive and poſſible. Raym. 453. Mich. 33 Car. 2. B. R. Per 


Raymond, and quotes 13 H. J. 17. Br. Deviſe 52. 
The Caſe 32. Where there is Conſtruction againſt Conſtruction, and not Conſtryc. 


was that W. tion againſt the Letter of the Will, Equity will favour the next of Kin 
ſeiſed of | , ; 
Lands in before a Deviſee that is more remote. Vern. R. 5. pl. 2. Paſch, z; 
Fee, and Car. 2. Winn v. Littleton. 

havin | 

Land alſo mortgaged to him, deviſed all his Lands to J. S. who was not his next of Kin; and I. 
who was the next of Kin took out Letters of Adminiſtration, the Court decreed the Adminiſtrato- 


to have the mortgaged Lands. Ibid. 2 Chan. Caſes, 51. S. C. 


Raym. 4279: 33. Deviſe to his Wife for Life if ſhe do not marry, but if ſhe do mar. 
Brown v. ry, that H. preſently after her Deceaſe enter, have and enjoy all the Land u 


SN © hin in Tail, the Remainder over. The Conſtruction of this is, ſcil, 


reſolv's it If ſhe marry H. to enter preſently, and it the do not marry, then H. 
is not a thall enjoy it in 'Tail with the Remainder over. 3 Lev. 152. Mich, 
Contingent 34 Car. 2. C. B. Luxford v. Cheek. 


Remainder, ; 5 SS : 
but an Immediate Deviſe; becauſe, ſhould it be contingent, the Deviſor's Intention would be de- 


ſtroy'd ; And Judgment accordingly. 2 Show. 152. pl. 134. S. C. adjudged accordingly. 


34. The ſame Word in the ſame Will is of the ſame Senſe. 2 Chan, 

Caſes 169. Mich. 36 Car. 2. Whitmore v. Ld. Craven. 
Show. 359. 35. The Words (Efates granted) in a Will were conſtrued as if it had 
S. C. by been agreed to be granted. 1 Salk. 225. pl. 2. Mich. 5 W. & M. in B. R. 


f 
* v. Milford v. Smith. 


Smith, held | 
accordingly. 4 Mod. 131. S. C. adjudg'd. 
See ibid 36. No Implication is to be received againſt expreſs Words. 1 Salk 226, 


227, the pl. 4 Hill. 5. W. & M. in B. R. Goodwright v. Corniſh, 


Argument 


of Powell J. Cro. E. 498. Baron v. Hill. | | 


37. The Words ( Heirs of the Body) cannot in the ſame Clauſe of 1 
Will be conſtrued Words of Limitation as to Lands, and as to Goods to 
be Words of Deſignation of the Perſon only intended to take the Goods; 
Per Cur. 2 Vern. 324, 325. pl. 314. Mich. 1695. Richards v. Lady 
Bergavenny. | | 

38. Deviſe of Land zo A. during her Widow-hood, or till ſuch Time as 
B. her Eldeſt Son ſhould be 21, and then zo B. and his Heirs for ever, 
paying to his Son C. and his Daughter D. 4ol. a-piece, and failing the 
jaid B. to come to C. and his Heirs ſor ever, and failing C. to come to 
D. and her Heirs tor ever, and fazling B. C. and D. ro come to his 
Brother E. H. and his Heirs for ever. 'This Word (Failing) extends 
as well to failing of Payment of the Money, as failing of Heirs or 
Iſſue of B. and it is Eſtate Tail in B. with Remainders in Tail to C. 
and D. Remainder over in Fee to E. H. Lutw. $04. 813. Trin. 8 
W. 3. Whally v. Read. | +2 

39. Collateral Papers, Letters, and Sayings of Teſtator, cannot be ta- 
ken Notice of to influence the Conſtruction of a Will; for that would be 
to let them in, and make them Part of the Will itſelf, and by the 
Statute of Frauds and Perjuries every Part of a Will muſt be in Writ- 


ing, but before that Statute, where a Will was in Writing, no Colla— 
teral Proots by Papers or Words could be admitted, becauſe a Will 
was a Compleat and Conſummate Act of itſelf, therefore it muſt be 
conftru'd by itſelf- 1 Salk. 232. pl. 10. Hill. 9 W. z. in Canc. 
Bertie v. Falkland. | 
o. The Conſtruction of Will ts more favoured in Law to fulfil the Ibid. $94. 
Intent of the Teſtator, than any Deed or Conveyance executed by him in Hill 12 W. 
his Life-time. Therefore, where a Man by Deed gives Land to W. 5: > C in 
R. and his Aſſigns for ever, this is only an Eſtate for Life; but in a 9 
Will theſe very Words make an Eſtate in Fee. So a Deviſe to W. R. : 
being his Eldeſt Son, and his Heirs, after the Death of his Wife, this 
is a good Eſtate for Lite by Implication in the Wife; but it is not fo 
in a Deed. Now per Holt Ch. J. The Reaſon ot this Diverſity is 
not only, that the Leſtator is intended to be inops Confilis, but becauſe a Deviſe 
is not a Conveyance by the Common Law, but by the Statute ; It is true, 
there were Deviſes before the Statute of H. 7. but thoſe were not by 
Common Law, but by Cuſtom, as in Caſes of Burgage-Lands ; now as 
Cuſtom enabled Men to diſpoſe rheir Eitates in this Manner, contrary 
to the Common Law, ſo it exempted this Kind of Conveyance from 
the Regulariry and Propriety required in other Conveyances; and 
thus it came to paſs, that Mills upon the Statute in Imitation of thoſe by 
Cuftom, gained ſuch 1 Conſtruction. 3 Salk. 12), 128. pl. 10. 
Hill. 12 W. 3. B. R. Fiſher v. Nicholls. | | 
1. Matter that cannot appear till found, when found is not to be re- The Intent 
garded in the Expoſition of Wills. 1 Salk. 235. Per Holt Ch. 1. Will 


N muſt be cer- 
Hill. 1 Ann. tain and 


; agreeable to 
Law. Brownl. 129. Hill. 10 Jac. Coronder v. Clerk.——Hob, 32. Counden v. Clark. S. C. & S. P. 


42. Words in a Will that are good Senſe are not to be tranſpos'd, 

otherwiſe if Nonſen/ical. Per Holt. 1 Salk. 236. pl. 13. Hill. 1 Ann. 

B. R. Cole v. Rawlinſon, 8 | | 

43. Where a Deviſe to an Heir gives the ſame Eſtate that would de- 3 Le. 26. 
ſcend, nihil Operatur, and is void. Agreed per Cur. 1 Salk. 242. pl. S. P. by 

23 Hill. 1 Ann. B. R. Catline.—— 


Deviſe to 


£ | | D - 
ters, who are his Heirs, makes them Jointenants. D. 350 b. pl. 20. (bis) Paſch. 18 M 


And. 50. pl. 125. Mich. 16 & 17 Eliz. Eden v. Harris. S. P. and ſeems to be S. C. 
Bendl. 257. pl+ 271. S. C. and the Pleadings. | 


44. Where a particular Eſtate is expre//y deviſed, a contrary Intent Nor ſhall 
is not to be imply'd by Subſequent Words. 1 Salk. 236. pl. 14. Hill. be con- 
2 Ann, in Canc. Popham v. Bamfield. 1 oy 

Walmlly J. 
D. 33. pl. 4 74 


45. A Native of Holland poſſeſſed of a Perſonal Eſtate both there and in 
England, making his Will in Holland, how it muſt be conſtrued fo as 
to rake Effect, notwithſtanding the Difference of the Laws of each 
3 See Chan. Prec. 577. pl. 349. Mich. 1721, Bowaman v. 
eeve. | 
46. The common and legal Senſe of the Words ſhall be taken, if che 
Contrary be not plainly and neceffarily imply'd. 1 Salk. 238. Hill. 
7 Ann. C. B. Aumble v. Jones. 
47. Where a Will was wrote blindly, and hardly legible, and the Mo- 
ney Legacies writ in Figures, and ſome ſeemed to have been alter'd, ſo 
that it was difficult if not impoſſible to read them, or to diſtinguiſh what the 
gacies Were, and particularly in one Place, whether 1001. or 300 l. 
Was meant, it was ordered by the Maſter of the Rolls to be referred to 
2 Maſter to examine, and ſee what thoſe Legacies were, and the Mal- 
ter to be aſſiſted by ſuch as were skilled in the Art of Writing. Wms's 
Rep. 425. Paſch. 1718. Maſters v. Sir Harcourt Maſters, 
| B b b 48. A. 


2 Le. 42. in Caſe of Inchley v. Robinſon. 9g. Le. 167 


man? A Wor EE EE IT 26 
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Deviſe. 


48. A. having lived long in Canterbury and died there, gav- by Her 
Vill 5ol. to the Poor of the two Hoſpitals in Canterbury, (naming they ) 
and afterwards by a Codicil gave 51. a Tear to All and Every the Hoſpi. 
tals, (not ſaying where the Hoſpicals were). Belides the two Hoſpitals 
in the Town, there was a Hoſpital our of the Town about a Mile 

founded by the ſame Arch- biſhop, and governed by the ſame Statutez 
The Maſter of the Rolls con/ned the General Words (all Hoſpitals) 10 
thoſe in Canterbury, and the rather, becauſe if extended further, they would 
create a Deficiency, and ſo in a great Part defeat the reft of the Will a; 
to plain Legacies, in favour of doubttul ones For the 51. per Ann. 
would be Perpetuities to whatever Hoſpitals it ſhould be decreed. 

WIms's Rep. 421. 426. Paſch. 1719. Maſters v. Sir Harcourt Maſ. 
ters 

49. A Word miſ-wrote in a Will, as (dying with Iſque,) for (without Iſiu) 
muſt be taken in that Senſe, which makes the Will conſiſtent with 
Reaſon, and good Senſe. 8 Mod. 59, oo. Mich. 8 Geo. 1. Burr y, 
Davall. x 

Jo. Clauſes ſeemingly contradictory ſhall be conſtru'd fo in a Will a; 
to make all conſiſt, as where a Deviſe is of Legacies to ſeveral Perſons 
and to Grand-Children to be paid at their reſpective Ages of 21, * 
Marriage, and after by a ſubſequent Clauſe he appoints that all the 
Legacies thereby deviſed, ſhall be paid within one Year after his De. 
ceaſe ; the laſt Clauſe ſhall reter ro the Legacies to the other Perſon 
only, and the firit Clauſe to the Grand-Children only. 9 Mod. 154, 
Trin. 11 Geo. in Canc. Adams v. Clerk. 

So may 51. No Words are to be rejected which may be reduced to bear any 

3 legal Conſtruction; It is true, if any Words are contrary to Law, or 

u frak. inſen/ible, thoſe muſt be rejected, As where a Deviſe of Land is to two, 

trate the In- and the Survivor and Survivors of them, there the Word (Survivors) 
tent of the ſhall be rejected. Per King C. 9 Mod. 159. Trin. 11 Geo. in Canc, 


Teſtator. | — 
Per Holt Barker v. Ey les and Smich. 


Ch. J. in delivering the Opinion of the Court. 6 Mod. 112, Hill. 2 Ann. B. R. Counteſs of 
Bridgwater v. Duke of Bolton. | 


186 


52. There is a Diverſity where a Will paſſes a Legal Eſtate, and where 
it is only Executory, and the Party muſt come into Chancery in order to have 
the Benefit of the Will; in the latter Cafe the Intention ſhall take Place, 
and not the Rules of Law; Per Ld. C. King. 2 Wms's Rep. 471. 
Trin. 1728. (Hill. 1131.) in Caſe of Papillion v. Voice. 
53. One deviſes the Surplus of his Perſonal Eſtate to his 4 Executors ; 
this is a Joint Bequeſt, and on the Death of one thall go to the Survi- 
vors, as well in the Caſe of a Legacy as of a Grant. 3 Wms's Rep 
115. Trin. 1731. in Caſe of Willing v. Baine. 

54. All Wills and Deeds muſt ſtand as they did at the Time of 
making them and cannot be made good by any After Ad, eſpecially 
where ſuch Act is Collateral, and is, upon its happening, ſuch a Contit- 
rency, upon which no Eſtate can commence by Law. Per Ld. C. Talbot. 
Caſes in Chan. in Ld. Talbor's Time. 26 Paſch. 1734. in Caſe of 
Clare v. Clare. | | 

55. The Deviſe of a Truft is to be conſtrued in the ſame manner as that of 
a Legal Hſtate, and not to be varied by ſubſequent Accidents, 3 Wrms's 
Rep. 259. Paſch. 1734. Atkinſon v. Hutchinſon. | 

56. It a Will is general, and that taking his Words in one Senſe will 
make a Compleat Diſpaſition of the hole, whereas taking them in anothtt 
will create a Chaſm, they thall be taken in that Sas. which is moſt 
likely to be agreeable to his Intent of diſpoſing of his whole Eftate 
[according to the Introductive Words of the Will, which were (as 
touching my Worldly Eſtate &c. I give, deviſe, and diſpoſe ot = 
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ame in Manner following &c.) ] Per Ld. C. Talbot. Caſes in Equity 
in Lord Talbot's Time, 161. Mich. 1735. in the Caſe of Ibbetſon v. 
I . eck w ith. 6 | 

4 B 55. The ordinary Rule in the Conſtruction of Wills is, that whe re 2 
rener Clauſe in a Will is expreſs and particular, a ſubſequent Clauſe 
Wal! not enlarge it; Per Ld. Chancellor. Barnard. Chan. Rep. 261. 
| Mich, 1740. Roberts v. KEiffin. 


* * 
** 
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F. a. 2) Conſtruction. Contrary to the Words to 
to make the Will take Effect according to Teſtator's 
Intention. 


q Had Iſſue two Sons, and deviſed Black- Acre to the eldeft, and if 

* he dies without Iſſue, or within the Age of 21 Years, that it 

ſhall remain to the Youngeſt. A. died; the Eldeſt Son had Iſſue a Daugh- 

ter, aud died within the Age of 21. Adjudged by this Word (or) 

ſhall be taken for the Word (and) by Reaſon of the Intent ot the De- 

viſor. Arg. 2 Roll Rep. 282. cites 27 Eliz. C. B. Sole v. Gamman. 

2. If a Man hath Iſſne three Sons, and deviſes Land to the Eldeft in 

Jail, Remainder to the ſecond in Tail, Remainder to the third in Fee, and 

the Eldeſt dies, having Iſſue in his Father's Life-time, his Iſſue ſhall 

have it without a new Publication, becauſe the Intent of the Deviſor 

was not to dilinherit any of his Sons, and it may be, he did not 

krow of the Death of his Eldeſt Son, who was, peradventure, beyond 

Seas, or elſewhere abſent ; and there is not any Reaſon to make ſuch a 

Conſtruction as to diſinherit his Iſſue, for by ſuch Means many may be 

dilinherited, and the Will is expounded againſt the Intent of the De- 

viſor, Put of ſuch a Deviſe to a Stranger, it may perhaps be other- 

wiſe ; for the Deviſee being dead, the Intent of the Deviſor doth not 

appear to carry it from his own Heir ro the Heir of a Stranger; Per 

Popham, Ch. J. Cro. E. 424. pl. 20. Mich. 37 & 38 Eliz. B. R. in 

| Cate of Fuller v. Fuller. 

z. A Man aeviſes a Rent-Charge of Sol. per Aunum to his Wife and 

5s Son for their Lives, and the Lite of the long er Liver of them; and 

that after the Son ſhall attain the Age of 13 Years, he hall have 20 l. 

a Year out of this Rent ſor his better Maintenance during his Mother's 

Life. This is a Deviſe of an entire 50 l. per Annum to the Feme until 

the Son ſhall attain this Age, and after they are ſeveral Rents, and not 

one Joint- Rent; for if the Teſtator had intended the Rent to be ſoint, 

then this Clauſe would have been abſurd. For if the Rent was ſoinr, 

then the Son thould have 251. a Year, being the Moiety of the ſaid 

Rent of 50 l. Bur the Teſtator ſaid, the Son thould have 20 l. a Year Pro 

Meliori Manutentia, whereas this would be Pro Deteriori Manutentia 

ſua, if the Rent ſhould be conſtrued ro be Joint; Per Cur. Sauud, 

292.284, Trin. 21 Car. 2. Duppa v. Mayo. | 

4. A. deviſed all his Eftate to his two Nieces, F. and E. to be equally 8. © adjudg- 

divided between them during their Lives, and after the Deceaſe of them two, ed a Join- 

then zo the Heirs of F. The Queſtion was, upon the Death of J. living tevancy, * 

E. whether J. and E. were Joint-Tenants by the Will, or whether the ©" 0 

Heir of J. ſhall have the Moiety, now living E. and it was adjudged gent Pe- 

a Joint-"Tenancy to avoid the Hazard of the Deviſe by making it a Te- mainder. 11 

nancy in Common; for ſuppoſing it a Tenancy in Common, and that Mos. 2. 

E. had died firſt, Holt J. asked what would become of the ae th . 
b or 


— 


. Me. wanars. ets <4 
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For that a contingent Remainder eodem Inſtanti that the Particula 
Eſtate determines is void, and afterwards he delivered the Opinion , 
the Court that it was a Joint-Tenancy, Holt's Rep. 370, 371, Paſs 
6 Ann. 'Tuckerman v. Jefferies. | 
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(G.a) Averment. As to Wills before the 29th of 
Car. 2, Cap. 3. 


1. JF one deviſes Lands t the Heirs of J. S. and the Clerk writ, 
it to F* S. and his Heirs, the ſame may be holpen by Averment 
becauſe rhe Intent of the Deviſor is written and more, and it ſhall be 
naught for that which is contrary to his Intent and Good tor the 
Reſidue. But if a Deviſe be to J. S. and his Heirs, and it was writ. 
ten but to the Heirs of J. S. there an Averment ſhall not makeir go 
to J. S. becauſe, it is not in Writing, which the Statute requires; and 9 
an Averment to take away Surpluſage is good, but not to increaſe tha 
which is defottive in the Will; Per Anderſon Ch. J. Godb. 13. 
pl. 149. Hill. 29 Eliz. C. B. Anon. 

S. C. cited 2. In an Aſſiſe of Novel Diſſeiſiu by A. againſt B. it was given in Eyi. 
per Ray- dence at the Aſſiſe that W. B. was ſeiſed, and having Iſſue two Sons 
22 . _w and two Daughters, deviſed his Lands 20 his younger Son in Tail, and 
had the Evi. for want of ſuch Iſſue, to the Heirs of the Body of his eldeft Sun, and 
dence not i, he dies withons Iſſue, that then the Land ſhall remain to his tw 
been rejet- Daughters in Fee. W. B. dies, the younger Son dies without Iſſue, 
ed, no Man liying the eldeſt Son, having Iſſue him who is Tenant in the Affi 

could adviſe The T duced Witneſſe ho affi d hei 
his n e Tenant produced Witneſſes, Who affirmed upon their Oaths, that 
or know the the Deviſor declared his Meaning concerning the ſaid Will, that as hon 
Certainty of as the eldeſt Son had Iſſue of his Body, that the Daughter ſhould not hart 
_— the Land, but the Court utterly rejected the Matter; and Judgment 


trary to, or Was given tor the Plaintiff, 2 Le. Jo. pl. 94 29 Eliz. Challoner v. 


otherwile Bowyer. 

than what ; 8 : 

appears written, might be averr'd, one Will would appear in Writing, an! quite another upen Eri. 
dence. Raym. 410, 411. in Caſe of Stead v. Berrier. | 


So in 1 3. If a Man deviſes Land to his Wife for Life generally; this cannot be 


Lutw. 734. : | Rae 
PDE ag averred to a ha her Fointure and in Bar of her Dower, becauſe a Deviſe 


v. Dodwell, imports a Conſieration in itſelf, and an Averment ſhall not be allowet 
wherein where the Intent of the Teſtator cannot be collected our of the 
Dower the Words of his Will. 4 Rep. 4. a. cites it to be reſolved by the two 
2 Ch. Juſtices and all the Court in Mich. 38 & 39 Eliz. in the Court 0. 
Bar, tha Wards, in the Caſe of * Leake and Randall. 


the Husband 

had deviſed Lands to the Demandant durante Viduitate ſua, and averred that it was in Recomyence 
of her Dower; Per Treby Ch. J. this is an Averment De-hors the Will, if it had been alledged 
that the Deviſe to the Demandant was for her Jointure it had been good, though the Word Jotn- 
ture be not in the Will, if there be other Words tantamount. Poweff J. taking Notice of this Cate 
of Leak and Randall, as cited in 4 Rep ſaid he wes not ſatisfied with the Reaſon there given, that 
the Averment was not good, becauſe a Deviſe imported a Conſideration in itſelf, but that the true 
Reaſon is that no Avermeat is to he made, becauſe the Will ought to be wholly in Writing, and 
rhe Intent of the Teſtator only to be collected from the Words thereof. 


4 No Averment can be upon a Nil to ſupply an Uſe or Traft of Land, 
for a Will of Land deviſable by che Statute oughr to be in Writing, 
and it the Truſt be not in Writing it is to be rejected by Force of the 
9 I15.pl. 26. cites 4 Rep. . 
ale, 


Statute of 32 H. 8. Cap. I. of Wills. d 
[4. a. by the Reporter in] Vernon's ; 
| oh 


5 I give to Kath, my Wife all the Profits of my Houſe and Lands 
W ling in the Pariſh of Birling and L. at a certain Street there called 
E B:o0k-Street. Upon a Special Verdict it was found, that there was not 
any Village or Hamlet called Birling in the ſaid County, and that 
the Land, ſuppoſed to be deviſed, lyeth in Birling-Street; but no Man's 
verbal Averment here ſhall be taken or admitted to be contrary to the 
Will, which is expreſsly ſet out in the Will. 1 Brownl. 132, Trin. 6 
Jac. Pacy v. Knolls. | 

7. A Will is made, and A. is made Executor and no Truſt is decla- 
red, and Te/tator at his Death declares, that his Will is for the Benefit of 
his Children. Hyde Ch. J. asked if this Intent might not be averred, 
and ſaid, nothing was more common. And per Doderidge J. For the 
making an Eſtatèe you cannot averr otherwiſe than the Will is, but as to 
the Diſpoition of the Eftate you may averr. And per Jones J. The Rea- 
ſon of Cheney's Caſe 5 Rep. is, that whoever will deviſe Lands ought 
to do it by Writing, and if it be without Writing it is out of the 
Will, though his Intent to be otherwiſe. Godb. 432. Paſch. 3 Car. 2. 
B. R. in Caſe of Evers v. Owen. h 

g. An Averment of a Will not good by Law, yet good in Equity, 
and the Intent of a Will allowed. Toth. 286. cites Peacock v. Glaſ- 
cock,--6- Car. 1B. - | 

9. A Truſt may ariſe by Parol, and the Executor may be a Truſtee by A Tru/ 
the Will of the Teſtator, though not mentioned in the Will, N. Ch, ll never 


R. 135. 21 Car. 2, Pory v. Juxon. REY 


2h ; 8 ſuch Thing 
appears in the Will. Fin. R. 313. Trin. 29 Car, 2. Puleſton v. Puleſton. 


2 


G. a. 2) Averment, or Parol Evidence, allowed in 


what Caſes to explain or ſupply Defects Wills ſince 
29 Car. 2. Cap. 3. 


. HOUGH a Parol Averment ſhall ot be admitted to explain a 
Will, ſo as to expound it contrary to tho Import of the Words, yet 
when the Words will bear it, a Parol Averment may be admitted, as 
5 Rep. 68. to aſcertain the Perſon, but in no Caſe to alter the Eftate ; 
Per North and Atkins. Freem. Rep. 292. in pl. 343. Trin. 1677. in 
C. B. in Caſe of Steede v. Berrier. | 
2. The Father of the Plaintiff and Defendant deviſed his E/fate to E. 
his eldeft Son, with a8 Remainder to his firſt, ſecond, and third Son, and TS 
for Default of ſuch Iſſue, to his ſecond Son H. with Remainders to his 
firſt, ſecond, and third Sons; and ſo to his third Son &c. Provided that 
E. when he enjoyed the Eftate ſhould have no Iſſue Male living, that then 
he ſhould pay 40 J. per Annum for the Maintenance of the eldeſt Son of H. 
and for his Education, in ſuch manner as was fit for his Degree, until 
his eldeſt Son ſhould have a Son produced and living. E. the eldeſt Son 
had Iſſue a Son, who lived My Days and then died ; It was in Proof my 
| cc Ie 
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— 


the Zeſtator did declare that his Intent was, that this gol. per Annum ſy; 
be paid in Caſe E. ſhould have a Son born that ſhould die ſuddenly after. ber 
Cur. the Annuity is determined, and a collateral Proot thall not be 
admitted againſt tho expreſs Words of the Will; and it is probable tj; 
Intent was, that the 40 I. ſhould be continued to be paid, altho' E. had 
a Son which died ſuddenly after; yet now it muſt be taken upon th, 
Words of the Will, and an Averment of the Intent of the Party con. 
trary to his expreſs Words ſhall not be received, and ſo decreed again} 
the Plaintiff, If it had been a Truſt, the Intent might have been ſup. 
plied by Proof; Per Cancellar*. 2 Freem. Rep. 52, 53. pl. 60. Paſch. 
1680. In Curia Canc. Chamberlaine v. Chamberlaine. | 
3. One may averr the Tru/# of a Perſonal Eftate. Per Ld. Chancel. 
Jor. Vern. 3o Hill. 1681. Fane v. Fane. | 
4. A. had Freehold and Copyhold Land, and makes his Will in 
theſe Words; I give all my Eſtate of what kind ſoever, not before-mey. 
tioned by me to my Wife, whom I make my Executrix ; and it was held 
the Copyhold Land did paſs, not by Force of the Words alone, but 
becauſe it appeared that he had made a Surrender of the Copyhold E.. 
tate before to the Uſe of his Will. 12 Mod. 594. in Caſe of Shay y. 
Bull. cites Mich. 22 Car, 2. Rot. 473. 
Chan Prec. F. A. made his Wife Executrix, whereupon the Son by ſeveral Inſinu- 
25 h ations gets his Mother to prevail on his Father to make a new Will, 
veins, and himſelf named Executor, declaring he would only be Executor in Try 
Baines. S P. for her. It appearing to be a Fraud as well as a 'Truit, North R. 
as to a Co decreed it notwithſtanding the Statute of Frauds, though no 'Truit 


er 3 was declared in writing. Vern. 296. pl. 290. Hill. 1684. Thyn . 

: a 

Teſtator in- Thyn. 

tended to ; 

give to his God'on, but was perſwaded by the Wife to give it to her, and promiſed that ſhe would 
ive the Godſon the Part aſſign'd for him, and decreed againſt the Wife, not with ſtanding the Statut: 

of Frauds. And Ibid. 4. in S. C. cites Chamberlain's Caſe, where a Son and Heir appa. 

rent perſwaded his Father not to make a Will which he intended to make, and thereby to make cer. 

tain Proviſions for his Younger Children, promiſing that his Brothers and Siſters ſhould have thoſe 

Proviſions whereupon the Father forbore to make them, and Chancery decreed the Heir to make 


them. 


S. C. cited. 6. A. deviſed his Real Eſtate for Payment of his Debts and makes 
2 Vern. his Wife Executrix, Parol Proof was admitted to prove 4s Derls- 


2 1 rations, that his Executoor ſhould have his Perſonal F/tate diſe hargi - 


Goodman. his Debts. 2 Vern. R. 252. pl. 240. Hill. 1691, Counteſs ot Gaini- 
9 Mod. borough v. Earl of Gainsborough. 

10. S. C 

cited. In relation to a Perſonal Eſtate the Court will allow of Proof; and Averments, but ther 
ought to be plain and indiſputable to intitle an Executor to the Surplus. Per LA. Somers, who cited 
this Caſe. Wrms's Rep. 9 20 May 1696. Petit v. Smith. 

The Evidence was not read in this Caſe to make any Conſtruction in Law For the making one 
Exccutor is a Gift in Law of the Perſonal Eſtate; but to ou? a Conſtruction in Equity lately wad-, 
that where a particular Legaoy is given to an Executor he ſhall be ouſted of the Reſidue Per 14 
Wright. Ch. Prec. 139. Hill. 1700. in Caſe of Bromley v. Jeffries. 


1.4 Wright 7. A. deviſed Land to B. to ſell and diſpoſe of for Payment cl 
A Debrs, the Heir ſued for the Surplus as his by a Reſulting Trult 
Parol Proof being not diſpoſed of by the Will; Per Cur. the Eſtate in Law be- 
ſufficient to ing veſted in the Deviſee, he ſhould have been admitted to his Proot 
rebut Plain- of A's. Parol Declaration, if it had been wanting and neceflary. 2 
r:ff 's Equity. Vern, 253. cited in pl. 240. Hill. 1691. by Hutchins Ld. Commilli- 
Ch. Prec. 

219. Paſch. Oner as the Caſe of Crompton v. North, 


1703. Buſh- 
nel v. Parſons. 


Chan. Rep, 8. The Surplus by Will was deviſed to the Wife; Averment was taken 


25 165 x that ſhe was intended only as a Truſtee for her Som, and that the Teſtator 
r. 2. 8. C. * 
ſo 


Deviſe. I on 


{> declared at the making of the Will. And a Decree grounded on decreed ac- 
the Proof made thereof. 2 Vern. 254. in pl. 240. Hill. 1691. cited ©2*4ingly. 
by N one of the Lords Commiſſioners, as the Caſe of K ingſ- 

mill v. Ogle. 

9. Plaintiff endeavouring to have the Will explained by Depoſitions 2 Vern. R. 
of Witneſſes touching what the Zeſtator declared and the Inſtructions he 35% Cary 
rave tor the drawing his Will, Per Cur. Deviſes concerning Land mult C 3 
be in Writing and we cannot go againſt the Act of Parliament. 2 Ibid. 339. 
Vern. 98. Paſch. 1698. Towers v. Moor. S. P. Per 


2 Holt Ch. J. 
and ſays it was ſo by the Statute 32 H. 8 of Wills. 12 Moi. 183. Bertie v. Ld. Falliad 
5. P. —8 P. by Maſter of the Rolls 2 Wms's Rep. 318. Mich. 1925. Bennet v. Davis, 

Lands deviſed to A. in Tail, A. died in Teſtator's Life, leaving Iſſue Male, and then the 771 is 
Re-publiſhed, the Court refuſed to admit Parol Declaration of the Teſtator, to prove his Intention that 
the Iſſne Male of A. ſhould take by the Will. 10 Mod. 98, 99. Mich. 11 Ann. B. R. Lord Landſ- 


down's Cale. 


10. A. makes his Will and B. C. and D. Executors in Truſt and for Ibid. 294. 
a Remembrance over and above their Coſts and Charges he gives 20 s. S. & ccd 
a picce to the Executors ; Per Cur. the Will declaring that the Execu- 
tors were only in Truſt, and not declaring for whom the Truſt was, 
the Perſon may be averred, and two of the Executors having by their 
Anſwer confeſſed the Truſt, and being likewiſe fully proved that it 
was the Teſtator's Intent, and that he declared it a Truſt for the 
Wite; decreed the Truſt ſor her with Coſts againſt the Adverſary Ex- 
ecutor, Per Commiſſioners. 2 Vern. 99. Paſch. 1698. Pring v. Pring. 

11. Dower. The Defendant pleads, that the Husband was ſeiſed of 
the Land in Olieſtion, and of other Lands in A. and that he by his 
Vill deviſed the Lands in A. to the Demandant, for her Life, and died, 
and that the Demandant enter'd into them by Virtue of the ſaid De- 
viſe ; and avers, that the Land deviſed was deviſed to her by her Hus- 
band in Satisfaction of her Dower ; the Demandant demurs, Judgment 
was given for the Demandant by the whole Court ; becauſe the Aver- 
ment being of a Matter out of the Will, and not contained in it, 
ought not to be allowed; and that Leak and Rendal's Caſe, 4 Rep. 
4. a. being expreſs in Point, and always allowed for Law, ought 
not to be queſtioned at this Day, Bur afterwards upon a Bill brought 
in Canc. by the Defendant being heard by the Lord Chancellor Somers, 
he was of Opinion, that in Equity ſuch Averment of the Teſtator's Intent 
ought to be admitted, and that the Wife in ſuch Caſe ſhould not have 
both her Dower and the Land deviſed ; and (as I have heard) decreed 
in this Caſe accordingly. Ld. Raym. Rep. 438. Hill. 10. W. 3 Law- 
rence v. Dod well. 

12. Sir R. B. having Iſſue only Daughters, ſettled his Eſtate upon 
Truſtees to ſell, ſubject, nevertheleſs to a Power of Revocation ; At- 
terwards upon the Marriage of his Daughter with the Plaintiff by 
Deed reciting that his Intent was, that the Manor of C. in Queſtion 
ſhould go to the Iſſue Male of the Plaintiff, he thereby agreed 
that if the Plaintiff ſhould be minded to purchaſe the ſame to him 
and to his Heirs, he ſhould have it for 1500 J. to be raiſed out 
of this Manor but did not mention whether it ſhould be in Sa- 
tisfation of the 1 500 J. agreed to be allowed the Plaintiff in Caſe 
he would purchaſe the ſame, But a Queſtion aroſe, Whether the 
Plaintiff ſhould be admitted to read Witneſſes to explain the Teſta. 
tor's Meaning in that Particular? and alleged that it might be fo 
done, the Queſtion being only @ ng the Perſonal Eſtate, though 
it could not beſo in a Will touching Lands, becauſe by the Statute 


ſuch Will muſt be in writing, and no Averment ſhall be received out 
of the Will, but as to a Perſonal Eſtate it had been ſo done in my 

Lady Gainsborough's Cale, ia chis Court. To which ir was an 

wered, 


_ „ 6 „„ Oo —— — — 


ing, ſince the Statute of Frauds &c. nothing could be Part of the Will but what w 


— 8 
— 


Wu 


Devile. 


ſwered, per Cur. that what was read there was in Affirmance of the Law 

upon the Will, which was to carry the Perſonal Effate to the Exgy. 

tor, and that Caſe ftood ſingly by itſell. But in the Caſe of the Ld 

Falkland and Cary it was denied that Letters ſhould be read to ex. 

plain the Agreement, though it was then inſiſted on, that Letters werg 

writing, and ſo more certain, And the Maſter of the Rolls cited 

the Caſe of Leake v. Randall, in Vernon's Caſe, in the 4 Rep. that 

a Collaterall Thing deviſed by a Will, could nor be averred to he 

in Satisfaction of Dower, unleſs it did appear to be ſo by the Will; 

but here the 15001. deviſed was not collateral, becauſe it was to ariſe 

out of the ſame Land. 2 Freem. Rep. 245, 246, 247. pl. 313. Hill. 

1700. Bromley v. Fettiplace. | 

| 13. J. S. having Three Daughters and ſeveral Grand-children and 

2 Vern. : ni ill and deviſed the & | 
38. pl. Great-Grand children, made his Wil and deviſed the Surplus of his 
343. S.C. Eſtate to be equally divided amongſt his three Daughters and all his Grang. 
but S. P. as children and Great-Grand-children, that ſhould be living within two Year, 
5 the hp after his Death, and died ; and within two Years after his Death 
. 5 85 ther Grand- children were born; the Plaintitis examined Witneſſes, 
to prove J. S's latent, that none born aſter his Death ſhould take; and 

the Queſtion was, whether they could be admitted to read this Proof, 

ard my Lord Keeper was of Opinion that ſuch Proof might be ad- 

mitted, ſo rhe Witneſſes were read, but their Depyitions were ou 

that J. F. ſaid fo or ſo, or to that Effect, which my Lord ſaid, fignificd 

nothing, for that makes the Witneſs the judge; and he owght to [i 

gun the very Words for the Court to judge of ; but without this Proof 

my Lord held, that the Words in the Will (within two Nears after my 

Death) were to be taken reſtrictively, and extended to none born after; 

and decreed accordingly, which Decree was alfirmed in the Houſe 

of Lords. Abr. Equ. Caſes, 231. Trin. 1700. Dayrell v. Molef- 

worth. 

The Caſe 14. A. deviſed his Real Eſtate to B. and made B. Executor, and wills 
was, that that out of his Perſonal Eſtate and a Tears Profits of his Real, he 
the Teſtator ſhould pay his Legacies and deviſed 40 I. per Annum to C. to maintain 
was making him at Cambridge; the Executor pleaded Plene adminiſtravit, and i 
his W 111, G - . 9 r 
and amongſt was admitted, that the Will had made only a Year's Profits of the 
other Real Eſtate liable, but on the Evidence of D. that B. promiſed A.to 
Things, pay or otherwiſe A. would have charged his Real Eſtate with the 


192 


— 
* 


wha 2 Payment of it, the Real Eſtate was decreed at the Rolls to ſtand 
Gittio the Charged with the Annuity, and Wright K. on Appeal affirmed the 
Plain ii . Decree. 2 Vern, 506, Trin. 1705. Oldham v. Litchford. 
be inſerte 2 | | 
in his Will, and the Defendant being preſent, deſired hiq not to put it in his Will, but ſaid as he 
was a Chriſtian he would take care to ſee it paid ; and thereupon it was omitted in the Will And 
the Plaintiſt having prefered his Bill for it, it came to Hearing before the Maſter of the Rolls, and he 
decreed the Payment of it, and that it ſhould be charged upon the Real Eſtate; and now upon Appeal 
ir came before the Ld. Keeper, and it was inſiſted for the Defendant, that there being a Will in Writ- 
18 as in Writing, 
and that no Executor or Adminiſtrator ſhould be charged upon any Promiſe unleſs it were in Writ- 
ing, ard that if it had been in the Will it would have charged the Defendant no farther than he 
had Aſſets, and therefore it ought to have been decreed out of the Aſſets only, and that there was n 
Colour to charge it upon the Land, But the Ld. Keeper was of Opinion, and decreed that the De- 
tendent ſhould pay it, and the Ground he went upon was, that this was a Fraud upon the Teſtator 
and the Legatee ; and that notwithſtanding the Statute of Frauds and Perjuries, this Court had relie d 
in Ca'c of a Fraud, although there was nothing in Writing to charge the Party; bur he aid he 
could nor decree it a Charge upon the Land; but the Maſter of the Kolls veing in Court, ſaid, the 
Reaſon he went upon to charge the Land was, becauſe the Maintenance of a Poor Scholar was 4 
Charity, and was within the Statute of 43 Eliz. of Charitable Uſes, and it might amount to an Ap- 


pointment within that Statute. 2 Freem. Rep. 284, 285. pl. 356. Paſch, 1705. Oldham . 
Litchtord. | : | 


15.-In a Will the Bequeſt was, I give my Houſhold Stuff, as Braſs, 
Pewter, Linnen, and Woollen whatſoever, except a Trank under the 


Chamber 


* 


1 * 
22 
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Chamber-Window 3 the Maker of the Will was examined as a Witneſs 
and ſwore, that the Teſtator directed him to inſert all his Goods ex- 
cept the Trunk, ordered the Depoſition to be read, as in Caſe of a 
Deviſe to Son John, when he had two Sons john, or if the Deviſe 
had been his Trunk, when he had Three Trunks. 2 Vern. 517. Mich. 
1705. Pendleton v. Grant. ; | 

16. A. on delivering his Will to B. to whom he gave almoſt all 
his Eſtate, ſaid, as B. owned before ſeveral Witneſſes, that it C. (A's 
Eldeſt Son) behaved himſelf well he might allow him 20 l. per Quar- 
ter, and it he uſed that well B. might make it 4ol. per Quar- 
ter; Decreed 40 l. per Quarter to C. during Lite. 2 Vern. 559. pl. 
500. Trin. 1706. Kingſman v. Kingſman 
17. Collateral Proof may be admitted to aſcertain the Perſon or Thing The Cate 
deſcribed 1n a Will. Per Cowper C. in an Affirmance of a Decree at 8 
the Rolls. 2 Vern. 593. Mich. 1107. Hodgſon and Caldicot v. to 6. pay- 


Hodgſon and Fitch. ing 1001. 

| which he 
owed by Bond to Steel, which was the Obligee's Maiden-name, but though he knew ſhe was mar- 
ried, yet he forgot her Husband's Name, which was Fitch, and this being proved by the Perſon 
that drew the Will, and another, the Payment was decreed accordingly. Ch. Prec. 229. S. C. 


18. The Conftruction of making a Legacy to be a Satisfaction, has in The Maſter 
many Caſes been carried too far, and it is reaſonable in ſuch Caſes to gs Rolls 
admit of Paro! Proof as to the Teſtator's Intention. Per Cowper C. 2 pr old 
Vern. 594. Mich. 1707, Cuthbert v. Peacock. tary Dreſ- 
tion, and 


Evidence might be received. 2 Vern. 646. Hill. 1709. Chapman v. Salt. 


19. J B. having had a long Acquaintance with D. P. and having 
5001. of her's in his Hands, married E. and aſterwards made an In- 
ſtrument all of his own Hand- writing thus, viz. In the Name ot God, 
Amen. I A. B. of &c. do make this my laſt Will and Teſtament tor 
tear of Mortality, zill I can ſettle it more at Large; and I do give and 
bequeath the Sum of 16001. unto D. P. to be paid by my Executor, Admi- 
niſtrator, and for ſure Payment thereof, I do charge all the Real and Per- 
ſonal Eſtate which I have in the World, I being very deſirous to make a 
Proviſion for the ſaid D. P. for ſeveral good Reaſons inducing me thereun- 
4% In Witneſs whereot I have hereto ſet my Hand this preſent th Day 
of December, 1104. Signed J. B. and delivered the ſame unto the faid 
D. P. and about a Fortnight before his Death, which happened in 
January, 1704. J. B. did declare he had leſt with D. P. an uoquet- 
tionable Security for 1000 1. charged upon his Real and Perſonal E1- 
tate; and that he had done the ſame tor tear of Mortality, till fuch 
Time as he can make a full and compleat Will, which he declared he 
would do ſo ſoon as his Wife was brought to Bed, to ſee if it were 
Male or Female. He died ſuddenly, 6 Feb. 179g. The Widow at- 
terwards came to take Adminiſtration to her Husband, and a Cavear 
being entered by D. P. ſhe appeared and pleaded this Will or Sche- 
dule Teſtamentary, and proved by four Witneſſes what is alleged be- 
lore. She was allo examined on Interrogataries, on the Prayer of the 
Reſpondent, on which ſhe depoſed that the was married to J. B. 18 
July 1100, at his Chambers in the Inner Temple, by R. H. ſince de- 
cealed. (But the Marriage was not inliſted on H. being dead) his 
Hand was proved. The Cauſe coming to be heard before the Judge of 
the Prerogative (Sir Richard Raines) he gave Sentence againſt rhe Will, 
and pronunced that J. B. died Inteſtate, without any Will ar all by 
him made. On Appeal being heard before the Delagates, among 
whom were Lord Ch. J. Holt, Baron Price, and judge Dormer, the 
Sentence was reverſed, and they pronounced tor the Will. 2 Ld. 
Raym, Rep. 1282, 1283. Paſch. 6 Ann, B. R. Powell v. Beresford. 
D d d 20. Tnere 
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e 


2 Vein. 20. There is Difference between a void Deviſe and a doubtful and wny.. 


= i) tain one, As it J. S. hath ſeveral Sons, and a Deviſe is made to one ofthe 


Tracy J. Sonsot J. S. this is entirely void, and can never be made good; but if i 
in S. C—- be only doubttul and uncertain, it muſt receive its Conſtruction from 
5 Rep. 63. the Words of the Will, and no Parol Proot or Declaration ought |, 


8 wn be admitted out of the Will to aſcertain it, but in Caſe of two $yys 
Casio named John, it is conſiſtent with the Words of the Will, to admi 


Mod. 1co. Proot which of them was intended, and the Words in the Will are ng 
in Ld. Lauf at all altered by it, and this is according to Lord Cheyney's Cage 


dow n's Caſe. | | a. 
„where 5 Rep. And now ſince the Statute of Frauds and Perjuries, Which 


there are Orders all Wills to be in Writing, it is much ſtronger. Per Tracy]. 
two of tle 3 Ch. Rep. 183. Trin. 7 Ann. in Canc. in Cafe of Litton, alias 
Name of J. & Strode v. Falkland. | 

of D. and | 

] deviſe Land to J. S. of D. Parol Evidence will be admitted to prove, which J. S was intended 
by me. Per Ld. Macclesfield, 2 Wms's Rep. 137. Paſch. 1723. in Caſe of Harris v. the 4p, (f 
Lincoln. | 


Tn this Caſe 21. A. made his Wife Executrix, and deviſed to her the Uſe of his 


of the Table-Plate tor Life, and after to C. his Grandſon, and made no Dil 
Dutcheſs of « 


Beaufort „ Polition of the ſurplus. Proots were allow'd to be read, that A. intenied 
Lady to give the Surplus to his Executrix, it being to ouft an Implication ur 
Grandville. Rule iu Equity, but the Proots being ſlender and uncertain, the Court 


175 "gs laid them out of the Caſe, and conſidered it only on the Face ot the 
Appeal ro Will, and decreed a Diſtribution ; Per Cowper C. 2 Vern. 648. Hill, 
the Houſ: 1709. Lady Granvill v. the Dutcheſs of Beaufort. 

of Lords, 

1Sth December 1710. The Appellants Counſel inſiſted that it was proved in the Cauſe, that it was 
the Intent of the Feſtator that the Appellant ſhovld have the Surplus of the Perſonal Eſtate to her 
own Uſe, which Proof, as it agrees with the Rules of Law to preſerve the Legal Title to the Exe- 
cutrix, which of Common Right ſhe has to the Surplus, ſo ir ſhall prevent and ought to re but the 
Conſtruction of Equity, which would create a reſulting Truſt, and make the 2 to be 2 
Fruſtee in Equity for the next a-kin, and for theſe Reaſons (among others) pray'd that the Decree 
might be revers'd, and it was revers'd accordingly without Diviſion. 

2 Vern. 6-3. Mich. 1911, Wing field v. Atkinſon, S. P. and cires the Cafe of * Lirtlebury v. 
Buckley, as firſt decreed in the Mayor's Court for the next of Kin, but on Appeal to the Houle of 
Lords the Executors were } admitted to read Witneſſes, to prove the Teſtator intended them the Sur- 
plus, and on that Foot the Lords revers'd the Decree. Wms's Rep. 114. Hill. 1709. S. C. But 
Ibid. 116. fiys, that this Decree was revers'd in the Houſe of Lords 

+ Bur denied where it was in Coutradiction to the Common Law. 10 Mod. 99 Lord Lanſ- 
down's Caſe. | 

* Cited 9 Mod. 10.———2 Vern. 677. Cited 10 Mod. 99. in Lord Lanſdown's Caſe. 

They held that Parol Proof ought to be admitted in favour of the Executor's Title, conſiſtent 
with the Will. S. C. cited in Caſe of Ball v. Smith. 2 Vern. 677. Hill. 1111. 

Where an Expreſs Legacy is given to the Executor without any turther Words, as that it was 
given for Care and Pains &c. Parol Evidence may in ſuch Calc be admitted of 'Teſtator's Intention, 
but not where, following Words declare a Truſt, Per Powis J. in Chancery in the Abſence of the 
Ld. Chancellor. 2 Wms's Rep. 161. Trin. 1723, in Caſe of Raſhfield v. Careleſs. 


22. A. ſent for B. to make his Will, who took it in Characters from bis 
Mouth, read it to him, and he approved therot. B. the next Day brought 
the Will drawn up in four Sheets of Paper, but the Teitaror was not 
ſenſible and died. After the Teſtator's Death B. who drew the Will 
was examined as a Witneſs. 2 Vern. 647. pl. 577. Hill. 1709. Striſh v. 


Pelham. 
2 Vern 23. Where the Words ſtand in A£quilibrio and are ſo doubtſul that they 
2 3 may be taken one way or another, there it is proper to have Evidence 
7 


Tracy j. bead to explain them, and we will conſider how tar it ſhall be allowed, 
was cleir and how tar not, after it is read, and this is not like the Caſe of Evi- 
that no Pa- dence to a Jury, who are ealily by aſs'd by it, which this Court is not, 
rol Proof and the Diſtinction in Cheney's well warrants the Reading of Evi- 
babe bee; denes where the Teſtator's Intent is doubrtul, As where a Man had 7w0 
eceired | N | $018 
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ns named Fohn &c. Agreed by Cowper C. Maſter of the Rolls, Ld. according to 1 
; or, and T Ch. R. 176. Tri II as Cheyney*s ll 
Ch. J. Trevor, and Tracy J. 3 Ch. R. 176. Trin. 7. Ann, Litton alias C 1 
Strode v. Falkland. No Proof 
2 ESA ought to : 
; ſupply the Words of a Will. If a Deviſe be to one of the Sons of J. F. who has ſeveral Sons, it 18 
void, and ſhall not be ſupplied by Parol Proof. But rhe Will that muſt pas the Land muſt be in 
W riting, and mult be determined only by what is contaĩned in the written Will. 


24. Parol Evidence admitted to prove the Intent of the Deviſar where 
doubtful. MS. Tab. Feb. 13th 1710. Dockſey v. Dockſey. 
25. Crott the Te/tator deviſed particular Lands to his Executors to 
be ſul for Payment of all his proper Debts, and makes A. and B. his Ex- 
ecutors, and gave Direction to the Perſon who drew the Will to give all 
his Perſonal Eftate to his Executors ; but by Miſtake that was omitted in | 
the Will, though proved in the Cauſe by the Perſon who drew the Will. | | 
Suppoling then ſuch Parol Evidence of the Intent of the Teſtator to be | | 
good, Quzre if the Perſonal Eſtate ſhall be imployed in Aid, and Ex- 
oneration of the Real Eſtate towards Payment of rhe Teſtator's Debts, 
notwithſtanding the particular Deviſe of the Perſonal Eſtate to the Ex- 
ecutors? As to the Parol Evidence of the Intent of the Teſtator De-hors 
the Will was cited the Caſe of Litrlebury v. Buckley in Dom. Proc, 
Harcourt C faid, he muſt conſtrue the Intent of the Teſtator out of 
the Words of the Will, and not upon Parol Evidence in this Caſe. 
Pzrol Evidence was admitted in Littlebury and Buckler's Cafe in Dom. 
Proc. becauſe the Parol Evidence there was an Affi rmance of the Right 
at Common Law in Oppolition to a Preſumption in Equity, that where 
the Executor hath a Specifick Legacy, the Surplus was not intended to 
be given to him, bur in this Caſe the Parol Evidence 1s to controul the 
Common Law, and give the Perſonal Eſtate to the Executor, which is 
Aſſets at Common Law to pay Debts. Decree, That the Executors 
account for the Perſonal Eſtate of the Teſtator. MS. Rep. Mich. 12 
Ann. in Canc. Gale v. Crofts & al. 
26. A. by Will gave 500 J. to B. and made B Executor, and made no 
expreſs Diſpoſition of the Surplus. The next of Kin brought a Bill for 
a Diſtribution. B. anſwers and waves the Benefit of the Surplus by Miſ- 
take of the Law in that Point, and was denied by Trevor Maſter of the 
Rolls to amend his Anſwer ; who decreed, That having wav'd the Sur- 
plus by his Anſwer, he ſhould account tor it. On Appeal to Ld. Cow- 
per, his Lordſhip faid, it would do very well it this Point concerning 
the Surplus was once ſettled and certain either way; yet in this Caſe, 
where the Defendant himſelf had by his Anſwer wav'd any Title to the 
Surplus, he would not, againſt his own Confeſſion decree it for him. 
In Eaſter Term 1118. the Cauſe coming betore Ld. C. Parker upon a 
Maſter's Report, his Lordſhip ſaid, he could nor but incline to help 
the Defendant as to other Matters in Diſpute] he being in a way of - 
Jmmg his Right by Miſtake or Miſadvice only ot his Counſel [as to this 
Point of the Surplus. ] Wms's Rep. 297, to 300. Mich. 1715. 1718. 
Rawlins v. Powell. 
27. One by Will gives his Executor an expreſs Legacy and makes #0 Gilb. Equ, 
Diſpoſction of the Surplus. The Court will admit of Paro! Evidence to Rey. 125. 
ſew the Intention of the Teftator, and if proved that the Teſtator intend- &. oy De- 
ed the Surplus to the Executor, he ſhall have it notwithſtanding his ere = 


expreſs Legacy. 2 Vern. 136. pl. 645. Hill. 17165. Batchelor v. Searl. Equ. Abr. 
; 246. pl. 12. 
2 New Abr. 424. 8 C. at large in totidem Verbis with that of 
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Dec reed clearly accordingly. 
Cub. Equ. Rep. 125. Te 


28. Teſtator deviſed his Eſtate to the rizhbt Heirs of bis Mother, and > C db ke 
root was admitted to ſhew that he intended it tor the right Heirs of wp * A 


his Grandmother, the Eſtate coming from her Family, and this was held 123. Per 
not Ld Mac- 
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clesfield. not contrary to the Will, and was faid to be decreed accordingly 
Decreed 9 Mod. 10. Paſch. 1722, cited as the Caſe of Harris v. Biſhop 90 
accordingly. E | ; b 0 
29. Where the explains itſelf no Evidence Dehors ſhall be admitted 
Per Cur. 9 Mod. 11. Trin. 8 Geo. Raſhfield v. Careleſs. | 
Zo. A Legacy deviſed to Catherine Karnley was claimed by Gertyyg, 
Yardley. There were ſeveral Circumſtances in the Caſe to induce a Be. 
lief that Gertrude Yardley was the Perſon intended; as that there wa; 
ao Catherine Jarnley that claimed this Legacy, but it was proved the 
Te/tator's Voice was low and hardly intelligible, that 'Teitator u/ually call 
the Claimant Gatty, which the Scrivener might eaſily miſtake tor Katy 
and that Teſtator ſor better Information who this Legatee was, direct. 
ed the Scrivener to |. S. and his Wife, who declared that Gertrude 
Yardley was the Perſon intended, and alſo that 'Teltaror i» his Lif.. 
time had declared he would do well for her by his Will. The Matter of 
the Rolls ar firſt inclined that the Legacy was void, bur aſterwards, 
upon Conlideration held it good, being only of a Perſonal Thing, but 
had it been of Land ir had been otherwiſe ; and he ſaid, that as origi. 
nally a Bequeſt of a Legacy was governed by and conttrued according 
to the Civil and Canon Law, fo ſhall it be after the making the Statute 
of Frauds, provided there be a Will in Writing. 2 W ms's Rep. 141 

Paſch. 1723. Beaumont v. Fell. 
8 8 5 31. A. by Will gave 51. a- piece to her neareſt Relations, and mad: C. 
Mod. 9. by a Stranger ſole Executor, and gave him 51. for his Care in fulfilling be 
the Name Vill, but made no Diſpoſition of the Surplus. The Scrivener whodrey 
- 22 the Will ſwore, that A. at the Time of making the Will declared her 
Rates it that Intention that C. ſhould have the Shu, if any, for that he had been 
the 51. was her very good Friend, and her Relations ungrateful to her, and that 
given to C. her Directions to him were to give the Surplus ro C. which he would 
I 1 have done expreſsly but that he thought it needleſs, as being only 
might take in What the Law implied. On the other Side was ſome ſlight Proof (a 
tulflling the the Reporter terms it) that A. had declared her Intentions to give the 
Truſts in her Surplus of the Perſonal Eſtate to her next of Kin. Mr. Juſtice Powis 
aloe (who ſate in the Ld. Chancellor's Abſence) took Notice that here was 
Parol Evidence on both Sides, and that what the Scrivener ſwore was 
contradicted by the Evidence on the other Side, but that there were 
Words in the Will declaring the Executor to be only a Truſtee, 51. 
being given him for his Care in fulfilling the Will, which would amount 
to a Declaration of Truſt, and goes beyond all Paro] Proof, aid decreed 
a Viſtribution amongſt the next of Kin, bur reſerved Coſts cill after the 
Account taken, 2 Wms's Rep. 158. Trin. 1723. Raſhfeid v. Care. 

leis. | 

32. A. having about 100007. in Money and upon Securities, by JW: 
taking Notice of whather Eſiate, and that the intended diſpoſiug of the ſail 
by her Mill gave pecuniary Legacies to every Brother ana dijter and Ha 
Brothers and Siſiers, and to B. her eldeſt Brother 500/. and made him Es- 
ecutor, but made no Diſpoſition of the Surplus. Ld. C. Macclesficld 
ſaid it was necetlary that the Rule ot Property thould be known, fix- 
ed, and certain, that People might know which way to ſteer, and that 
the Court had frequently allowed Parol Evidence in Favour of the Ex- 
ecutor to prove Teſtator's Intention, to rebut that Equity which orher- 
wiſe would be in Favour ot the next of Kin, and cited the Lad) 
Gainsborough's Caſe, and the Obſtinacy of the Drawer, for which £1 
Executor ought not to ſuſſer, and owned that it was dangerous 10 al. 
low Parol Evidence in Caſe of Diſcourſes at a Time different from that 0 
making the Will, but that abſtractedly from that Caſe it has been ad. 
mitted. 2 Wms's Rep. 210. Hill. 1723. D. of Rutland v. Dutch! 
ot Rutland. | 
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3. In Canc. Paſch. 9 Geo. coram Ld. Chanc. A Man deviſed Lands 
„ wo Perſons and their Heirs in Truft, to pay ſome Annuities &c. and he 
Vvilled, that what remained Jhould go to his Heirs for ever on the Part 
of his Mother. N. B. This E/tate deſcended from the Grandmother to bis 
Mother, and from her to him. The Queſtion was, Whether he who 
was Heir ot the Mother's Side by the Grandmother ſhould take, be- 
cauſe he had alſo an Heir on the Mother's Side by the Grandfather, Ld. 
Chanc. admitted Paro Proof to be given of this, that he diſigned the 
Heir by the Grandmother, the Eſtate coming from her. A Deviſe was to 
1 Son by Name, and his Chriſtian Name was miſtaken, but it being added, 
ſuch a Sons in the Service of the Duke of Savoy, Parol Evidence was ad- 
mitted, and this Son, though his Name was miſtaken, had the Eſtate. 
80 if two Perſons of the ſame Name, Father and the Son, it ſhall be in- 
tended of Father, but Evidence may be admitted to prove which was 
meant. 2dly. Theſe Words (ſhall go and come to my Heirs a parte 
materna) are no more than a Declaration that the Truſtees ſhould not 
take, and the Lands ſhall deſcend according to the old Uſes, as if 
theſe Words had not been in the Will. Otherwiſe, if I deviſe to A. 
and his Heirs, to the Uſe of B. tor Lite, Remainder to C. in Tail, 
without making any Diſpoſition of the Remainder in Fee, then this 
Remainder hall go to A. for the Eftate was given to A. and his Heirs, 
and he ſhall have all except what was particularly limited to B. and C. 
{ that theſe Words do amount to a Declaration that the two Deviſees 
hall not rake this Remainder ; But if there are Words in a Deviſe 
which expreſſes that the Deviſee ſhall be only a Truſtee tor paying 
Debrs or the like, As where an Eſtate is directed to be fold tor that 
Purpoſe, there they ſhall have nothing but under the Execution of the 
Truit, and the Surplus ſhall reſult back to the Heir, as Part of the 
Eſtate undiſpoſed ot. He remembered, and was of Counſel in Caſe of Ab- 
bot v. Burton. Hob. and other Books were denied for Law about their 
Notion of the old Uſe ; and in this Caſe the Remainder in Fee had gone 
to the Deviſees, had not the Deviſor declared that it ſhould go in ſuch 
manner as the Law had limited. But this Will would have had ano- 
ther Conſtruction if there had been any Alteration of the old Uſe by a 
Settlement, the Bill being to have an Execution of the Truſt. Decree 
that "Truſtees ſhould convey to the Grandmother's Heir. | It 
34. A. deviſed all her Houſbold Goods tO J. S. and the Surplus of her | 
Perſonal Eftate &c. to J. N. Upon a Reference to a Maſter and upon 
whoſe Report the Cauſe came on, whereby, though it reported ma- 
niteſt Intentions and Declarations of the Teſtatrix that ſhe did not in- 
tend her Plate ſhould paſs, yet the Maſter certify ing that the Plate was 1d 
commonly uſed in the Houſe, the Maſter of the Rolls rejected all the Evi- | 
dence touching the Intention of the Party, there being a complcat and 
Plain Will in Writing, which muſt not be altered or influenced by Parol li: 
Proof. 2 Wms's Rep. 419. Trin. 1727. Nichols v. Osborn. liid 
35. A Presbyterian- who had three Infant Daughters bred up that Way, j 
and had three Brothers Presbyterians, makes his Will, appointing his Bro- | 
thers and alſo a Clergyman of the Church of England Guardians to his three 
Infant Daughters and dies, having ſent his eldeſt Daughter to his next 
Brother ; the Clergyman gets the two other Daughters into his Cuſtody, and 
places them at a Boarding School, where they were bred according to 
the Church of England, and brought his Bill ro have the eldett Daugh- 
ter placed out with the other Daughters ; the three Brothers that were 
Presbyterians brought their Bill to have the two Daughters delivered 
to them, offering Paro Evidence that the Teſtator diretted and declared 
he would have his Children bred up Presbyterians. The Court declared 
no Proof out of the Will ought to be admitted in the Caſe of a Deviſe 
of a Tuardianſhip, any more than in the Caſe of a Deviſe of Land. The n 


Lord Chancellor would do no more than direct the Maſter to inquire 
| Ee e | whether 


—— 


— C6 5 


+ — we 
— — 88 
— — = - 
L — I 


—— Rn. 
— . - en 


198 Deviſe. 


whether the School in Hampſhire, at which the two younger Children 
were placed by the Guardian the Clergyman, was a good and proper School 
for their Education, giving Liberty to all Parties to apply to the Court a: 
there ſhould be Occaſion. 3 Wms's Rep. 51. 53. Trin. 1730 Storke 
Storke. 

36. A Bill was brought by the Plaintiffs as next of Kin to the De. 
ceaſed againſt the Defendants as Executors, in order to have a Dig. 
bution ot the Reſiduum of the Perſonal Eſtate amongſt them. The De. 
fendants ſet forth in their Anſwer a Clauſe of the Will, whereby th. 
Te/tator gave the Reſiduum of this Eſtate to the Poor of the Pariſh of K. i 
the County of L. Upon this the Parties joined in Commiſſion, and non 
the Fact diſcloſed upon the Commiſſion, and ſtated by Counſel for the 
Defendants was, that this Pariſh of K. was not in the County of |, 
but in the County of N. and likewiſe hat the Te/tator really thought thi; 
this Refiduum of the Perſonal Eſtate would not amount to above 101, ay; 
that he declared ſo at the Time of making his Will, whereas in Truth i 
amounted to near 10001, 'The Maſter ot the Rolls declared his Opinion 
to be, that Parol Evidence ought to be admitted to help out the Deſcriptin 
of the Pariſh in this Caſe, and that this was a ſettled Rule in Equity; tor 
which Reaſon he was of Opinion, that the Partſh ot K. in the Count 
of N. were well intitled under this Will; but he was of Opinion that 
Parol Evidence ought ut to be admitted in Relation to the Dnantity if 
the Thing deviſed ; and therefore he thought the Pariſh was well intitle 
to the Whole, accordingly diſmiſſed the Bill. Ex relatione. 2 Barnard, 
Rep. in B. R. 118, 119. Hill. 5 Geo. 2. 1731. at the Rolls. Brown & 
al. v. Langley & al. os | 

37. Where the Wife was made Executrix, and a conſiderable Legacy d. 
viſed to her, yet the Proof being ſtrong that the Teſtator intended the 
Surplus to her own Uſe, the fame was decreed accordingly both at the 
Rolls and in Chancery. 2 New. Abr. 426. cites Hill, 6 Geo. 2. Hatton 
Harron. . 

38. But wheie A. poſſeſſed of a conſiderable Perſonal Eſtate, made 
his Will, and thereby deviſed ſeveral Legacies, but gave none to his Ex- 
ecutor ; and the Queſtion was, Whether Parol Evidence ought to be ad- 
mitted to prove that the Teftator did not intend that the Executor ſhould 
have the Rejidue of his Perſonal Eſtate, but that the ſame ſhall go ac- 
cording to the Statute of Diſtributions; and it was held clearly that no 
ſuch Evidence could be admitted, for that this would not be to adit 
Evidence to ouſt an Implication, but was to admit Evidence to contradift 
the Rule of Law, and what appeared on the Face of the Will, 2 New. Ab. 
426, cites Hill. 6 Geo. 2, Lady Osborne v. Villiers. 


This Cane 39. One by Will made 23d June 1732, bequeathed to B. the Plait 
re Legacy of 5oo l. and all his Plate, and to the Defendant S. li 

on 26th. 72 | - p 7 

March 1:35 hig Leaſehold Meſſuages ; and atter ſeveral other Legacies and Bequets 

came before as well as deviſing lome Freehold and Copy hold Lands, he deviled i 


the Houſe of follows, viz. “ And as for the Reſt, Reſidue, and Remainder of my 
Lords on an a 


a * Eſtate, whether Real or Perſonal, whereof I am ſeiſed or poſſeſſed, 
be e which I am any ways 1ntitled to, which I have nor hereby devl- 
"Chancellor's „ fed, given &c. I give and bequeath the ſame and every Part there- 


TO * of and all my Right, Title, and Intereſt therein and thereto unto 
And the © ſuch my Executor, or Executors herein afternamed, as ſhall duly 
Lords * take on him or them, the Execution of this my Will, according 


would not © ro the true Intent and Meaning thereof, his or their Heirs, Execu- 
allow the 


allow the © tors, Adminiſtrators, and Aſſigus, as Tenants in Common and not # 
era e Hs * ointenants.“ And afterwards appointed the Plaintiff and Defendant 
read, nor His Executors and ſoon after died; and the Plaintiff and Defendant 
even the proved the Will. The Defendant at the Time of the Will made and 


1 at the Teftators Death was indebted to the Teſtator in 3000 J. by Bont 


dated 
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dated in 1732. in 6000 J. Penalty. A Bill was brought to compel ſwer to thee if 
the Defendant to aceount with the Plaintiff for the Teſtator's Reſidu- . | 
ary Eſtate, and pay him a Moiety of the ſaid 3oool. and Intereſt. n 
And the Defendant brought a Croſs Bill to have the Bond delivered a Divifon 
up to be cancelled. in the Houſe 

it appeared by the Defendant's Anſwer in the Croſs Cauſe and by the or _ 

Proofs in both Cauſes, that the Teſtator deſigned to give this Money to the e en | 
Defendant & and gave the Perſon coneerned in drawing the Will Inſtruc- Whether — 
tions in Writing accordingly; but he refuſed to mention it in the Will, the Evi. i 
inſitiag that that the Bond would be extinguiſhed, and releaſed of Courte 3 ſhould | | 
by S's being appointed Executor, but the Teſtator appearing diſſatiſ- 3 
hed with that Opinion, a Caſe was ſtated for Counſe”s Opinion, who La. Hard- 
confirmed the ſame ; in Confidence of which the 7efator ligned and wick (the i 
publiſhed his Will with full Perſuaſion that the Bond would be extinguiſh- Song | 1 
ed ; and this appeared clearly to be the Intention of the Teſtator. rg wig, fi 
Id Chancellor held, that by conſidering the Will, without the Pa- other Lords Il 
rol Evidence, it will appear clearly from the general Words of devi-- were for it, 4 
ling the Reſidue viz. a his Real and Perſonal Eftate, which he had N cher | | 
not thereby given, to the Reſiduary Legatees ; that this Debt which at ang i: | 
the Time was Part of the Perſonal Eſtate falls within the Deſcrip- © | 
tion, The Teſtator was intitled to this Debt when he made his Will, 7 
and at the Time of his Death. | | _— 
Lord Chancellor ſaid, that he privately thought it was intended i 
that the 3000 l. ſhould go to S. that he privately thought ſo, bur 
was not at Liberty by private Opinion to make a Conſtruction againſt 
the plain Words of a Will; That none of the Caſes were Parol Evi- 
dence had been admitted had gone ſo far as the preſent Caſe ; rhe tar- 
theſt they go is to rebut an Equity or Reſulting Truſt ; that the Pa- © 
rol Evidence in thoſe Caſes tended to ſupport the Intention of the 
tion of the Teſtator conſiſtent with the written Will, and did not 
contradict the expreſs Words of the Will as in the preſent Caſe ; il 
That it is better to ſuffer a particular Miſchiet than a general Incon- q 
venience, and ſo * reverſed a Decree made at the Rolls, and ordered S. * His Lord- 
to account with the Plaintiff B. foi the ſaid 3oool. but no Coſts ; ib e 0 
This was upon an Appeal from the Rolls. Select Caſes in Canc. in he was Se 
Lord Talbot's Time 240. Mich, 8 Geo. 2. Brown v. Selwin. licitor Ge- 


| neral, Was 
agreeable to this Decree ; But ſeveral others of the greateſt Reputation and Eminence in the Law 
gave Opinions very different and ſtrongly for Mr, Selwin. 
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(H. a) Paſs. What Things paſs by General Words. Ae, 


; 4 GA COARSE 
ANA 7 T. A. ; 3 


, 
l. HERE a Man who has Feoffees to his Uſe leaſes for Years, 25 Agee Hs CAD, FOE 
rendring Rent, and makes his Will, that his Executors ſhall ,* . As 

have the Profits of his Land for 20 Nears, they ſhall have the Rent; „ GO of 
For this is Parcel of the Reverſion, and ſhall go with it; tor Ceſty .- 
que Uſe ſhall have Action of Debt, but the Feoffees ſhall have the 
Avowry. Per Fitzherbert and Shelley clearly, Br. Teſtament, pl. 
2. Cites 2) H 8, 12. | 

2. By the Name of the Houſe the Orchards, Gardens and Bacſſides 
will paſs. Wentw. Off. of Executors 249. 
3. Houſe with Appurtenances will paſs Lands belonging to or uſed with By the 


the Houſe, in a Will, though not in a Deed. Wentw. Off. of Execu. Words Cum 


Pertinentiis 
2 only the 


| 0 | Garden and 
+ nated will paſs with the Houſe ; But a Deviſe of a Houſe «vith the Lands appertaining, will paſs 
ag wiualiy occupied there with. Per Parker C Wams's Rep. 600, 603. Hill. 1719. Blackborn 
. ey. 
4. By 
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whether the School in Hampſhire, at which the two younger Children 
were placed by the Guardian the Clergyman, was a good and proper School 
for their Educarion, giving Liberty to all Parties to apply to the Court a 
there ſhould be Occaſion. 3 Wms's Rep. 51. 53. Trin. 1730 Storke; 
Storke. 
36. A Bill was brought by the Plaintiffs as next of Kin to the De- 
ceaſed againſt the Defendants as Executors, in order to have a it. 
bution ot the Reſiduum of the Perſonal Eſtare amongſt them. The he. 
fendants ſet forth in their Anſwer a Clauſe of the Will, whereby th. 
Te/tator gave the Reſiduum of this Eſtate to the Poor of the Pariſh of K. in 
the County of L. Upon this the Parties joined in Commiſſion, and non 
the Fact diſcloſed upon the Commiſſion, and ſtated by Counſel for ths 
Defendants was, that this Parith of K. was not in the County of |, 
but in the County of N. and likewiſe hat the Te/tator really thought th 
this Reſiduum of the Perſonal Eſtate would not amount to above 101, aug 
that he declared ſo at the Time of making his Will, whereas in 'Truth jr 
amounted to near 10001, The Matter of the Rolls declared his Opinion 
to be, that Parol Evidence ought to be admitted to help out the Deſcriptin 
of the Pariſh in this Caſe, and that this was a ſettled Rule in Equity; tor 
which Reaſon he was of Opinion, that the Partſh ot K. in the Count 
of N. were well intitled under this Will; but he was of Opinion that 
Parol Evidence ought net to be admitted in Relation to the Dnantity of 
the Thing deviſed ; and therefore he thought the Pariſh was well intitled 
to the W hole, accordingly diſmiſſed the Bill. Ex relatione. 2 Barnard, 
Rep. in B. R. 118, 119. Hill. 5 Geo. 2. 1731. at the Rolls. Brown & 
al'. v. Langley & al. 
| 37. Where the Wife was made Executrix, and a conſiderable Legacy dt. 
viſed to her, yet the Proof being ſtrong that the Teſtator intended the 
Surplus to her own Uſe, the ſame was decreed accordingly both at the 
Rolls and in Chancery, 2 New. Abr. 426. cites Hill. 6 Geo. 2. Hatton 
Hatton. | | 
38. But wheie A. poſſeſſed of a conſiderable Perſonal Eſtate, made 
his Will, and thereby deviſed ſeveral Legacies, but gave none to his Ex- 
ecutor ; and the Queſtion was, Whether Parol Evidence ought to be ad- 
mitted to prove that the Teftator did not intend that the Executor ſhould 
have the Re/idue of his Perſonal Eftate, but that the ſame ſhall go ac- 
cording to the Statute of Diſtributions; and it was held clearly that n0 
ſuch Evidence could be admitted, for that this would not be to admit 
Evidence to ouſt an Implication, but was to admit Evidence to contraditt 


the Rule of Law, and what appeared on the Face of the Will. 2 New. Abt. 
426, cites Hill. 6 Geo. 2. Lady Osborne v. Villiers. 


; 39. One by Will made 23d June 1732, bequeathed to B. the Plaii- 
TR TIO tiff, a Legacy of Foo J. and all his Plate, "ud to the Defendant F. all 
March 1735 his Leaſehold Meſſuages ; and atter ſeveral other Legacies and Bequells 
came before as well as deviſing ſome Freehold and Copy hold Lands, he deviſed a 


the Houſe of follows, viz. ©* And as for the Reſt, Reſidue, and Remainder of my 
Lords on an . 


198 Eſtate, whether Real or Perſonal, whereof I am ſeiſed or poſſeſſed, 
Pes, cc hich I a intitled * CE 1 
and the Ld. © or Which 1 am any ways intitled to, which I have not hereby dev! 

_ Chancellor's „ fed, given &c. I give and bequeath the ſame and every Part there- 


TROL 96 * of and all my Right, Title, and Intereſt therein and thereto unto 


And the * ſuch my Executor, or Executors herein alternamed, as ſhall duly 
Lords * take on him or them, the Execution of this my Will, according 


would not © ro the true Intent and Meaning thereof, his or their Heirs, Execu- 
allow the 


Parol Evi- * tors, Adminiſtrators, and Aſſigas, as Tenants in Common and not 4 
dence to be & Joinrenants.: And afterwards appointed the Plaintiff” and Defendani 
read, nor His Executors and ſoon after died; and the Plaintiff and Defendant 
even the proved the Will. The Defendant at the Time of the Will made and 


3 . he Teftators Death was indebted to the Teſtator in 3000 J. by Bon 


dated 


* 


Deviſe. 1 96 

— 5 5 
dated in 1732. in 60001, Penalty. A Bill was brought to compel ſwer to thee 
the Defendant to aceount wirh the Plaintiff for the Teſtator's Reſidu— ST. . 
ary Eſtate, and pay him a Moiety of the ſaid 3oool. and Intereſt. "gs 
And the Defendant brought a Croſs Bill to have the Bond delivered a Diviſion 
up to be cancelled. | | in the Houſe 

It appeared by the Defendant's Anſwer in the Croſs Cauſe and by the of —_ 
Proofs in both Cauſes, that the Teſtator deſigned to give this Money to the Queſtion 
Defendant & and gave the Perſon concerned in drawing the Will Inſtruc- Whether 
tions in Writing accordingly; but he refuſed to mention it in the Will, the Evi. 
inſeſting that that the Bond would be extinguiſhed, and releaſed of Courte nagar gigs 
ly Hes being appointed Executor, but the Teſtator appearing difſatiſ- 3 
hed with that Opinion, a Caſe was ſtated for Counſel's Opinion, who Ld. Hard. 
confirmed the ſume; in Confidence of which the Tefator ligned and wick (the 
publiſhed his Will with full Perſuaſion that the Bond would be extinguiſh- 88 
ed; and this appeared clearly to be the Intention of the Teſtator. e arg, 
Ld Chancellor held, that by conſidering the Will, without the Pa- other Lords 
rol Evidence, it will appear clearly from the general Words of devi- were for it, 
ling the Reſidue viz. a his Real and Perſonal Eftate, which he had 14 der 
not thereby given, to the Reſiduary Legatees ; that this Debt which at aaf i. 
the Time was Part of the Perſonal Eſtate falls within the Deſcrip- © 
tion, The Teſtator was intitled to this Debt when he made his Will, 
and at the Time of his Death. | | 
Lord Chancellor ſaid, that he privately thought it was intended 
that the 3000 |. ſhould go to S. that he privately thought ſo, but 
was not at Liberty by private Opinion to make a Conſtruction againſt 
the plain Words of a Will ; That none of the Caſes were Parol Evi- 
dence had been admitted had gone ſo far as the preſent Caſe ; rhe far- 
theſt they go is to rebut an Equity or Reſulting Truſt; that the Pa- 
rol Evidence in thoſe Caſes tended to ſupport the Intention of the 
tion of the Teſtator conſiſtent with the written Will, and did nor 
contradict the expreſs Words of the Will as in the preſent Cale ; 
That it is better to ſuffer a particular Miſchief than a general Incon- 
venience, and ſo * reverſed a Decree made at the Rolls, and ordered S. * His Lord- 
to account with the Plaintiff B. foi the ſaid z3ooo J. but no Coſts; Þiv's i 6 
This was upon an Appeal from the Rolls. Select Caſes in Canc. in he was S 
Lord Talbot's Time 240. Mich. 8 Geo. 2. Brown v. Selwin. licitor Ge- 


neral, was 
agreeable to this Decree ; But ſeveral others of the greateſt Reputation and Eminence in the Law 
gave Opinions very different and ſtrongly for Mr, Selwin. ou 
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3. Houſe with Appurtenances will paſs Lands belonging to or uſed with oy Fre = 
ords Cum 


Pertinentiis 
only the 
Garden and 
Orchard will paſs with the Houſe ; But a Deviſe of a Houſe «with the Lands appertaining, will paſs 
Leg oſeatty occupied therewith. Per Parker C Wms's Rep. 600, 603. Hill. 1719. Blackborn 
. y. 

4. By 
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4. By the Bequeſt of an Indenture of Leaſe, the Teſtator's Whole 
hate in that Leaſe paſſes. Wentw. Off. of Executors 249. 

5. If one bequeath his Obligation or other Specialty the Dex itſelf 
ſhall go to the Legatee, but by the Common Law the Suit mult be 
in the Executor's Name, and the Debt is recoverable only at Common 
Law. Wentw. Off. of Executors 249, 250. 

6. By the Bequeſt of Meat, Drink and Clothing, or Alimenta, he ſhall 
have, faith the Civil Law, alſo Lodging, Habitation, and a/l Thin, 
neceſſary for the Maintenance of Life, viz. as he takes it, Fire, Waſhing 
Ec. Wentw. Off. of Executors 250, 251. 

7. A Man ſeiſed in Fee deviſes Houſes to his Daughter (who was hig 
Heir at Law) when ſhe ſhould attain the Age of 21 Years, and in anothy; 
Clauſe he deviſes all the Reſt and Refidue of his Lands to his Wife for Pay. 
ment of his Debts and Legacies ; the Daughter dies before 21. Held that 
the Rents and Profits of the Houſes ſhould go to the Wife till the 
Daughter ſhould have attained the Age of 21 Years. Trin. 10 
Ann. C. B. Crockford v. Winſell. | 

8. A. being ſeiſed in Fee of a ſmall Parcel of Land by him always 
imployed for producing Corn and Hay tor his own Uſe, and the Ploy. 
ing was done with his Coach- Horſes, and deviſed that B. ſhould continu 
to dwell in his Houſe, and to be at the Charge of keeping the Houſe in the 
ſame Manner as himſelf did, and the ſame Number of Servants and Coach- 
Horſes, and for that Purpoſe allowed B. 1200 l. a Year, Lord C. Parker 
decreed, that the Lands ſo before conſtantly imployed and enjoyed, 
with the Houſe, ſhould continue to be ſo enjoyed. Hill. 1719. mer 
Rep. 600. 603. Blackborn v. Edgley. 
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(J a) By what Words Lands will pals. 


S.P. Arg, I. JD Enlowes Serjeant moved this Caſe: A Man ſeiſed of Lands and 
10 Mod. Tenements in London, deviſed them by theſe Words ; I will and 
526, | bequeath unto my Wife Alice wy Livelihood in London for Term of her 
Life. By this Will the Lands in London paſs to the Wiſe by this 
Word, Livelihood. Nota, for Brook J. ſaid, that it was in ancient 
Time uſed in divers Places of this Realm, and had been taken for an 
Inheritance; To which Dyer agreed. Ow. 30. 4 and 5. Ph. and M. 

Anon. | 
3 Le. 78. 2. A. deviſed, that his Lands ſhould deſcend to his Son, but he 
pl. 118. willed, that his Wife ſhould take the Profits thereof until the full Age f 
gg his Son, for his Education and bringing up, and died; The Wile mar- 
the 8 C. in Tied another Husband, and died before the full Age of the Son; and it 
totidem Ver- was the Opinion ot Wray and Southcore, Juſtices, that the ſecond 
bis—S. C. Husband ſhould not have the Profits of the Lands until the full Age of 
_ * the Son; tor aothing is deviſed to the Wife but a Confidence, and ſhe is as 
3 "ot 1 Guardian, or Bailitf, for to help the Infant, which by her Death is de- 
rermined ; and the ſame Confidence cannot be transferred to the Huſ- 
band; but contrary, if he had deviſed the Profits of the Land unto bis 
Wife until the Age of the Infant, to bring him up and educate him, tor 
that is a Deviſe of che Land itſelf. 2 Le. 221. pl. 280. Paſch. 16 Eliz. 

B. R. Anon. 

3. If I deviſe that my Executors ſball affign my Lands to F. S. the 
ſame implicatively is a Deviſe of the Lands themſelves ro my Execu- 
tors; for otherwiſe they could not aſſign. Arg. cites the Opinion of 

ray, 


. þ 
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rav Chief Juſtice. 2 Leon. 165. in pl. 198. Paſch. 25 Eliz. B. R. | 
1 hd Caſe ol the Dean of St. Paul's. aa a 
4. , It I will and deviſe, That A. ſpall pay Yearly out of my Max 
yor of D. to F. F. 104. the ſame is a good Deviſe of the Lands to A. 
2 Leon. 165. Paſch. 25 Eliz. B. R. cites it as the Opinion of Wray Ch. 
J. in the Caſe of the Dean of St. Paul's. 
One had Houſes and Lands which had been in the Tennres of thoſe Mo. 221. 
which had the Houſes And he deviſed his Houſes with the Appurtenan- pl. 360. 
ges; and it was holden, and fo adjudged by the whole Court, that the Higham v. 
Lands did paſs by the Words (with the Appurtenances) for it was in a S Cen 
Will in which the Intent of the Deviſor thall be obſerved. Godb. 40. ed; bur”. 
pl. 46. Hill. 28 Eliz. in C. B. Harwood v. Higham. Curia ad- 


| viſare vult. 
Le 34. pl. 42. S. C. And by Wray theſe Words (with all the Appurtenances) are effectual 
and emphatical Words to inforce the Deviſe, and adjudg'd that the Lands paſſed. 


6. A. having a Term of Jo Years, deviſed that B. his Eldeſt Son, 
ſhould have the Uſe and Profit of it for three Tears, and after C. his Fe- 
cond Son, ſboul have his Leaſe and Term, ſaving that I will that my 
Wite ſpall have half the Iſſues and Profits of the Land during her Life, 
bearing and allowing half the Charge thereof. Per Gawdy and Clench ]. 
ſhe has an Intereit in the Land; tor to have the Iflues and Profits, and 
to have the Land, is all one, and ſo was the Intent that the ſhould 
have the Land with the Son for her Lite, and 1t the has no Intereſt, ſhe 
can have no Action; For Account lies not for want of Privity. Cro. E. 
190. pl. 2. Mich. 32 and 33 Eliz. B. R. Parker v. Plummer. 

7. The Words (all my Lands) in a Will will paſs a Hoa/e, but the 
Deviſe of a Houſe does not paſs Lands. Mo. 359. pl. 491. Trin. 36 
Eliz. Ewer v. Heydon. ; 

8. A. deviſed a Houſe with the Appurtenances ; e was, 
whether Land in a Field paſſed. Popham doubted, but Fenner ſaid, 
it might paſs, and that upon Demurrer in 28 Eliz. it was adjudged ac- 
cordingly. But it appearing upon Evidence that the Houſe was 
Copyhold, and the Land Freehold ; the-whole Court thereupon con- 
ceived, that it could not be ſaid Appurtenant, although it had been 
uſed with it. Cro. 104. pl. 24. Mich. 41 & 42 Eliz. B. R. Vates v. 
Clinkard. 
9. A. ſeiſed of Lands in S. in Com. Midd. and of other Lands in E. Mo. 21. 
in the County of S. made two ſeveral Leaſes for Tears of them, to two 133 
leveral Perſons, reſerving upon each Leaſe 10 J. Rent; and aſter he made Perick. 3 
his Will, viz. As concerning my Lands, I give and begueath the Rent Jac. in C. B. 
of 104. a Near in S. in the Pariſh of E. to my Wife M. auring her Life, The S. C. 
and after her Decaſe to my Father, and after his Deceaſe to my Bro- the Court 


: * a 2 divided 
ther G. and Fit pleale God hey die without Iſſue, then to F. and J. wm 3 


% Brethren, Item, I give to my Wife my Houte and Tenements in it was ad- 
5. The Defendant married M. and after the Years expired claimed judg d chat 


. 1 n „ ir was ſuf- 
he Lands during the Life of the Wife; it was conceived in this Caſe, g nt 10 


that the Word Rent was not ſufficient ro convey Land by the Statute convey the 
of Wills, Mo. 640. pl. 880, 44 Eliz. Derrick v. Kerry. Land, and 
ſays the De- 
fepd int was advis'd to bring a Writ of Error Cro. J. 104. pl. 9. Mich. 3 Jac. S. C Re- 
lolv'd that the Land itſelf ſhould paſs by this Deviſe; For it appears, his Intent was to make a De- 
vile of all his Lands and Tenements, and that he intended to paſs ſuch an Eſtate as ſhould have con- 
"uance for a longer Time then the Leaſes ſhould endure ; and the Words are apt enough to convey 
d according to the Commen Phraſe, and uſual Manner of ſpeaking of ſome Men, who name their 
Land by their Rents; Wherefore it was adjudged zccordingly - Sty. 308. Mich 1651, Arg, 
Cites Trin. 3 Tac. Terry's Caſe, [but Means S. C] where a Deviſe of all his Rents in Tail paſs'd 
his Lands, becauſe in vulgar Acceptance it is the Rents of Lands --——2 Vern. 400, in pl. 369. 
8. C cited by Holt Ch. |. by the Name of Cherry v Dethick, that a Deviſe of a Rent was ad- 
judg'd a Deviſe of the Land itſelf. 8 TA 
ff 10. Deviſe 


R — 1 


Deviſe. 
11. A, ſeiſed of Lands mortgaged them by Deed to J. S. and hig 
Heirs, upon Condition, if A. or his Heirs on the 20 October, 1624 
443 paid to J. S. and his Heirs 100 l. that he might re-enter; Atterwargy 
2 So: He, . S. deviſed to J. D. all his Goods, Moneys, Bills, Bonds, 141. 
FG g it Pale: #" yages,.and Specialties for Monies, and made him his Executor and 
Ze F es. The roo l. not being paid J. D. entered. Reſolved, rhe 
956 Words (all my Mortgages) made a good Deviſe of the Lands mon- 
2 „ am gaged; and Judgment accordingly. Cro. C. 37. pl. 1. Trin. 2 Cat. 
a . 
. , 12, A Deviſe of his Inheritance was held a Deviſe of his Lands. 


—— D. Sty. 308. cites 8 Car. in C. B. Spurt v. Bent. 
E. .. e, 13 A Man having Lands in Fee and Lands for Tears deviſes all hit 


Lands and Tenements to A. and the Fee Simple Lands paſs only and 
not the Leaſes, but it he had had no Fee-Simple Lands and onl 
Leaſes, the Leaſe for Years would have paſſed; Reſolved by all the 
Juttices (abſente Richardſon). Cro. C. 293. pl. 3. Hill. 8 Car. B. R. the 
firit Reſolution in the Caſe of Roſe v. Bartlett. 
14. I make Sir Gyles Bridges of Wilton my Solie Ayere and Yexecy. 
8 trie“, it was agreed that this is good, and ſhall paſs as well the Fee. 
end Simple as the Goods and Chattles; And as to the falſe Engliſh (as this 


301. 307. a | 
and 3 Caſe was) this hall not defeat a Teftament when the Intent may | 


the Name of plainly appear, and this Point had frequently been argued upon fuch 
Fatlor v. Teſtament which Sir Giles Bridges had made with his own Hands, 


e * that he did not well know Engliſh Words, he being moſtly conyer- 


accord- ſant beyond Sea. 2 Sid. 75. Paſch. 1658. B. R. Marret v. Sly. 
ingly.— 

«fo 25. Arg. Cites it as adjudged 13 Car. 2. though the Words were © his Sole 
Aire and Executorie.” — But making one Executor of all his Goods, Lands and Chattly, 
will rot paſs Lands of Inheritance, though there was no Term for Years, Per Ld. Cow per, and that 
the Word (Lands) in this Caſe ought not to be rejected as uſeleſs, for that in all Probability there 
might be Rents in Arrear of thoſe Lands, and by making one Executror of his Lands, the Rents of 
thoſe Lands would paſs. Chan. Prec. 471. 473. pl. 296. Paſch. 1119. Piggot v. Penrice, —— 
Gilb. Equ. Rep. 137. S. C. in totidem Verbis. 


—— 


Lev. 130. I 5. I give all to my Mother. Though theſe Words may include 
Paſch 16 Whatever he had to give, either Chattle or Inheritance; yet becaule 


e Klit may be all Perſonal Chattles, or all Real Chattles, or Inheti- 
adjadg'd trance, it was taken to be too looſe and general to diliuneric an 


accordingly. Heir at Law and therefore no Land did paſs. Per Powell J. 12 
7 25 Mod. 594. cites the Caſe of Bowman v. Milbank. 

p 0 8. „% . | 
adjuig'd accordingly, and the rather, for that an Heir at Law ſhall, not be diſinherited by ſus 

doubttul and uncertain Words. Raym 97. 8. C. refoly'd accordingly —- S. C. cited 3 

Mod. 46. Arg. ſays, it was adjudg'd that a Fee Simple did not paſs by a Particle All, becauſe it was 
a Relative Word, and had no Subftantive joined with it, and therefore it might have been intended 
All his Cattle, All his Goods, or All his Perſonal Eftate, for wich Uncertanmty it was held void; 
Yer Twiſden J. in that Caſe ſaid, it was adjudged, that it a Man promiſe to give ha ft his Eſtate ta 
his Daughter in Marriage, that the Lands as well as the Goods arc included. | 


Lev. 212. 16. The Free Uſe of Spaine's Hall deviſed for a Year, palles the 

4 8 K Intereſt in it tor a Year ; for Free-Uſe patles a Right to rake the 

not appear Profits tor the Time limited by the Will. 1 Saund. 186. Adjudged, 

and Judgment athrmed in the Exchequer Chamber. Mich. 20 Cal, 2. 
B. R. Cook v. Gerrard. 

Mo 758. 17, A Deviſe of the Profits is a Deviſe of the Land; Per Ld. Keepe! 

Pl. .7249- and ſaid he took the Difference to be where the Deviſe is of the Profits of 


Trin. 2 Jac. 
a Chattel 


8 a 


Deviſe. 203 


th 


Chattle Leaſe and where of Lards, Chan. Caſes 240. Mich. 26 Car. Foſter v. 


2 in Caſe of Cary v. Appleton, Brown. 4 
W 7):viſe of the Profits of a Term is a Deviſe of the Term itſelf. Mo, 635. pl. 871. Hill. 34 Eliz. 
C. 5 Rayman v. Gold. S. P. per Cur. Chan. Prec. 123. Mich. 1500. in Caſe of Foſter v. 
Foſter, —— Mo. 754. pl. 1040. 2 Jac. in Caſe of Griffith v. Smith, it was admitted by Popham, 
thata Deviſe of the Profits is in all Caſes a Deviſe of the Land itſelf, if the Will has no other 
Circumſtance - S. P. by Doderidge J. 3 Bulſt. 105. Mich, 13 Jac. Cart. 27. Trin. 17 
Car. 2. C. B. in Caſe of Courthope v. Heyman. S P. by Bridgman Ch. J. accordingly ——All 
45. Hill. 23 Car. B. R. it was admitted that a Deviſe of an Authority to take the Profits, implics 
as much as a Deviſe of the Profits which gives an Intereſt, | 


18. Deviſe of a Meſſnage will carry with it a Garden and Curtelage, 
otherwiſe of a Horſe, unleſs it be cum Pertinentiis. 2 Chan. Caſes. 25. 

Paſch. 32 Car. 2. in Caſe of Thomas v. Lane. : 

19. Deviſe of the Rent and Profits to A. to be paid by the Execi- 5 Mod. 63. 
tors, Per 2 J. is a Deviſe of the Lands ro A. But Holt ſeemed 170 FW 
ſtrongly to incline that the Executors were Truſtees for A. who was winds. A 
a married Woman, and the Will directed that the Husband ſhould againſt the 
have no intermeddling. 1 Salk. 228. pl. J. Trin. ) W. & M. in Opinion of 
B. R. South v. Allen. Holt Ch. J. 


| — Ibid. 98. 
103. South v. Allen, adjudged by two Juſtices, Holt Ch. J. e contra, Comb. 375. S. C. ad- 
judg d againſt the Opinion of the Ch. Juſtice, 


20. It is a moſt known and eſtabliſhed Rule of Law, that an 
Heir is never to be diſinherited but by expreſs Words, or neceſſary 
Implication. - Per Lord C. Cowper, Chan. Prec. 473. Paſch. 1717. 


(K. a) What paſſes by the Word (Lands.) 


l. Being ſeiſed of an Houſe in Dale, and of three Honſes and certain And. 124. 


. Lands in Sale, deviſes his Houſe in Dale and all his Lands 25 vial . 
in Hale to B. The Houſe in Sale does not paſs; becauſe of the ex- B. ; 
preſs mention of the Houſe in Dale. Adjudged and affirmed in Er- Paſch. 41 
ror. Expreſſum facit ceſſare tacitum. Although in Grants of Lands, Eli: 5 
Houſes paſs; yet in this Caſe it being a Deviſe, the Intention of 203% _ 
the Teſtator is to be purſued; if he had intended to deviſe the in grror.— 
Houſes in Sale, he would have mentioned them, as he has mention- Ow. 74, 75. 


ed the Houſe in Dale. Jenk. 2. pl. 100, or F- 


S. C. adjudged, that the Houſe in Sale did not paſs —— Cro E. 476. pl. 4. Ewer v. Hayden: 


S. C adjudged accordingly in B. R. Ibid. 658. pl. 3. 8 C. and Judgment affirm'd in the 
Exchequer Chamber And. and Ow. ſtate it as in Jenk. of only an Houſe in Dale, and Lands 
and Houſe in Sale, but Cro. ſtates it that the Teſtator was ſeiſed of Houſe and Lands in Both, and de- 
viſed as above. Mo. 359. pl. 491: S. C. ftated as in Cro. E ſupra, bur reports the Judgment 
to be, that the Houſes ſhould paſs by the Deviſe. ——2 Roll. Rep. 347. S C. cited by Crook as 
adjadg'd, and ſtates it that the Teſtator was ſeis'd of Lands and Houſes in both Dale and Sale, and de- 
viled all his Houſes and Lands in Dale, and all his Lands in Sale, and that the Houſes in Sale did 
not paſs. S. C. cited as adjudg'd, and affirm'd in Error, and ſtated as before in Roll Rep. 
§. C. cited as adjudg'd, and ſtated as in Roll Rep. above; But ſays, that if he had deviſed all his 
LN in Dale, and had not ſaid any Thing of the Houſe, the Houſe had paſſed. Godb. 3 52. 
71. 447 | 


2. A. deviſes that B. ſpall be Executor of all his Lands; this intends 
my 2 as he may take as Executor. Noy. 48. 44 Eliz. Clement 
v. Caſſey. 

3. If a Man hath Lands in Fee, and Lands ſor Vears, and deviſes 
all his Lands and Tenements, the Fee Simple Lands paſs only, and not 
the Leaſe for Years, Cro. C. 293. pl. 3. | 


4 But 
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Cired by 4. But if a Man hath a Leaſe for Years, and no Fee Simple "POEM 
374 * and deviſed all his Lands and Tenements, the Leaſe for Years paſſeth 
in Cas of for otherwiſe the Will would be void. -Cro. Car. 293. pl. z. Hill. g 


Davis v. Car. B. R. Roſe v. Bartlett. 


Gibbs. 

5. All my Iafworth Eſtate will carry the whole Eſtate which Test. 
ror uſually comprehended under that Name, though the Lands };y in 
two Counties contignous, Hampſhire and Suſſex. Fin. R. 432. Mich 
31 Car. 2. Dormer v. Dormer. | 

6 If a Man deviſeth Lands that are in Mortgage, the Equity of Re. 
demption will paſs to the Deviſee; and fo it Copyholds that are in Mort. 
gage are deviſed, the Equity of Redemption fall paſs to the Deviſce. 
2 Freem. Rep. 65. pl. 76. Trin. 1681. Anon. 

7. A. mortgaged part of his Copyhold Cuttomary Lands of Inheritance 
unto B. Alterwards B. ſurrenders them to the Uſe of his Will, and deviſi 
them to MH. his Wife, for Life, Remainder in Fee to D. the Detendan, 
and makes M. Executrix; if the Mortgagor redeems, a proportion- 
able Share of the Redemption Money thall go to D. according to the 
Value of the Eſtate he had in the Land; and this appearing on the 
Pleadings to be the Fact, though D. who was a Detendant, had no 
Croſs Bill for that Purpoſe, nor ſo much as inſiſted upon it in his 
Anſwer, Ld. Chancellor ordered D. his proportionable Part. And the 
Ordinary Rule of the Court in ſuch Caſe was ſaid to be, that one 
Third of the Money ſhould be paid to the Tenant for Lite, and the 
two Thirds Reſidue to the Remainder Man. Vera. yo. pl. 65. Mich. 

3 1682. in Caſe of Brent v. Beſt, & al. 
8 on: 8. Money agreed to be laid out in Lands, ſhall in Equity be eſteemed 
Harcourt C. às Land, and may be deviſed as ſuch ſubject in the firſt Place to the 
and affirmed Uſes in the Marriage Settlement ; per Ld. Harcourt, who declared ir 
E Cowper to be his preſent Opinion. 10 Mod. 39. Mich. 10 Ana. in Canc. Shorer 


Chan. v. Shorer. 
Prec. 400. 


Paſch. 1915. Linguen v. Sowray. G. Equ. Rep. 91. S. C. 10 Mod. 528. Arg. cites & C 
[The Caſe of Shorer and Shorer, and Linguen v. Sourays, ſeem to be S. C] S. C. cited by 
the Maſter of the Rolls. 3 Wms's Rep. 221. as firſt decreed by Ld. Harcourt in 1711. and affirm d 
by Ld. Cowper in 1715 And the Reporter in a Note 3 Wms's Rep. 221. ſays, It is obſerva- 
ble, that rhe Husband might have deviſed this Money, (ſubject to his Wite's Eſtate for Life) either 
as Real or Perſonal Eſtate, according as he ſhould have ſignified his Intention. Thus it he had in 
his Will deſcribed it as ſo much Money agreed to be laid out in Land, this would have been ſuffici- 
ent to have made it paſs as Perſonal Eſtate, and by 4 Will not atteſted by three Witneſſes; but with- 
out ſuck a particular Interpoſtrion of the Teſtator, manifeſting his Intention, it remained as. Lard, 
and conſequently belonged to the Neviſee or Repreſentarive of the Real, not of the Perſonal, Eſtate. 
Determined in the Caſes of Croſs v. Addenbroke. Hill. 1719. Fulham v. Jones. Mich. 1720, both 
wy the Lord Parker. But more particularly in the Caſe of Edwards v. Warwick (Counteſs.) 2 Wm. 
ep. 171. 


9. Surviving Truſtee to preſerve Contingent Remainders deviſed 4 
follows, viz. As to ſuch Eftate as the Lord had beflywed upon him, tt 
deviſed part to] S. and his Heirs, and a the reft of his Real Eftate iu 
his Wife and her Heirs. The Matter of the Rolls held, that as to the 
Truſt Eſtate, though it be ſuch Eſtate, yet the Legal Eſtate being in 
the Deviſor, in the Eye of the Law it is his Eſtate and his Property, 
and therefore paſſes by the Deviſe of his Eſtate, and that it he had de- 
viſed all the Land whereof he was ſeiſed, theſe Truſt Lands would cel- 
tainly have paſſed, and this withour any Inconvenience ; for as the 
Teſtator was a Truſtee, ſo ſhall his Deviſee. 2 W ms's Rep. 199. 20ʃ. 
Mich. 1123. Marlow v. Smith. 

Arg 10 10. By a Deviſe of all his Free Lands, @ Portion of Tithes was ad- 


8 » = . 
Mod. $25, judged to paſs. Arg. 9 Mod. 74. Mich. 10 Geo. in Canc, 
526. Arg. | 
cites S. P. as held Sty. 261. See Roll (N) pl. 4. and the Notes there. One has no Lend 
in A. but has Tithes there, and deviſes all his Land in A. the Tithes as they are iſſuing out of -t 
Land, and Part of the Profits thercof ſhall paſs, 7 Wams's Rep. 386. Mick. 1735. Aſhton v. * 
11. | 


— _ — _—— 
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11. Fee Farm Rents, or any other Right out of Lands, will paſs by a 

Neviſe of Lands. 9 Mod. 78. Mich. 10 Geo, 1. in Canc. Arg. in Caſe 

„ Acherley v. Vernon. : | | 

12. A Deviſe of Lands will paſs Fee Farm Rents, or any other Right 8 P. And 


our of Lands ; per Cur. 9 Mod. 78. Mich. 10 Geo. in Caſe ol by 3 
of Lands, 
Acherley v. Vernon. Lands _- 
| | | ticled to be 
purchaſed paſs. MS. Tab. Feb. 4. 1725. 


13. Copy holds will. paſs by a Deviſe of his Rea! Eſtate; As where a Chan. Caſes 
Contract was made for the Purchaſe of Lands, ſome of which were Copy- 39 7 an 
holds, it was adjudged, that by a Deviſe of his Real Eſtate, thoſe * 


Davie v. 


Copy holds would paſs in Equity. Arg. 9 Mod. 75. Mich. 10 Geo. Beardſham. 
cites the Caſe of Woodier v. Greenhill. S. P. agreed 


Chancellor and the Maſter of the F olls, 
This is from 
3 e | Roll tir, 

| Eftate (N). 

| . | N. 6. The 

(L. a) Eſtate in Fee. raking ſuch 

| "re 

| By Deviſe by what Words, e rene 
| out of Roll, 

tit. Eſtate, 


1. JF a Man has three Daughters, and deviſes certain Lands to = * 

'his Wite tor Lite, and after her Death ro his three Daughters auge tg 
equally to be divided; By thoſe Words no Eſtate in Fee ts deviſed jc. Eſtate; 
to the Daughters, but only an Eſtate for Life. Mich. 15 Jac. created by 
B. B. held at Bar between Ring and Rumbell. Deviſe, 


ſeems very 
proper to be brought thence to this Head of Deviſe, which it immediately concerns, and may rake 
the ſame the more compleat. ; ; . 8 
* Cro. J. 448. pl. 28. S. C. but nothing faid as to this Point, it being only a Part of the Limitation. 


2. Ik a Man deviſe Land to his Wife for Lite, and after Her cro. J. 445. 
Death to his three Daughters equally to be divided, and it one dies pl. 28 S. C. 
betore the others, then the one to be Heir to the other, equally to be but this 
divided; By theſe Words an Eſtate in Fee ts deviſed to the ing only a 
Daughters. Mich. 15 Jac. B. B. between King and Remball, Part of the 
Agreed by Counle at the Par, ; | Limitation, 


| | | : no Queſtion 
was made as to this and the former Part, but the Judgment was given on the whole State See 


the full State of this Caſe at (N. a) pl. 7. 


3. Tf A. ſeiſed of Land in W. in Fee deviles it to B. his Son for Liſe, Hob 65. 5 


and then to remain to C. the Son of B. except B. purchaſes another Youte 28: Hg 


with ſo much Land, and of ſo great Value as the ſald Land in WV. ;49.4 . Pee 
18, tor the ſaid C. and then B. hall fell the ſaid Lands in W. as his dimpe ——- 
own Land, and the fafd B. ſhall pay to his Sitters 101. viz. to each Cro. ]. 599. 
208. per Ann, In this Cale C. has a Fee in the Land in 19. 223 | 
B. not having made any Purchaſe of other Land, for though the Druen. s 
firſt Words by themſelves have not given but an Eſtate tor Lite, 

yet the Word Purchaſe in the ſecond * Claule imports in Common bol. 334 


dilo for Lite; and the other Pordg, If he purchaies other Land cc. Nich. 18 
then he ſhall have Power to ſell this, and not before this PPurchale, Jac rtl. 


Hobart 2 Reports 89. Adjuvged 12 Ja, between Green and ved py all 


Armeſteed. to be a Fer. 


G g g 1 


likewiſe be. 


1Iarlance an Abſolute Jurchaſe in Fee, though a Purchaſe may be = 


— 
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N. Doubt 4. Ik a Man by his Will appoints his Executors to purchaſe Land 
Tr i Po of 1001. per Ann. for his Youngeſt Son; This will be a Fee, Dobart's 
Simple, per Reports 39. . 

Hobart Ch. | 3 

J. Hob. 65. in pl. 68. Trin. 12 Jac. Obiter. 


5. Ik a Man deviſe Land to B. and that he ſhall pay for it 10], 
E it - _—_ 1 20 Value of the Land, yet this is a Fec⸗Sim 
E. 0, l + 9. + | 
Br. Eſtates, | , 6. Ik a Man deviſe Land to another tor ever; This is an Eſtate 
pl 21. Cites in Fee. Tr. 11 Jac. B. R. per Cur, in Cale of Whiting v. Yelkings; 


SP Cd. Litt. 9. b. 


Fineux 
Br. Deviſe, pl. 33. cites 22 E. 3. 16. and Fitzh. Deviſe 20. S. P. Br. Deviſe, pl. 7. cites 33 
H. 6. 6. It ſeems that by theſe Words he ſhall have an Eſtate but for his Life; for in Perpe. 
tuum cannot extend further bur unto the Deviſce, and there are not more Perſons named &c. And 
the Life of a Man in this Manner is (aid as unto him in Perpetuum &c. 'Tamen quzre. Perk S. $57. 
But if the Deviſe be in Perpetuum during the Life of J. S. this is not a Fee Simple. Dyer's Read, 
on Stat. of Wills. 12. Cap. 5. S. 30. | | 

Bulſt. 2 19. in S. C. Arg. cites 15 H. 7. 12. S. P. But if one deviſes Land to J. S. for ever 
Habendum for Life, this is an Eſtate for Life only; per Doderidge J. and he ſaid it had been ſo ad- 
judged. Lat. 43, 44. ——— A Deviſe for Life in Perpetuum is only an Eſtate for Life; per Twit. 


den J. 3 Keb. 53. 19 H. 8, 9. b. pl. 4. S. P. 


19 H. 8, 9 7. If a Man deviſe Land to another to give and ſell, this 
b. 8. E. 15 A Fee. Co. Litt. 9. b. 

Deviſe to A. | 

for Life, and then to be at her Diſpoſal to any of her Children, gives A. an Eſtate for Life, wien 
Power to diſpoſe of the Fee. And per Parker Ch. J. the Difference is where a Power is given with 
a Particular Limitation and Deſcription of the Eſtate, and where Generally, As to Executors to ſell 
or give; For he that can give or ſell an Eſtate in Fee, muſt have an Eſtate in Fee; but in this Caſe 
the Power is a ſeparate Gift diitinguiſhed from the Eſtate, and the Eſtate given is a certain and ex- 


» 


preſs Eſtate. 1 Salk, 239, 249. pl. 19. Paſch. 10 Ann. B. R. Thomlinſon v. Dighton. 


3: Dori, „ 8. 80.0 Deviſe to another in Fee-Simple is a Fee. Co. Lit 
Pt. ZI, Cites 9 U. 
30 H. 8. 


The Deviſee 9. Sa a Devile to another and his Aſſigns for ever is a Fer. 
has a Fee Co. Litt. 9. b. : 


Simple with- | 
out the Words (for ever) Br Deviſe, pl. 31. cites 30 H. 8. Perk. S. 557. S. P. But it 
ſuch Deviſe be without ſaying (for ever) the Deviſee has only an Eſtate for Life Co. Litt 9. b. 
S. P. by Dode ridge J. Lat. 42, cites 34 H. 6. . — Br. Deviſe, pl. 33. cites 22 E. 3. 16. and 
Fitzh. Deviſe 20. 


5 I ah get 3x oS, bn LO — another 3 ſuo it 15 
at S. P. > ny + 9. b. where Mich. 40 ck 41 El., it is cited to be 
8 ſo adjudged between Dorun hall and Catesby. : 


pear. —— | | 
Gouldsb. 126. pl. 16. S. C. but S. P. does not appear. —= 3 Le. 264. pl. 459. S. C. but S. P. docs 
not appear. 4 Le. 113. pl. 229 S. C. but S. P. does not 1 N HIP | 


ors 1 II. If a Man ſeiſed of an Houſe and Land deviſes the Moiety ol 
+ “% FP z his Houſe to his Wife for Lite. Item, he deviſeth the other Moi- 
So ety of his Houſe to J. his Second Son. Item he Deviſed to J. bis 
Second Son the ſaid Houſe, and all the Lands which pertains to it 
_ 2 Ben th * J. ſhall have a Cſtate for Lit? £4 
er the Heath ot the wie and not an Eftate in Fee. JÞ. 7. Ja. 

B. Fawcet's Caſe adjudged. n 


5 C. cited . 12. If A. ſeiſed in Fee of Land makes bis Will in theſe Words, 
6 Mod. 107. I bequeath to my Wife my whole Eſtate paying Debts and Legacies 


InCa'eot and dies, making his Wife Executrix, his Debts and Legacies be- 


ot Bridgws. ing 401, and his Perſonal Eftate but 51, his Mile ſhall have a * 
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by Force of the ſaid Wards, My whole Eſtate; For thoſe Words er v. the 
ertend to his Land according to the Common Parlance, and al- Duke of 
to all his State in the Land, Tr. 1671. Adjudged per tot 5,23. — 
Cur, upon a Spectal Verdict between Johnſon and Kerman. In- 253. Kir 


frarur Hill. 1649 Rot. 153. min 0 lu. 
i X ; | on. S. C. 
adjudged. — Mod. 100. in pl. 5. Arg. cites S. C by the Name of Jerman v. Johnſon. —— . C. 


cized Arg. as adjudged. 3 Mod. 45. —— S. C. cited Arg. Skinn. 194. L. C. cited by Powell 
12 Mod. 594 | | 


13. Jf a Yan Deviles Land to his Son and Daughter equally to 8 C. cited 
de divided ; This is not any Eſtate in Fee but only for Lite, for 3's Lu. 
the equal dividing does not go to the Continuance of the Eſtate . 1 50. 
bit to the ſeveral Occupations, Mich. 3 Car. in Chancery, Re- the Son was 
ſolbed per Sir Thomas Coventry, Lord Keeper, upon Certificate Heir ar 
of Juſtice Jones, that the Law is ſucb, and that it had been ad⸗ R the 

judged accordingly in B. K. 4 Danghtee 
| | Life only, 
See Vern. 65. Peyton v. Banks. 


14. Tf a Mau ſeiſed in Fee of any Lands, and alſo poſſeſſed Jo. 380 8. 


of certam Leaſes of Land, deviſes the Leaſes to J. S. and after de- 8 "4 


viſes ro his Executor all the Reſidue of his Eſtates, Mortgages, & C. 
Goods &c. his Debts paid and Funeral Expences diſcharged ; Rol 4:5. 

This ſhai! paſs a Fee ts the Executor by rhe Word Eſtates be- pl. 11. S. C. 
ing coupled with the Word Goods. lil. 10 Car, B. R. per Cur, _ - — 
upon a Special Verdict between Wilkinſon and Peream. it was hola. 


that it on] 

paſſes an Eſtate for Life (and this in Roll is ſeemingly only a Miſtake in the Print; for otherwiſe 4 
Reaſon ſeems ſome what odd). —— 5. C. cited Arg. 2 Show 395. ſays the Roll is according to Cro. 
C. 449. that it paſſed only Eſtate for Life, which Arg is admitted on the other Side, and ſays the 
Reaſon is becauſe it comes in among Perſonal Things, and in the midit of them. Mod. 100. 
in pl. 5. Arg. cites Cro. C. 447. 449. [S. C.] ſays the Court held that no Fee paſſed, and ſaid it was a 
Doubt whether any Eſtate would paſs in that Cafe but what was for Years, being coupled with Per- 
ſonal Things. —— 2 Show. 395. Arg. cites S. C. in Cro. C. 449. and ſays that it is there differently 
reported from this of Roll, and that Crooke's Report is according to the Roll, in which it was ad- 
judged that the Word Eſtate paſſed only an Eſtate for Life. See 4 Mod. 90 Arg. S. P. and 8. 
C cited in Marg. 


15. Ik a Man ſeiſed in Fee of Black Acre and ſeiſed alſo in Fee Cro. C. 47 


of other Land upon a Mortgage made to him by J. S. which is not 81 I: 
torfeired, and deviſes Black Acre in Fee to his Brother, and all ad udged. 
the Reſidue of his Goods, Leaſes, Mortgages, Eitates, Debts, Du- But they 


ties, Demands, THouſhold Stuff, Linnen, Bedding, Bonds, Specialties, 2grecd ue 
Ie Nic 


and other Things whatſoever whereof he was poſleſſed, he deviſed co ird an 
his Wife. In this Caſe the Wite ſhall have at moſt but an Cate yi; Egate 
for Life in the Lands mortgaged to him and not a Fee; For in uch 
this is coupled with Chattles, and the Words (whereof he was Late ; or 
poſſeſſed) ſhew that he intended but to paſs the Money for which 
the Land was mortgaged. H. 11 Car. B. R. adjudged per + 71.315. 
Cur, upon a Special Yerdict between Wilkinſon and Yerealn. .vau 


tioned 
that he had fuch Land mortgaged in Fee, and had deviſed his Mortgage, the Fee had paſſed. . Jo. 
380. pl. 11. 8 C held that ſhe had, at beſt, but Eſtate for Life. S. C. cited by Holt Ch. I. in 
delivering the Opinion of the Court, 6 Mod. 108. as held that no Frechold paſled, and ſays it was 


very rightly, becauſe of the particular Words there. 


16. Tf a Man ſeiſed in Fee of Land deviſes his Eſtate in the Cr. C 446: 
Land, thts paſſes a Fee. Pill. 11 Car. B. R. per Cur, in the es pat 
lad Cale between Wilkinſon and Veream, e 


17. N 
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17. Tf A. ſeiſed in Fee of a Pouſe and Land leaſes it to B. fbr 

Ninety-Nine Years, rendering Rent, and after deviſes ir tg O. 

l N pl. hy theſe Words, I bequeath to D. my Houle with all the Lands“ lde 

9 8 longing to it for the Term of] Ninety-Nine Years (and] the faiq ) 

ſhall have all my Inheritance, if the Law will allow. By this De⸗ 

viſe the Reverſion paſſes to D. in Fee. Hobart's LUeports 2. 
Adjudged between Widlake and Harding. ; 

18. Deviſe zo to & Heredibus omitting (ſuis) give a Fee Simple 
though otherwiſe in a Deed by Reaſon of the Uncertainty, Br, Ei. 
rares, pl. 4. cites 20 H. 6. 35. that it is ſo ſaid by ſome; tor that the 
one ſhall be taken by Intendment but not the other. 

19. A Man deviſed his Land to F. F. this ſhall be taken but for 
Term of his Life. Br. Teſtament, pl. 18. cites 29 H. 8. 

Bendl. 30. 20. ItI by my Will releaſe to Fo g. and his Heirs all my Lands, this 
ane C. is a good Deviſe in Fee to J. S. and his Heirs, Per all the juſtices 
Verbis And. 33. pl. 83. Mich. 37 H. 8. Anon. 

—8. C cited | 

2 Ard. 13. 


S. C. per 21. A. ſeiſed of Black Acre and White Acre in Fee deviſes both to his 
Powell J. Mife for Life, the Remainder of Black Acre to F.S. in bee, and leaves 


wif pn: g. the Fee ot White Acre undiſpoſed of, and then faid, And I make ny 
7 the Nie my Executrix of my Goods and Land, the Inheritance 


he ſaid that did not paſs; for the Word (Lands) inrends ſuch Land as ihe ma 
the Words have as Executrix. Noy. 48. 45 Eliz. Clements v. Caſſye. | 


according 
to the Civil Law would include it. 


See Supra 22. Deviſe to B. his Younger Son and his Heirs, and that if he dies 


 (K)vl.9. dit hout Iſſue, living A. his Eldeſt Son, that the Land Hall remain t 


ard the 
Notes there. 


A. in Fee. B. has an Eſtate in Fee and nota Tayle, and A. has only a 
Poſſibility to have it, if B. dies without Iſſue. Cro. J. 590. pl. 14. 
Mich. 18 Jac. B. R. Pells v. Brown. 

23. When ao Eſtate is limited, the Deviſee ſhall have an Eſtate ac- 
cording to the Intent of the Deviſor, which Intent ſhall be expounded 
by the Words in tho Mill; if not that it be in Special Caſes. Perk. 8. 
SSS: 
24. And therefore if Cy que Uſe of Land, or &c. in Fee, or f 

a Man ſeiſed of Land or c. deviſable in Fee, deviſes the ſame Land 
by his Will unto 1 S. Now F. S. Hall have the ſame for his Life, 
becauſe that the Intent of the Teſtator cannot be otherwiſe taken by 
the Words of the Will. Perk. 556. | 
Mod. 100. 25. Deviſe of all his Tenant-Right I fate paſſes a Fee of his Tenant- 
Pl. 5. 8. O Right Lands. 2 Lev. 91. Mich. 25 Car. 2. B. R. Wilſon v. 
Deen Robinſon. 
— Freem. 
Rep. 112. | | —_—_ 
S. C. adjornatur. 3 Keb. 245. pl. 64. the Court 1 that a Deviſe of all his Tenanr-Right 
Lands would be bur for Life, but of all his Tenant-Right Eſtate carried a Fee. 


JS. having 26. Deviſe was to his Siſter for Life, and after her Deceaſe the 2 holt 


e with Remainder of his Lands to his Brother if he ſurvived her ; Adjudged 
we SIA ys that theſe Words cannot extend to the Quantity of the Land, but to 


Remainder Quantity of Eſtate in the Land; for the whole Land was given ro the 
to J. N. ad- Siſter tor Lite, ſo there could be no Remainder of that; therefore it 


1 that juſt be the Remainder of the Eſtate in the Land, and by Conſequence 
hater by x a Fee-Simple paſſed. Lutw. 161. 764. Trin. 1 Jac. 2. Norton ., 
cited by Ladd. * 
Treby Ch. . N | 
J. Paſch. 9 W. 3. as a Caſe lately aJjulged in C. B. Ld. Raym, Rep 187. 1 
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27. A. ſeiſed of Gavelkind-Lands and having two Brothers B. and 
C (B. had Ifſue two Sons H. and J. and J. had Iſſue two Daughters 
II. and N. and C. had Iſſue R. and R. had Iſſue S.) deviſed the 
Lands to H. the Son of B. if he lives till Twenty-one, and then his Wife 
o have the Houſe &c. and if H. die before Twenty-one, then to the next 
Sm of B. and if B. have no Son, then to R. the Son of C. and his Heirs, 

ind , R. dies before Twenty-one and my Wife be dead, then to the next 
Heir laſt named, as it ſhall fall out. H. Son of B. died before Twenty- 
one without Iſſue, but J. his Brother entered and died, leaving two 
Daughters M. and N. The Queſtion was, if J. the Son of B. upon 
the Death of H. his Brother before Twenty-one took a Cee, or only air 
Ehate for Life, and it ſeemed to be agreed both by Counſel and Court 


that B. the Son took only an Eſtate tor Life. Curia adviſare vult. 
Mich. 6 W. & M. in B. R. Skin. 385. 562. Beviſton v. Huſſey. 
28. If a Deviſe were to A. and his Poſterity, it would be only an 


Eſtate Tail. Per Ld. Keeper. But the Maſter of the Rolls thought 
that a Deviſe to a Man and his Poſterity would create a Fee. 2 
Freem, Rep. 268. pl. 336. Mich. 1703. Attorney General v. Bam- 


field, | 
29. The Bell Tavern was ſettled upon A. for Life, Remainder to 
| B. in Tail, Remainder 0 A. in Fee. A. deviſes all the Houſe called the 
Bell Tavern, to B. without ſaying for what Eflate, the Fee paſles, ” 
otherwiſe B. could take nothing. MS, Tab. 1105. Cole v. Raw= », 4.225. 4 / e 
linſon. | | 


; ns p 2 ad 24. 4 
. a. . Se. eee, AA Al. 


* 


, e,, (ES, £- Fern (Ep: + PX Hee Prom Pe * 2 TT 2 7 


a —_— * 


6 


——_ * — — 


(M. a) ¶ Eſtate in He.] This in 
By what Words it may be created. | By Deviſc. Ettars, is 


Letter (O). 


. F Deviſe be to a Man and his Sueceſſors, this is a Fee; For Rol * 
| by the Word Succeſſors is meant Heirs ; For the Heir ſuc- 33 T4458. 
cedit Patri. Mp Reports. 14 Ja. Webb v. Herring. P obiter. 


Per Coke 
Ch. J. and agreed by Crooke ]. Mo. 853. S. P. by Coke Ch. J. at the End of pl. 1164. and 


ems to be $, C. —— 3 Bulſt. 194. S. C. and S. P. agreed per Cur. 


2. If a Man deviſe Land to W. his Son, for Life, and afterwards Hob. 65. pl. 
that it ſhall remain to Thomas, Son of W. unleſs W. purchaſe for Thomas 68. S. C ia 


o much Land, of ſo great Value as the ſaid Land; and deviſe C g. aa 


further, that the ſaid Thomas ſhall pay trol. by 208. per Ann. to his = 1 
ditters; in this Caſe Thomas has Fee in this Land; becauſe — Cro. 3. 
the Words (unleſs 1. purchaſe ſo much Land for Thomas (by 599. pl. 
| which is intended a Fee; and by the Words (of ſo good Value) is — B. R. 
ntended the Price of all the Land and Eſtate, and not the Annual Greeve v. 
Dalue. M. 13 Jac, B. adjudged between Green and Armſted. De well. S. 


| Ci. reſolved 
by all the Juſtices to be a Fee. 


3, Jf Depiſe be to a Man, paying ſo much Rent Annually to the Cro. j. 415, 


Poor of ſuch Corporation perperually, and for Default of Payment 80 4 


= Ip thall have the Land perpetually ; this is a Fee, be-; > ... 
ale the y9ord Perpetualiy thews his Intent. Py Reports 14 folved. — 
ac. Webb v. Herring, | Bridgm. 85, 
S. P.— Roll Rep. 298 1. 25. S. C. adjudged a Fee, — 3 Bulſt. 195. S. C. and S. P. ad- 
Riged, —— Beige 35. S. & ar — 33 Fee Simple . 114 for as — as the Charge 13 
. Continue for ever, it follows that the Eſtate maſt continue; For without the Eftate, the Charge 


cannot be, 
8 H h h N. a) Eſta:e 


* 5 — — 
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0 - Ro ti. (N. a) Eſtate Tail by Deviſe. By what Words, By 
| — Implication. | 
[| Letter (P). 2 Art: LW 24, 


tices held, e die without Iſſue that it ſhall remain to B. his Dag) 
| thar this and her Heirs, and if both die without Jſue, to another ; Tha 
| Tail in the AN Eſtate in Tail tho” an expreſs Eſtate in Fee was given. O. 14, 
* Daughters: Eliz. 330. 20. [b. 33 1. a. pl.] Claches Caſe. | 
| er | 
held, = there was no Eſtate Tail to any of the Daughters, but that each had a Fee Simple Con. 
tional upon a Contingent ſubſequent. Ibid. 331. a. Mo. 362. Arg. cites S. C. Had 
149. Arg. cites S. C. S. C. cited Arg. Palm, 131. and 133. S. C. cited Sid. 148, 
2 Jo. 173. Mich. 33 Car. 2. B. R. Pemberton Ch. J. cited S. C. and ſaid, he had heard great Opinio 
that the Caſe was not Law. | | 


| f Three Juſ- 1. 1 F 8 Man deviſe Land to A. his Daughter and her Heirs, and i 
| | 


See Deviſe, 2. Tt a Man Devile Land to B. his youngeſt Son and his Heir, 
(K) yi.9- and that it be die without Iſſue, living A. his eldeſt Son, that th 


and the 


Notes there, Land ſhall remain to A. in Fee; This is an Eſtate in Fee ns 

S. C.cited AND not a Tall, and only a Poſſibility in A. to have the Lam go 

ey Vaughan not upon the Death of B. without Jüue in his Life. Mich. n 

uch _ Ja, B. R. Adjudged per tot. Cur. upon Argument upon a Syeciil 

Vaugh. 272. 

But foia. Verdict between Brow? and Pells. 

1 273 ſays, | | | 

| that if the Lands had been given to J. and his Heirs for ever, and if he died without Heirs of bis Bib, 
| then to W. and his Heirs, T's Eftate had been an Eſtate Tail, but the Words were (dying without 

- Tue, living W.) otherwiſe no Future or Executory Deviſe could be. 2 Chan. Re. 241, 
the D. of Norfolk's Caſe. S. C. cited by Ld. Nottingham, that if a Leaſe comes to be limited in 
Tt], the Law allows not a preſent Remainder to be limited thereupon, yet it will allow a futur 
Eſtate ariſing upon a Contingency only, and that to wear out in a ſhort Time. 


3. Ik a Deviſe of Land be ta another, and ſemini ſuo, this ia 
Eſtate Tail. Co. Ltt. 9. b. 

The Father 4. If A. has two Sons, VI3, B. and C. by ſeveral Venters, alt 

deviſed his ſcilèd in Fee of Black-acre and Yhite-acre, deviſes Black-acre i 

Lands to his Kee to B. and W hite-acre to C. in Fee, under this Proviſo follo 


bis Keie; Ing; That if it ſhall fo pleaſe God either of my ſaid Sons to d. 
and it he betore [itch Time as they thall be married, or before they ſhall attall 
SAL to their Age of 21 Years, and without Iſſue of their Bodies t0 be W 
* Fol 836. gotten, then I give all the ſaid Lands which I have by * this my Wil 
befor” given unto ſuch of my ſaid Sons which ſhall ſo deceaſe before n 


21, and lage, or before their Age of 21 Bears, and without Iſſue of tha 
withour Bodies begotten, unto ſuch of thoſe my ſaid tu o Sons as ſhall che oa 
Heirs of his ſyryive, any former Gift thereof not withſtanding in this my Wil 8 


Body, Re- the contrary, and dies, and after B. takes Feme and has Ine 


11 mainder 


over; ad-. Daughter and dies, and after C. comes in tull Age and dies with ul 


judged that Iſſue before Marriage. In this Cale there is not any Eitate Cal 
oy 1 8 in B. and C. but a Feeupon the ſaid Contingent of Marriage or Old 
bad an E. bekore 21. without Tſe, to come to the Survivor for Lite cal 
ſtate in Fee, Dill. 1650. AdJudged per Cur. upon a Special Ver dict between Han 
the Deviſe bury and Cockerill & all. Jntratur Tr. 1650. Rot. 174. 
ing to | | | . J 
hich nnd his Heirs, and the ſubſequent Words (viz.) If he die before 21, and without He'rs of hi 
Body, qualify the Eſtate, viz. that the Fee Simple ſhall not determine, unleſs he die befoce 2 
without Iflue, and are not Words of Limitation. Swinb. 154. cites Hardr. 148. Hall v. Deer 
— [The Caſe was not adjudged, but argued only by Counſel ; and Hardr. 150. the Reporte!, 1 
argued tor the Plaintiff, ſays it does not appear what became of the Caſe, or that any Opinion“ 
given by the Court in it. | ' , i 


— — — — 


ru 


* 
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If a Man bas a Wife, a Son, and three Daughters, and he de- Roll Rep. 
riſe Nb his Son after the Death of his Wite, and if 7 298. pl 35. 


Daughters ſurvive the Wite and the Son, and his Heirs, to them for avs > 


their Lis es, the Son ſhall have a Tail, becauſe otherwiſe the Re- 436. pi l. 

mainder ſhall be vold, and ik it ſhall be Fee the Daughters ſhould s C. ad- 
have the Land as Heirs to the Son, and the Remainder idle. Py aged. — if 
Reports, Tr. 14 Ja. B. R. adjudged 4% v. Herring. 1 


judged. =— 
Mo. 852. pl. 1164. Anon but S. C. adjudged. Ge. i. 414; pl. , 8 © aloiped, - 
„ Bulſt 192. S. C. adjudged. But the whole Court agreed this Difference where this is limited (as 
ja the Principal Caſe) to a Collateral Heir, and where to a meer Stranger; that in the laſt Caſe ir 
has been a Fee Simple in the Son, and ſo the Remainder there had been void; becauſe one Fee Sim- | 

e cannot be thus limited upon another; but where the Remainder is limitted to a Collateral Heir, | | 
che ſame is good, being only an Explanation of the former. 8. C. cited Cro. J. 448. pl. 28. as 
veſolyed accordingly, — 8. C. cited by the Counſel, and the Court. Ld, Raym. Rep 569, 570. 
Trin. 12 W. 3. — 8. C. cited Arg. 4 Mod. 117. 


6. So if a Man has two Sons and deviſes to the younger, and 
that it hTdie without Heir, to the elder in Fee, this is a Tail, for 
it 15 as much as ik he had fatd, that he deviſedto the younger and to 
the Veirs of his Body, becauſe otherwiſe the Remainder ſhall be void, 
the cluer being Heir to him. Tr. 4 Ja. My Reports per Coke. 

7. Ik a Man has Iſſue chree Daughters, A. B. and C. and deviſes Cro. J. 445. 
Land in this Manner; J give to Joan my Wite all my Houſes and Free pl. 28. 5. C. 
Land tor her Lite, and after her Occeale J will it ro my three Daugh- = wy 
ters, A, B. and C. to be equally divided, and it any of them die before Eſtate Tail: 
the other, then che one to be the other's Heir, equally to be divided, — See (N) 


and if my three Daughters die without Iſſue, I will it to J. S. and J. Pl. 2. S. C. 


N. (two Strangers) By this Devile the three Daughters have 4 eee 
Eſtate Tall and not a Fee, for the Intent of the Oceviſor is appa⸗ 
rently ſo upon the whole Will, for the Clauſe (and if they die with⸗ 
out Jllue) and the Limitation of the Remainder over explains 
what Heir he intended before, when he ſaid, that the one ſhould be 
Heir to the other, otherwile the Remainder would be void. Mich. 
15 Ja. B. R. Adjudged clearly per tot, Cur, upon a Special Ver⸗ | f 
Dit between Kinge and Remball. | 0 
8. Tf a Man Deviſe Land ro his three Daughters equally to be di-. $05. | 
vided, and it one die before the others, that then the one ſhall be Heir . "+0 Hap [1 


to the other; By thoſe Yords the Oaughters have not any Eſtate 3 a8 


Tail. Mich. 5 Ja. B. N. Agreed per Counſel at the Bar, and . of the 


per Cur. between Kinge aud Rein ball. . 
thing ſaid as to this — — See (N) pl. 2 S. C. 


Ik a Man Deviſe to two for their Lives, the Remainder to their See Tit. 
two Sons equally to be divided, and to their Heirs and each to be Reminder 


7 Heirs to another, and if both (naming them) die without Iſſue, 8 12 A , 
* that 1 ſhall remain to the orher ; This 15 an Cttate Tail BY the Li- Notes there, 
& mtation of the Remainder over ; but by the ndorvsbefore, without by which in f 
1 thoſe it had been a Fee Simple. 10. 12 Ja. B. Relolved per Cur, 3! 37: | 
a between JFohnſon and Smart. . | Caſe was de- | 'F 
| | | nied.— if 
1 10. Ik a Man ſeiſed in Fee deviſes it ro his Wiſe till his eldeſt 1 
l Son comes to the Age of 24. and deviſed 41. to be paid our of the 
Land to his younger Son, and it che eldeſt Son die, that the youngelt 
js ſhall have ir, and if he dies, that then it ſhall be divided between TE 1 
4nd his two Daughters, and if they die, that then his Exccutors ſhall ſell 4 
4 ac. By this Devile the eldeſt Son ſhall have but an Efate tor l 
10 Lite, and not any Eſtate Tail, for his Intent does nat appear that | 
1 it (ould be a Taple. BD. 41 El, B. R. Adjudged between L 
4 wood and Burriſb. A 


xr; it | 


9 
1 


212 Deviſe. 
Bulft. 210 11. Ik a Man deviſes Land to R. his * eldeſt Son for ever, and a. 
Whiting . ter his Death to the Heir Male of his Body for ever, and for Default 
TC bor of ſuch Heir Male to E. his eldeſt Son for ever. R. by this Deyiſe 


„taten it to has an Eſtate Tail and not an Eſtate for Life. Tr. 11 Ja. B. 
be to K his R, Adjudged per Cur. between Ne/eins and Whiting. 


ounger 


Son, and it ſeems plainly to be miſ-printed, for Roll afterwards mentions E. as the eldeft Son. Ad. 
judged per tot. Cur. that by the Words and Meaning of the Will R. had a good Eſtate Tail, 


— 
* —— z — — —-—3ʃ2 


| 12. Jik a Man deviſes Land to his Wile for Lite, and after to his 
Fol. 837- Son, and it his Son dies without Iſſue, having no Son, that another 


(YT ſhall have it, the Son has an Eſtate Tail to the Heirs ales of , 


27 Ro. Vody by this Oeviſe, Tr. 7 Ja. B. per Cur, between Koln 4, 
os. Miller., | | 
ale. 8. C. 


adjudged a good Eſtate Tail. Mo. 68 2. pl. 939. Milliner v. Robinſon. S. C. but it is ſtated there 
that R. deviſed his Lind to his Brother J. and if he died, having no Son, that the Land ſhould te. 
main to W for Life, and if he died, SLING no Son, to remain to the right Heirs of the Deyiſo- 
Reſolved j. had an Eſtate Tail to the Iſſue Male, but W. had it but for Lite, or at lea®to his Heig 
Females“, for (having no Son) is meerly contingent ; Per Popham.—8. C. ched Arg Litt. Rep. 250 
S. C. cited by Hale, Ch. J. as 4 Ja. Robinſon's Caſe; thus, a Deviſe ro 4. for Life, and if }+ die, 
evithout Iſſue, then to remain. A. took an Entall. 1 Vent. 230. Powell J. ſaid, as this Caſe is n 
Mo. 682. and Roll 837. pl. 12. it differs from the Caſe put my Ld. Hale, viz, no Expreſs Eſtate for 
Life is given to A. But if it be lawful, as put by Ld. Hale, it muſt be fo upon this Supp:/ition, that 
the Deviſee over <vas Heir at Law, viz. One deviſed to A. for Life, and if A. died without IIe, 
then to his (the Teſtator's) right Heir. Now this he ſaid might be allowed to be an Eftate Tail in 
A. without contradicting the Reſolution in the principal Caſe ; For where the Deviſee over wa 
Heir, there muſt have been a moſt neceſſary Implication that A. the firit Deviſee ſhould have an 
Eltate Tail, becanſe the Heir of the Teſtator was excluded from taking till A. the Deviſee died without 
Iſſue; which Diſtinction, he ſaid, ſerves alſo to anſwer Burlep's Caſe put by Ld, Hale in Vent, 
230. Wms's Rep. 57. Hill. 1402. in Caſe of Bampfield v. Popham. | 


Hale ſaid, 13. Tf a Man deviſe to his eldeſt Son for Life, the Remainder to 


that the 


ar rac the Sons of his Body lawſully begotten, and if they alien, that his 
(ro his leg Daughters ſhall have the ſame Eitate, Remainder to his right Heirs, 


don for Liſe, the clDeſt Son has but an Eſtate for Lite and no Eſtate Tail, but 
& u a his Son ſhall have tt by Purchaſe, becanſe it is erpreſsty limited 
50% 6:6.) | that he ſhall have it only for Lite. Mich. 10 Ja. B. per Cur. 


io printed, and after his Deceaſe to the Sons of his Body, and that the eldeſt ſhould have for Life 
by Reaſon of the Words Non aliter, Vent. 231. in Caſe of King v. Melling S. C. cited Arg. 2 
Lev. 59. an] it was obſerved by the Counſel of the other Side, that the Deviſor's Intent appears that 
the Father Che Teſta:or's eldeſt Son] ſhould have it for Life only, and the Eſtate Tail in the Son 


becauſe the Clauſe of Reſtraint from Alienation is added only to the Eſtate of the Son. S C. 
cited 4 Mod. 319. Arg 


yh 135 e 14. A. had two Sons, B. and C. A. by Will gave Lands to B. and his 


Dh Eo Heirs Male for ever, [but] if [his Heir ſhould be] a Female, my next 
fs 0 Heir ſhall pay her 120. 4 Near out of the Rents of the Boll „ and ali have 
Chancellor a/l the reſt to himſelf, I mean my next Heir to him and his Heirs Mac 
as ſettled for ever, Adjudged per tot. Cur. upon great Conſideration, that the 
with great PDeviſe to B. was an Eſtate Tail; for though in Deed it had been a Fee, 
Jud ment . Will Tae 5 
and Deli- Vet in a Will, to gratify the Intent of the Deviſor, the Law will ſup- 
beration. ply the Words (of his Body.) And that from the other Words his Intent 

is apparent that it ſhould be ſo ; and therefore the Lands ſhall go to C. 


, Ld. Raym. Rep. 185. Paſch. 9 W. z. C. B. Baker v. Wall. 


(O. a) By 
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(O a.) By what Words a Tail may be made by This in Bol 
Implication. By Deviſc. | is Lerter 


(U) 


. EVIS E to A. till his Heir come to 24 Beats of Age, and 
then to the Heir and his Heirs, and when he comes ta 24 
he ſhall have third Part for Lite, and if he dies before 24 then he thall 
have for Lite, and after the Deceaſe of A. if the Heir has not any II- 
ſue RematnDer to the Daughter of Deviſor, Remainder to the right 
Heirs of Deviſor. The Heir comes to 24, yet he has no Tail but 
Fee, D. 2 & 3 Ma. 124. 38, adjudged. 
2. It Oevile be ro one in Tail Remainder to another in Tail, 
Remainder to another in Forma predicta, this laſt Remainder has 
1 Tail alſo, Dubitatur. 5 Y. 4. 4. Dtherwile upon a Grant. 


Oubitatur. 5 D. 4. 4. 
z. if Man deviſe one Meſſuage to her Daughter A. and her , . 113 
Heirs, and another Meſſuage called his great Meſluage to T. his Pemberton 
Daughter, being of the age of 3 Bears and to her Heirs, and if Ch I. faid, 
ſhe die betore the Age of Sixteen, A. then living, then he wills that that * had 
his Daughter A. ſhall have the great Houſe to her and her Heirs, OGpiaienhs 
and if A. die without Iſſue, T. living, then he wills that T. ſhall have that this 
and enjoy that Part of A. to her and her Heirs, and if both the Ciſe was 
ſaid ©aughters A. and T. die having no Iſſue, then he deviſes all hot Law. 
to i. 5 and his Heirs, in thts Cale the Daughters have Eſtates 
Tai! and noc a Fee upon a Contingent ſubſcqnent, D. 16. El, 
330. 29. by 3 againft x Claches Tale. | 
J If a Man deviſe Land co K his Daughter for Life, and if Mo. 503. 
the marry atter my Deceale and have Heir of her Body, that then en. 
tlur Heir ſhall have it after her Death and the Heirs of their Bo- jugged, 
dic per eabem Verba. Arid if ſhe happen to die without Iſſue, then that ſhe 


{ devile it to P. my Daughter &c. This is an Eſtate Tail in B. bed o 


aud her Heics ſhall not take by Purchaſe upan a Contingent, , 1 
Dubitarur Hill. 3) Eltz. B. between Clark and Oavie. and the 

| Inheri- 
tance in her Heir by Purchaſe reſting in Abeyance all her Life and ſettling in the In- 
ſtant of her Death, - Ow.-148 Tilly v. Taylor ſecms to be 8. © but no Judgment, the 
Court being divided. — Vent. 226. 8. C. cited by Raivsford.- S. C. cited 2 Lev. 260. 


Gibb. 24. S. C. cited by Raymond Ch. J. in delivering the Opinion of the Co irt; Paſch. 1 Geo. 
2 B. K. ſiys the Name of the Caſe is really Check v. Day, and his entered on the Roll, 
Hill, 35 Eliz. Rot. 2649. and the Caſe was that Joan Marſh deviſed Lands to Roſe her Daugh- 
ter for Lite; and if ſhe have Heir of her Body, then I will that the Heir after my Daughrer's 
Death ſhall have the Land and to the Heirs of their Body begotten; and for Default of ſuch 
iſe Remainder over, It was ſaid in Croke, that at firſt it was agreed by all Juſli.es, that a 
Deviſe to one and the Heir of his Body is an Eftate Tail and ſhall go to all the Heirs of the 
Body ; Heir is Nomen Collectivum, ſo ſays 1 Ro. Ab. 833. (K) according to Popham 1 
and Fenney, ſed adjurnatur. Moor, who is a very good Reporter ſays, it was adjudged ſhe had 
but an Eſtate tor Life, and the Inheritance in her Heir by Purchaſe, reſting in Abeyance all her 
Life, and veſting in the Inſtant of her Death. When Croke reported this Caſe he was a Young 
Man, and Rolls had not then begun to ſtudy the Law and had this Caſe only by Hearfay ; 
Judgment is not entered on the Roll, but Moor ſays, it was adjudged, which is agreeavle to my 
Lord Hale's Manner ot citing it, who ſays, and ſo is the Cate of Clark v. Day; bur rhis nor 
truly ſtated in any of the Books; Moor comes the neareſt to it, as it is upon the Roll; The 
ue State of the Cale was, M. ſeiſed in Fee, deviſed Lands to her Daughter R. for Life, and 
ſhe marry after my Death, and have any Heirs lawfully begotten, I will that her Heir ſhall 
have the Lands after my Daughter's Death, and the Heirs of fach Heir, So that upon the whole, 
Idue is not properly a Word of Limitation, but may be taken either one Way or the other; in a 
Conveyance, it is a Word of Purchaſe ard not ot Limitation ; but in a Will it is governed and 
Utrected by the Intent of the Party, here it is Deſignatio Perſorz. S. C. cited by Powell ]. 


Who took Notice that Roll ſays here, that Roſe had an Eſtate Tail, but by Moor, (with whom 
Lord Hale agrecd in Caſe of Kipg v. Melling) ſhe had only an Eltate ,tor Life, though in ar- 
| I 11 | 


guing 


— — 
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guing of that Caſe the Roll being brought into Court, it appeared, that no Judgment was ever 
entered. Wrms's Rep. 57, 58. —And there is a Note ſays, that by the Report in Croke 
it appears thit Gawdy and Fenner J. held, that Roſe had but an Eſtate for Lite, though Pop. 
ham Ch. J. held that ſhe had Eſtate Tail. | 


— — 


Hob. 29. 5] 6. Tf a Man deviſe that his Land ſhall deſcend to his 80 
pl. 13. S. C 2 Id. and = his Executors ſhall take the Profits of them il 


bur there d f 3 N 
it is certain his Son dies without Iſſue; Proviſo, that it his Son dies without 


Friends Iſſue, that then all the Land ſhall remain to the Right Heirs and 


of his Poſterity of the Devitor and his Name perpetually. This is an 
(the Tel. Eſtate Taille in J. clearly, M. 12 Ja. B. per Cur, between 


ſaying Ex. Cumbden and Clerk. 


ecutors | | 

ſhall Ute the Profits till his Son ſhould come to Twenty-four Vears of Age and then they to 
make account and ſatisfy him, Proviſo that, if &c. Hobart Ch. J. held that the Lands ſhall come 
to J. in Tail by the Deviſe and the Reverſion by Deſcent. Ibid. 31. Mo. 860. 861. pl 1181. 
S. C. the Court adjudged the Deviſe to the Right Heirs of his Name and Poſterity to be void, 
and con ſequently, that the Reverſion deſcended in Fee to J. the Son. — Brown]. 129. Coronder 
„ Clerk S. C. but not exactly S. P. 


8 1 it 5 2 2 /* 
This 10 (P. a) Eſtate for Life by Deviſe. 
Eſtate is 


in” In whom an Eſtate for Life ſhall be ſaid to be raiſed 
DE oy by Implication. 


I. 1 F a Pan deviſe Land to his Daughter in Tail with di 
; verſe Remainders over provided it his Daughter and every one 
in Remainder permit and ſuffer T. who now occupies the Land to 


enjoy it during his Lite, this hall not give any Eſtate for Life to 
T. becauſe he deviſes that he ſhonld be only permitted to enjoy it 
upon a Penalty. Mich. 37 El. B. Thomas's Caſe, per Cur, A 
though the Proviſo be alſo idle the Daughter being Heir at Com- 
8, Device on Law and ſo is to have Advantage of it, it it be a Condition. 


"52 cires „ 2. If a Yan deviſes Land, whereof he is ſeiſed in Fee, co his 
ö. Cc Son and Heir after the Death of A. the Wife ot the Deviſor, this 


s.P. hall raiſe an Eſtate to A, for Life, becauſe the Deviſor has 
leap ee ſhewn his Intention that his Heir ſhall not have it during the 
cites 15 H. Lift of his Wife; whereas it it had not been for the Devile he 
7:19. 8s would have had it immediately upon his Death. 13 Þ, 7. 17. b. 

a 0 pis Goods after the Death of his Wife that his Son ſhall have them. Cro. J. 75 cites 
S. C. and agreed to by all that the Deviſe of the Land to the Wife is goo i by Implication. But 
if ſuch Deviie had been to a Stranger after the Death of his Wife, it might peradventure have 


been otherwiſe; becauſe the Heir in the Interim might have had it. — S. C. cited by Anderſon 
Mo. 123. pl 269. Paſch. 25 Eliz. 


Fol. $44 3. Ik Leſſee for Years upon Condition not to “ alien it to any 
but to his Son or Daughters, deviſes that his Son ſhall have it 


Origiool atter the Death of the Wife of the Deviſor; This does 
ir is (De- not give any Eſtate to the Wife by Implicatlon, becauſe the 
vile) bur in Son to whom this is deviſed is not to have it by the Law 
ro J % without the Oevile, and therefore the Life of the Bite is oo!y * 


2 ” Limitation of the Time when the Son ſhall have it from the Ex- 


$'C.iris ecutor, who is to have it in the mean Time. Tr. 3 Ja. B. . 
(alien) and bet been Burton and Horton, er 3. againſt 2. Mota that in this 


Popham, li 
Gawdy, Ca 


— —_____ 
* 


Caſe alſo, if it ſhould be a Deviſe to the Feme by Implication it and Yelver- 


on held, 


would be a Forfeiture by Implication. that it 


was not any Breach of the Condition, for it is not any Deviſe to the Feme by Implication, becauſe 
it would in ſuch Caſe make a Forfeiture of the Eſtate; and the Deviſe to the Son after the Feme's 
Death is only a Demonſtration when his Eſtate ſhall commence, and in the Interim the Exccutors 
may well have it. | | 


4 Ik a Man deviſe a Term to his Son after the Death of the Cro. J. 54. 
\Wiſe of the Oevilor ; This chall not raiſe any Eſtate to the Wife, ?* + 
becauſe it does not appear that his Intent was fo, inaſmuch us Heron“ 
the Son ought not to have it by the Law by the Death of the De⸗ ©. & 
viſor without any Deviſe, but the Executor. Tx. 3. Ja, B. R. held S P held 
by three in the fatd Burton's Caſe. + ng 

5. Ika Yan deviſe Land to J. S. and his Heirs after the Death ers 
of J. D. or after Twenty Years att dies during the Lite of J. D. or 
during che Twenty Years, the Land ſhall delcend to the Heir of 
the Deviſor.. For during this Time the Deviſor has made no 
{Diſpoſition ok the Eſtate, but this is left to the Law. 19. 40. 

El. B. K. Adzudged between Reding and Stone. 


1 . 2 . * FR 8 = 


(Q. a) Eſtate for Life or otherwiſe. This in 


Roll. tit. 
Eſtate is 


By Deviſe. | By the Words Alſo, Item Sc.] — Lener(Ma) 


. If a Man deviſe in this Maoner, I deviſe Black-Acre to 

my Daughter F. and the Heirs of her Body begotten, Item, 
| deviſe unto my ſaid Daughter White-Acre; the Oaughter ſhall 
have but an Eſtate for Life in White-Acre, tor the Wurd (Item) 
18 2 ſo much as In the ſame Manner) Tr. 40. El. B. R. 
per Cur. 

2. Iba Man deviſe Black Acre to one in Tail, and alſo Whire- 
Acre, the Deviſee ſhall have an Eſtate Tail in White⸗Acre alſo, 
for this is all one Sentence, und ſo the Mords which make the Lt- 
mitation of the Eſtate go to both, Tr. 14 El. B. N. Per Fen⸗ 
ner cited ta be adjudged in Bank. | ; 

z. Ika Man ſeiſed in Fee of a Houſe and Land and makes His 
Will in this Männer, I deviſe the Moiety of my Houle to my Wite 
tor Lite, Item I deviſe the other Moiety of my Houſe to J. my 
Second Son; Item, J Deviſe to J. my Second Son all the ſaid Houſe 
and all the Land that appertains to it after the Death of my Wife. 


In this Caſe, by this Will, J ſhall have an Eſtate for Life on- 
ly after the Death of the Wife and not an Eſtate in Fee. 19. 7. 
Jad. B. adjudged in Fawcet's Caſe. 

4. In the firſt Clauſe there had been no Perſon named, bur the A Man 
Words had been, Item, I give the Manor of D. Item, 7 give the _ his 17 
Manor of F. to F. K. and his Heirs, this ſhall be referred to both Aanser: 


the Manors, Per Dyer Ch. J. Mo. 53. pl. 153. Paſch. 5 Eliz. Item, I give 


my Manor of 
D. to my Second Son. Item, I give wy * of F. to my ſaid Son and to his Heirs It was re- 
e 


ſolved by the Juſtices, that in the fir had but an Eſtate for Life, and the Item ſeems to 
© a new Gift to a greater Preferment in the Second Place for the Amendment of the other, 
Mo. 53. pl. 153. Paſch. 5 Eliz. Anon. 


S. I give my Lands in A. to my Son T in Tail, Alſo, I bequeath to And. 160. 
"my laid Son T. all m Lands in B. and allo all my Lands in C. Alſo 8. ho Nw 
x | I give 18 


| 
| 
| 
| 
| 
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S C Ad- I give to the ſaid T. my and called Ouſey, to have and to hold al 
judged —— % laſt demiſed Premiſſes to the ſaid Z. in Tail, this is an Entail of all 
Ov: 14% the Lands in B. and C. Le. 57. pl. 73. Paſch. 29 Eliz. C. B. Wit: 
9 v. Wiſeman. | 

6. A. deviſed Black- Acre to B. in Fee, and White- Acre to B in Tai, 
and after wards faid, I will, that F B. dies without Iſſue within Age. 
Black- Acre fpall go to F. S. Item, I will, that Whzte- Acre ſhall go 10 
. R. and doth not ſay in the ſecond Item (if B. dies without Iſſue 
within Age) It was adjudged that the ſecond Irem ſhall be with. 

out Condition. Godb. 146. pl. 185. 3 Jac. B. R. Pinder's Caſe. 


2 8 8 


— 


DDr 


2 Bulſt. 17 7. 1 deviſe to my Eldeft Son, and his Heirs, Black- Acre for his Part; 


S. C. cited, Item, I deviſe to my Second Son White- Acre for his Part; it is a Fee in 
but with the Second Son, becauſe it has Reference to the Part of the Eldeſt; per 
2333 Coke, Haughton and Croke J. Roll. R. 369. pl. 23. Paſch. 14 ac. 
ſtead of B, R. | 

(Item) But | 
per Croke J. the Fee to the Second Son Is by reaſon of the Words ( for his Part) and otherwiſe the 


omitting the Words (to him and his Heirs) would be in Law as a direct Negative, thit he ſhould not 
Have it in the ſame Manner as the Eldeſt had Black -Acre. 


8. I deviſe Black- Acre to F. S. Item, I deviſe White- Acre to F.S. and 
. his Heirs; per Coke Ch. J. it is only Eſtate for Lite in Black- Acre; 
the Item has no Dependance upon the firſt Clauſe, but is diſtinct aud 

ſeveral. Roll Rep. 369. pl. 23. Paſch 16 Jac. 
9. Deviſe of Land zo bis Wife for Life, ſhe paying out of the Rents &c. 
Yearly to S. during his Lite, and if my Wife die during the Life of S. I 
likew:ſe then deviſe all my ſaid Lands zo S. he paying Yearly 31. wu of the 
ſais Lands to Z. during his Life, and likewiſe 20s. to L. during his 
Liſe, Adjudged that S. had Fee; for L. may our-live the Eſtate tor 
Lite to S. and ſo there would be no Eſtate ro pay it out of. 2 Roll 

K. 80. Paſch. 17 Jac. B. R. Spicer v. Spicer. 

8 C. cited 10. A. ſeiſed in Fee, had three Sons, B. C. and D. and de- 
oy Vaugoan viſed Land 20 B. in Tail, Remainder to C. in Fee, and other Lands to 
Vanrh %. CG in Tail, Remainder to D. in Tail, and then other Lands to D. in 
and ls it Tee. Item, I give Black- Acre to my ſaid Son D. Item, I give to ty ſaid 
was a very Sou D. White- Acre ; alfo I will that all Bargains, Grants Ec. which | 
RAY have from F. S. my Son D. fhall enjoy, and his Heirs, for ever, and {0 
tar ll the Lac of Heirs of his Body, to my Son C. for ever. Agreed by all, that the 
four [udges Bargains and Grants &c. only were intail'd, and that D. had but 
agreed that Eſtate tor Life in Black-Acre, Green-Acre and White-Acre. Cro. C. 


the Words 365. pl. 5. Trin. 10 Car. B. R. Spirt v. Bence. 
which ſhall diſinherit an Heir at Common Law, muſt have a clear and apparent Intent, and not be 
ambiguous, or any ways doubttful. 8 Mod. 222. Arg. S. P. 


II. Deviſe of White-Acre to J. S. and his Heirs; (and) or (Item) 
Black- Acre, in both thoſe Caſes J. S. has Fee Simple in Black-Acre as 
well as in White-Acre. But if it was, I deviſe White- Acre to F. C. and 
e Heirs (and) Item I give Black- Acre (or) Item I give Black- Acre. In 
theſe Jait Caſes J. S. has bur Eſtate for Lite in Black-Acre ; per Wind- 
ham J. Sid. 105. at the End of pl. 13. Hill. 14 and 15 Car. 2. B. R. 
12, A. had two Sons B. and C. A. deviſed thus, I Give ro C. my Pa- 
itures in the South-Fields; Aud alſo I will that all Bargains, Grants 
and Covenants which I have from N. Webb, C. ſhall enjoy, and his 
Heirs, tor ever; and for want of Heirs of his Bod „to remain to B. for 
over; per tot. Cur. agreed the Words of the Will to diſinherit an Heir 
at Law mult be clear and not ambiguous, and therefore that C. had only 
Eitate tor Lite in South-Fields, and an Eſtate Tail in the reſt. Vaugh. 
262. Hill. 20 and 21 Car, 2, C. B. in Caſe of Gardner v. Sheldon. 


13. 
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13. Ifa Man deviſes Black- Acre to A. and the Heirs of his Body, and alfo 
deviſes White- Acre to the ſame Perſon, he hath but an Eſtate tor Lite in 
White-Acre 3 otherwiſe had it been (in the ſame Manner) it had given 
an Eſtate Tail; For the Word (alſo) is not ſo ſtrong as the Words (in 
the ſame Manner). Arg. Mod. 100. pl. 5. Mich. 25 Car. 2. B. R. 

14. Dev iſe to A. for Life, and to his Heirs, and for want of Heirs of 
him, to B. in the ſame Manner, and for want of Heirs of him, to C. and 


his Heirs for ever, A. and B. had bur Eſtate Tail, Remainder in Fee to 


C. 3 Lev. vo. Trin. 34 Car. 2. C. B. Parker v. Thacker. 

15. A. ſeiſed in Fee had Iſſue two Sons, and deviſed all his Land to 
his Eldett Son, and if he dies without Heirs Male, then to his other 
Son in like Manner gives an Eſtate in Tail. The Queſtion was, Whether 
this was an Eſtate Tail in the Eldeſt Son? Curia, *Tis plain the 
Word Body, which properly creates an Eſtate Tail, is left out; but 
the Intent of the Teſtator may be collected out of his Will that he 
deſigned an Eſtate Tail; for without this Deviſe, ic would have gone 
to his Second Son, if the firſt had died without Iſſue. Tis thereiore 
an Eſtate Tail. 3 Mod. 123. Hill. 2 and 3 Jac. 2. B. R Blaxton v. 
Stone, 

16. A. having a Remainder in Fee expectant upon an Eftate Tail in the 
Bell Tavern, and poſſeſſed of ſeveral Leaſehold Eſtates, deviſes all his 
Eſtate, Right, Title and Intereft, and all the Term and Terms of Years in 
whatever he held of F. S. and alſo the Houſe called the Bell Tavern to F. B. 
By this Deviſe B. hath a Fee in the Bell Tavern, becauſe it is but one 
Sentence coupled by the Word (and al/o) and governed by one Verb, 
by which the Prepoſition (in) ſubintelligitur, and put into Latin, and 
it is Ac etiam Domo vocat' &c. and is carried to the Bell Tavern, and 
this muſt be taken to be the Intention of the Teſtator, who could not 
intend ſo vain and uſeleſs an Eſtate as jor Life only after an Eſtate Tail. 


Adjudged by Powell, Powys and Gould, contra Holt Ch. J. 1 Salk. 


234. Hill. 1 Ann. Cole v. Rawlinſon. | 

17. J. S. made his Will thus, viz. I deviſe an Annuity to H. in Fee; 
Item, I give my Manor of B. to A, and his Heirs; Item, I deviſe all my 
Lands, Tenements and Hereditaments to the ſaid A. Item, I deviſe all my 
Goods and Chattles, and whatever elſe I have not before dijpoſed of, to the 
ſaid A. he paying my Debts and Legacies, and makes A. Executor, Held, 


that Item in a Will is uſually to introduce new diſtinct Matters. 2dly, f 


That Hereditaments is not taken to denote the Meaſure or Quantity ot 
the Eſtate, becauſe it has another Meaning. But zdly, That by the 
Words whatever elſe he had not before diſpoſed of, a Fee paſſed, for 
this could not have any Effect upon the Perſonal Eſtate, becauſe that 


was fully given away before, and therefore it muſt extend to Re- 


mainders &c. and this enforced by the latter Words (Paying &c.) and 
the Annuity in Fee. 1 Salk. 239. pl. 18. Hill. 8 Ange. C. B. Hopewell 
v. Ackland. 

18. I deviſe all my Lands in B. to my Eldeſt Son ; Item, I give to my 
Second Son C. and my Lands in D. Alto to my Daughter A. R. I give 
5001, to be paid as ſoon as may be out of the aforeſaid Eſtate and Premiſes, 
and within three Years, if it be poſſible, Per Maſter of the Rolls the 
Second Son has but an Eſtate for Life, chargeable with the Propor- 
tion of the 500 I. and granted a Perpetual Injunction againſt Waſt in 
tne Younger Brother. Hill. 1713. Redoubt v. Redoubt. 


K k k (K. a) 
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(R. a) What Words give Eſtate for Life, Eſtate i; 


ge.. Il boo ee, Tail, or in Fee. 
audi, u. vb a, a. 9 ; . 
Kale, bets of , If he die without Iſſue &c. And how conſtrued, 
- EXAT Gon —— K 8 
e 8 Swinb. 158. I. HE Teftator having two Sons and a Daughter, deviſed hi 
—— Sr Hh » 5 cites 8. G as Lands to his Wife for 10 Years, Remainder to his Youngeſt 5 
3 3 a Nr i « and his Heirs for ever, and if either of his Sons died without Iſſue of his 


"  Eldeſt had Body, then to his Daughter and her Heirs in Fee; the Voungeſt Son died 

Forte 4 Kein Eftate | without Iſſue in the Lite-time of his Father; The Queſtion was, Wb 

E. Tail. pr ther the Eldeſt Son ſhould have the Land as Tenant in Tail, or Fee 

. fee 1 do not ob- Simple by Intendment of Deviſor, or whether the Daughter ſhould ha 

ARG, 2 ſerve the : : of e 

Point re. it? And all the Juſtices of C. B. held that this was a good Remainder 
. 


25 Cee. ſolvedthere. ) to the Daughter, notwithſtanding Deviſee's Death in the Life of the 
Las 2 . Teſtator. Dy. 122. a. pl. 20. Mich. 2 and 3 P. & M. Rickman; 

2 . 2 577 Gardner. | 
K. n a ro 2. A. deviſed his Lands to B. his Son, in Tail, 22d if he depan 
- ne G14 > without Iſſue, that then his Sons in Law fall ſell his Land. B. dies, 


k S C cites leaving a Daughter, and after the Daughter dies without Iſſue, Ad. 
2 32 257 E 1 in judged they may ſell che Land. Cro. E. 26. pl. 5. Paſch. 26 Eliz. C. B. 
Cale 0 


* 270 A. Goodin v. | | 

2 e 3. A. had Iſſue B. C. D. and E. and deviſed to his Wife for Liz, 

—— „ Pigtcrence 2nd after her Death to C. his Son in Tail, and if he dies without Iſſie, 

. „ dy- then to his Children; B. had Iſſue a Son, and died; and C. died with- 
SL 7 ing without out Iſſue. Reſolved, The Son of B. ſhall nor take as one of the Chil- 
If.ue, and g ren of the Teſtator. Vent. 229. cited as Tyler's Cafe. Mich, 34 


dy1 ith- , 
ot Ghil- ; Eliz. B. R. 


dren; per Hale Ch. J. Arg. Vent. 230. Mich. 24 Car. 2. B. R. in the Caſe of King v. Melling. 


Lee v. Vincent. 


Mo 422. 4. A. ſeiſed of Lands in Fee, and having four Sons deviſed them - 
pl. 590. R. his Eldeſt Son, and his Heirs for ever, and if R. died within the Af. 


Sewell v. { . _ 
ee of 21, or without Iſſue, the Lands to be equally divided amongſt the albu 


S. C. adjudg- Sous and died. R. had Iſſue a Daughter and died within Age; Tie 
ed that the Court held, that the Remainder to begin at the dying within Age 
Iſſue of R. was not good, fo as the firſt Part of the Will was void, and then by 


A ee the ſecond Part R. the Deviſee had an Eſtate in Tail which ſhall de- 


and not thoſe ſcend to the Daughter, and in this Caſe the Remainder was not to com- 

in Remain- mence until the Deviſee died without Iſſue. Cro. E. 525. pl. 55 

der; And Mich. 38 & 39 Eliz. B. R. Soulle v. Gerrard. | 

the Word | 

(Or) was conſtrued (And.)-——-Noy 64. Garrard v. Soule. S. C. adjudg'd an Eſtate Tail in N. 
-2 Vern. 377. cites S. P. as ris; on a Special Verdict, that the Itiue of R. ſhould not take, 

but the Remainder-man, and cites it as the Caſe of Jennings v. Hellier, 12 Mod. 276, 277 

Hil. 11 W. 3. in Caſe of Hilliard v. Jennings, it was ſaid by Holt Ch. J. on citing Cro. E. 525 

that there is no Neceſſity to conſtrue (Or) as (And.) For it might be the Defign of the Father tv 

binder him from Marrying till his Age of 21, and he denied that Caſe to be Law. 


Mo 361. 5. A. deviſed Land t0 his Wife for Life, and that after her Deceaſe l. 
Bullen his Eldeſt Son ſhould have the Land ro l. under the Price it coſt, and it h. 
(ac & C die without Iſſue, then C. ſhould have the Land 10 l. under the Plic 
argued; but it coſt, and if C. die without Iſſue, then D. ſhould have it, paying tte 
not adjudg- Value thereof to the Executors of the Wife, and alſo by the tame Will 
84. A. defired his Feoffees at the Requeſt of his Wife to make Hſtates according? 

4, it was argued that this was a Condition ſubſequent, but adjornawr 


Goldsb. 134. pl. 33. Hill. 43 Eliz. Bullen v. Bullen. 44 


3 . 
Deviſe. 

6. A Deviſe to A. for Life, Remainder to the atxt Heir Mail; and for 
Default of ſuch Heir Male, then to remain. Adjudged an Eſtate Tail. 
Vent. 230. CIteS 43 Eliz. Burley's Caſe. 

7. Deviſe zo his Wife for Life, Remainder 10 his Son in Tail ; and if he 
gie without Iſſue, then the Lands to remain to R. W. and his Wife for their 
Lives, and after their Deceaſes to the Children, Popham and Gawdy 
were of Opinion, that they had an Eſtate-Tail ; But Fenner and Clench 
held, that they had only an Eſtate for Lite, Gouldsb. 139. pl. 47. 
Hill. 44 Eliz. Anon. | 

8. A Man deviſed Land to his four Sons in Fee, and if one of them died 
without Iſſue, that his Part ſhould ſurvive. In that Cale it was held, 
that if three of them died without Iſſue, the Fourth had a Fee-Simple, 
becauſe the ſubſequent Words were not added by way of Limitation, 
but of Determination. Arg. Hard, 150. cites Mich. 2 Jac, C. B. 
Emerſon's Caſe. + 

9. A Man hath Iſſue A. and B. and devites Lands zo A. and if he die 
without Heirs, that B. his Brother ſhall have it + It was ſaid by the Court, 
that this ſhall create an Eftate-Tail in A. becauſe ir appears in the 
Will that the Teſtator muſt intend an Eſtate-Tail; for that it is impoſ- 
ſible for him to die without Heirs whilſt B. his Brother was alive; and 
ſo they ſaid it had been often ruled. Freem. Rep. 74. Trin. 1673. in 
C. B. Allen v. Spendlove, 

10. A, deviſed Lands to 7. S. in Fee in Truſt for B. and the Heirs of 
her Body, and if B. die without Iſſue to C. for Life, and in another 
Clauſe in the Will he deviſed that f B. die without Iſſue, and C. be 
then deceaſed, then, and not otherwiſe, he gave the Land to Fa N and bis 
Heirs, B. died without Iſſue, and C. ſurvived her and died. Upon a 
Bill by J. N. againſt J. S. and the Heir at Law of the Teſtator to 
have this Truſt executed; Ld. North decreed it for J. N. though C. 
ſurvived B becauſe the Word (If C. be then deceaſed) ſeem'd to be put 
in to expreſs his Meaning, that C. ſhould be ſure to have it for her 
Life, and that J. N. ſhould not have it till the were dead, and alſo to 
bew when J. N. ſhould have it in Poſſeſſion. 2 Vent. 363. Hill. 35 
& 36 Cat. f. 

11. Upon a Special Verdict the Caſe was, P. was ſeiſed of two Meſ- 
ſuages in Fee after the Death of his Brother, and had Iſſue two Sons, R. 
his Eldeſt Son, and N. his Younger Son, and four Daughters, E. M. 
O. and A. and made his Will in Writing, and deviſed his two M- 
ſuages to NM. his Younger Son, and he to have 301. per Ann. for his Main- 
tenance for ten Years after the Death of his Grand-father, and the Read ue 
ef the Profits to be applied for raiſing Portions for his Daughters; and if 
HV. die, then he gives the Eſtate that N. had to his four Daughters, Share 
and Share alike ; and then further ſays, And if it ſhall pleaſe God all my 
Sens and Daughters die without Iſſue, then he deviſes it to his Siſter and 
ber Heirs &c. The Deviſor dies, the Grand-tather dies, N. enters 
and dies without Iſſue; the four Daughters enter and are ſeiſed. Ad- 
judged per tot. Cur. that here is no Eſtate Tail in the Daughters. Skinn. 
266, Hill 2 & 3 Jac. 2. B, R. Price v. Warren. 1 

12. A, had two Sons B. and C. A. deviſed Lands to C. and his 6; of 
Heirs, provided that if C. died without Iſſue, /iving B. that then B. Pell v. 
thould have the Land, and reſolved that this was good to B. by way Brown, the 
of Executory Deviſe, cites Pell v. Brown ſo adjudged, for C. had no 5 A 5 
Eſtate Tail, but a limited Fee. 4 Mad. 283. Paſch. 6 W. & M. in make it an Lag 
B. R. in Caſe of Reeve v. Long. Eſtate Tail 

in C. which 
not being allowed it muſt be a void Limitation to B. unleſs conſtrued to be an Executory Dæviſe 10 


him, and that was the Reaſon of that Judgment, on purpoſe that the Intent of the Teſtator might be 
*alfilled 4 Mod, 28 5. in Caſe of Reeve v. Long. | 
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13. There 


—— — — o 


£20 


Devile. 


. pre: een en 5. 
Ch. Prec 13. There was a Proviſo in a Marriage Settlement, that F the Wi, 
294. 8 C — (ive the Baron, they * not having Iſſue between them lawtully begotten 
* Not hav- ' = igh K G limi 
ing Iſſue then the Wife (whoſe Eſtate it was) might revoke and limit ney 
r withys Uſes. The Husband died, and left a Son, who died living the Mother; 
Ine of their Per Ld. Cowper, Thoſe Words are not to be confined to the Moment 
tere Hedies of the Husband's Death, but takes all the whole Time of the Witte 


otten Kc. ſurviving. 2 Vern. 651. Paſch. 1710. Folt v. Burleigh, 


Per Ld. , : | 
Cowper her Power aroſe whenever the Ifſue fail'd, Ch. Prec. 293. S. C. 


14. Where an Eſtate is made to A. and the Heirs of his Body, aud 
if he die without Iſſus, or without Heirs of his Body, Remainder over, 
this is a good Limitation whenever the Iſſue fails; Though in that 
Caſe it he leaves Iſſue, he cannot properly be ſaid to die without Iſſue. 
Per Ld. Cowper Ch. Prec. 294. Paſch. in Caſe of Holt v. Burleigh. 

Wms's Rep. 15. A devited Lands to M. his Wife, Remainder to his Son and 
108. Paſch. his Heirs, provided the Son die without Iſſue of his Body, then 200 / 
1712. S. C. to bis Daughter's | Nieces] to be paid within ſix Months after the 
but aach har Peath of the ſaid Wife and Son. The Son letc Iſſue which died pre- 
the Deviſe 7 : 28 2 . 

was al vi- ſently after [within the fix Months) without Iſſue; Per Harcourt K. 
4d in De- Though in ſome Caſes a Man is ſaid to die without Iſſue whenever there 
Jault of Pay- is a Failure of Iſſue as to Limitation over of Lands of Inheritance; yet in 
IT (a , this Caſe the 2001. as @ Perſonal Legacy, was not intended to ariſe on 
the any remoter Contingency, than of the Son's dying without Iſſue living 


Teſtator de- at his Death. 2 Vern. 686. Trin. 1712. Nichols v. Hooper. 
viled the 


Lands to the Legatees for Payment. But as to this it was held, that with reſpect to the Legatees, if 
the Legacies take any Effect, the Words of the Will paſs a legal Intereſt, and the Court dozs not 
hinder the Plaintiffs f. om Proceeding at Law in an Ejectment, but diſmiſſes the Bill; And lbid, 
Page 200. The Reporter diſtinguiſh'd this Caſe from the Caſe of Gooding v. Clerk, which was an 
Eitate in Fee of which no Recov-ry could be ſuffered, and ſo there was B of a Perpetuity, 
whereas this was of an Eftate Tail, ſo that a Recovery ſuffered by the Tenant in Tail would have 
barr'd the 2001, Portions expectant thereupon. 


16. Deviſe of Land to A. in Tail, and after As Death without Iſſue to 
B. A. dies in Teftator*s Life, leaving Iſſue. The Deviſe to A. is void, 
and B. thall take the Remainder preſently, Per Cowper C. though he 
ſaid it was againſt the Words and Intention of the Will, and alſo 
againit a Maxim, that a Heir is not to be diſinherited without exprels 
Words, 2 Vern. 723. Mich. 1716. Hutton v. Simpſon. 
Trin. 1-19, . 17. A. deviſed his Perſonal Eſtate to M. provided if ſve dies without 
edjudged the Ie by A. then 801. ſhall remain to B. and makes M. Executrix, and 
Legacy B. dies, living M. and then M. dies without Iſſue. Cowper C. took 
Beos wm Time to look into the Will, but ſeemed to be of Opinion tor the De- 
wich Tore ft die, and took a Difference between a Deviſe to one and the Heirs of li 
and Coſts. Body, and if he dies without Iſſue, then to remain over, and the Deviſe in 
2 Vern, the preſent Caſe which was only 20 M. generally, and if ſhe dies Without 
66. S. C. [//ue c. That in the firſt a Limitation of a Chattle over would be 
be void. Bur in this Caſe it was not a Deviſe over, but a Contingent 0r 
Condition precedent, which being fulfilled by the Death of M. without 
Iſſue, the Deviſe over may take Place as a New original Deviſe, and 
not as a Remainder. For by the Deviſe to M. the Wife generally, the 
whole Intereſt was not abſorbed or taken up, as it was in the Caſe of a 
Deviſe to her and her Iſſue, and therefore upon the happening ol the 
Contingency 1t might take Place. But this was thought by ſeyeral t0 
be all one, and would introduce a Perpetuity, ſince not confin'd to 
che Death of the Wife, or any Time certain, and who muſt have 1 
in the mean Time, But my Lon would conſider of it. Ch. Prec. 

433. Hill. 1717. Pinbury v. Elkin, E 
18. The 


_ Deviſe. 


18. The Words dying without Iſſue, have a O Meaning, Abr. Equ 
viz, without Iſſue at the Time of his Death, or without Iſſue whenever Caſes 193. 
the Liſue jails. And in * Caſes of Inheritance if Lands are deviſed to 8. 
one, and in Caſe he ſhall die Without Iſſue &c. this gives an Eſtate w . : 
Tail oy Implication, which ſhall go to his Iſſue, and they {hall rake gg, Seng 
in Courſe ot Deſcent to all ſucceeding Generations; But to make ſuch viz. a erat 
\ Conſtruction i Caſe of a Term, which cannot come to the Iſſus by and a Pulgar. 
Jeſcent is unneceſſary, and therefore in ſuch Caſe, the other Conſtruc- | os e | 
tion ot the Words which is moſt natural and obvious, ſhall take Place, ra ky pu 
and it thall be intended in Caſe of a Deviſe of a Term with ſuch Words is (aid to die 
(Ik he dies without Iſſue living at his Death) and fo being conſin'd with- without [fue 
in the Compaſs of a Lite hinders not the Limitation over, but it may 1 
well take Place by Executory Deviſe. G. Equ. R. Paſch. 4 Geo. 1. Pills though 
Target v. Grant. ſome Ages 
atter the 
Death of the Party, and the Words ſhall be underſtood in the legal Senſe, for the Support of the Intenti- 
on of the Parties. But never for the Deſtruttion of it, Per Parker C. 10 Mod. 403 Target v. Grant. 

5. C. & 8 P. * And thoſe Words ( A. die without Iſue) in Caſe of an Inheritance, are inſerted in 
favcur of the Iſue, and to let in the Iſſuc after the Death of the Father; But in Cie of a Term, 
tho's Words canuot have the fame Effect; For the Father takes the Whole, which on his Death 
will not go to his Iſſue but to his Executors. Per Ld. C. Parker. Wms's Rep. 432. pl. 121. 
Paſch. 1718. S. C. 


19. A Deviſe to E. H. and her Heirs, and if ſus and D. F. die with- 
out Ine, he gives ſeveral Annuities charged upon the Premiſſèes to 
Charitable Uſes ; Reſolved that E. H. had an Eſtate in Fee. Comyns's 
Rep. 542 pl. 224. Paſch. 9 Geo. C. B. Scrape v. Rhodes & al'. 

20. A Deviſe, that / W. the eldeſt Son of the Teſtator ſhould happen to 
die without Iſſue, that then, and not otherwiſe, atter Ws Death, he He- 
viſed it over to his Son R. and bis Heirs 5; Held that W. took an Eſtate 
Tail by implication, Comyns's Rep. 372. pl. 186. Trin. 9 Geo. C. B. 
Walter v. Drew & aP. - 

21. Sir Geo. Strode by his Will, dated May 21, 1107. deviſes 
his Eftate in Suſſex &c. to his Son Lytton Strode in Tail, Remainder to 
his Grandſon Strode Bedingfield for Liſe, Remainder 10 his firft, ſecond Egc. 
Sons in Tail Male, provided always and upon Condition, that he the 
ſaid Strode Bedinę field and his Iſſue Male ſhould take the Name and Arms of 
the Siredes; and in Caſe he or they ſhould refuſe or neg let to change or alter 
their Sirname from Bedingfield to Sttode, that then zhat Deviſe to be 
di,; and then in ſuch Caſe, he deviſes the ſame to his Codſon Ceorre 
Darnelly for Life, Remainder to his firſt, ſecond &c. Sons in Tail Male, 
pou Condition that the ſaid Darnelly and his Iſſue Male /hould rake the 
Name and bear the Arms of the Strodes ; and in Caſe he or they ſhall not 
alter their Surnames from Darnelly to Strode, then that Deviſe to be 
void, and in ſuch Caſe deviſes the ſame to his right Heirs ſor ever. Note, 
the ſaid Lytton, who was the only Son aud Heir to the ſaid Teſtator Sir Geo. 
Strode, ſurvived the Teſtator, but died the latter End of April 17110. with- 
our Ilue, and without ſuffering a Common Recovery, and Strode Beding- 
field upon his Death entered upon the Eftates, and changed his Name to 
Srode, and in every ReſpetF comply'd with the above-mentioned Proviſo du- 
ring his Lite, and continued in Poſſeſſion till his Death, which hap- 
pened in May 1725. without Iſſue. The Queſtion ariſing is, Whether 
the faid George Darnelly can take any Eſtate after the Death of the 
laid George Strode, by Virtue of the Will of the faid Sir George 
Strode the ſaid Strode Bedingfield having during his Lite taken 
0 him the Surname of Strode, and in every other Reſpect com- 
ply'd with the Will of the ſaid Sir George Strode. This Caſe 
was ſent by the Ld. Chancellor to the Judges of B. R. for their 
Opinion, which was as follows, viz. We are of Opinion, that 
George Strode, alias Darnelly cannot take any Eſtate atter the Death 


* of Strode Strode by Virtue of the Will of Sir George Strode above- 
| LI © mentioned, 
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Deviſe. 


« mentioned, the ſaid Strode Bedingfield therein named baving gu, 

c ring his Lite taken upon him the Surname of Strode, and in her 

« other Reſpect comply*d with the Will of the faid Sir Geore 

66 Strode. N 
R. Raymond. 

F. Page. 


| Ja Reynolds. 
5 E. Probyn. 
The Decree in this Cauſe was affirmed in the Houſe of Lords, Ms 
Rep. Amhurſt v. Darnelly, _ ; 


Ibid. 57.0b- 22. A Devife was to Truſtees for his Wife ſo long as ſbe ſhould ro; 
7 ! . re 
in This Caſe unmarried, then in Truſt for ſuch Child and Children as he ſhould 1 p 


' there was his Death, equally to be divided between them, and if either of them gie 


no Precedent without Iſſue, then his Share to go to the Survivor, and if both die with 
Limitation Iſſue, then in Truſt for the Defendant. He left two Daughters, why 
* both died without Iſſue, under Age; and there the Words 471 
without Iſſue, was held to be Iſſue living at the Death, and ſo che Li 
mitation to the Defendant allowed to be good. Caſes in Equ. in La. 
Talbot's Time 56. cited by the Sollicitor General in the Cale of Sab. 
barton v. Sabbarron, as heard the 2d of May 1734. Atkinſon v. Hutch. 


infon. 
Ibid. 57. 23. A. deviſed to B. for Life, then to ſuch Perſon as he ſhould marry 
6 Cong... for her Fointure, and after her Death, to the Heirs of the Body of B. ai 


cellor, who the Exccutors, Adminiſtrators, and Aſfigns of ſuch Heirs during the Rif. 
ſaid the Con- dtte of the Term; and for Default of ſuch Iſſue of B. then to C. This Li- 
ringency of mitation to C. was held good, the Words being taken to be Heirs liv. 
Bs having ing at his Death. Caſes in Equ. in Ld. Talbot's Time 56. cited by rhe 


ſſi 0 2 . | 
_— wr Sollicitor General in the Caſe of Sabbarton v. Sabbarton, as heard the 
the Compaſs 2d of May 1734. Donne v. Merrefield. 
of a Life | 

and that there were no Words carrying a general Failure of Iſſue by Reaſon of the Words 
(Executors, Adminiſtrators, and Aſſigns) which reſtrained the Word (Heirs) to immediate Heirs, 
and that Contingency never happening, the Limitation over was allowed to be good. 


(S. a.) What Words give what Eſtate. 
Paying &c. 


1. Seiſed of a Remainder in Fee after the Death of his Fa- 

ther Tenant for Lite, deviſes thus; I deviſe to D. ay 

Wite the Land that I have or may have in Reverſion after the Deu 

of my Father, yielding and paying therefore yearly during the Lite dt 

my Father 40 8. This paſſes only Eſtate for Lite, and no Rear payable 

till after the Remainder falls by Death of the Fatner who has no Hell 

| during his Lite. D. 371. b. pl. 5. Mich. 22 & 23 Eliz. Anon. 

Cro. E. 204. 2. If A. deviſes Lands to D. his younger Son, paying ſuch a Sum un 

pl. | Rane IV. R. and F. S. the Deviſee has a Fee Simple, and the Quantity d 

* > the the Monies, be it great or ſmall, is not material. 2 Le. 114- pl. 152 
S. Cl and Trin. 31 Eliz. B. R. Wellock v. Hammond. 

r Cur. | 
held accordingly.-—— Bridgm. . 138. cites S. C. and S. P. agreed, and ſays, the Reaſon is plain; for 
it is not limited to be paid out of the Lend or Profits, but it is a Payment in Groſs, and ic may happen 
that the Deviſee may die before he cin receive ſo much of the Profits. — 3 Rep 20. b. 21. 4 cite 
8. C &. S. P. reſolved, and cites Br. Eſtates, pl. 78. 4 E. 6. and Br. Te ſtaments, ol. 18. 29H $. and 


that D. 371. b. 22 Eliz. no mention is made of the Value of the Land any more than in Caſe of Bu. 
ain and Sale of Land in 4 E. 6. Eſtates 4$. and yet the Fee Simple of the Uſe will pals.—5S. C. 0 


Cart. 225. Mich 23 Car. 2. C. B. in Te 


ellock v. Hammond cited per Cur, Cro. C. 158. 


er's Caſe, the ſame Diverſity is taken Arg. where the Mony to be paid is a Sum in Grofs, whether it is 
entire on the Land or not, or whether it is to be paid in Præſenti or in Futuro; and if fo, this ſhall 
advance the Eſtite in Fee But an annual Rent or Sum to be paid out of the P 
Larger Eſtate than the Words will bear. Per Ellis J. in ſome Caſes P 
if it be appatent that there will be a Loſs or Peril, a Fee paſſes. 


8 rofits, this makes no 
ay ing ſhall not mike a Eee; but 


z. A. deviſed Lands to C. a younger Son, and willed that C. fronld pay 
annually to B. (his Eldef? Son) and his Heirs 31. Reſolved that this was 
an Eitate in Fee in C. Cro. E. 144. pl. 22. Hill. 42 Eliz. B. R. Shailard 
Y, Baker. 

4. A Man having Iſſue a Daughter, deviſes Part of his Land to his x B. If the 
Danghter, and the other Part to his Wife for her Life, with the Profits Devi“ to 
whereof ſle was to educate his Daughter, aud that after her Death this the Brother 
hall remain to his Brother, paying to one 20s. and other ſinal! Sums, ba! vom 


; . 9 with an In- 
amounting 10 40 5. the Land was of the Value of 31. per Annum ; Ad- ent that he 


jodged his Brother had a Fee Simple, 6 Rep. 10. a. Hill. 3) Eliz. mould ed-- 
C. B. Collier's Cale. | cate the Teſ- 
rator's | 

Daughter with the Profits, or that out of the Profits he ſhould pay ſo much Money to others, this had 
been but an Eftate for Lite; for he is to pay this out of the 2 and ſo he is ſure to come by no 
Loſs; but in the Caſe befre he may die before Satisfact ion, and therefore it is a Fee Simple; for the 
Law will intend that the Deviſe was for his Benefit, and not for his Prejudice. Ibid. Cro. 
E. 3)8 pl. 29. Walker v. Collier. S. C. reſolved the Brother ſhou'd have Fee, eſpecially the Money 
not being appointed to be paid annually; and that the Jury's not finding the Value is not material. 
8. C. cited Bridgm 138. S. C. and ſame Difference cited Arg. 2 Nod. 25 S. P. Hob. 65. 
pl. 63, Trin. 12 Jac. in Caſe of Green v. Armſtead. Cro C. 158, 159. P.ſch. 5 Car. B. R. t e 
Court obſerved the Difference between a Sum in Groſs to be paid and an annual Sum, 


5. A, ſeiſed in Fee, has three Sons, B. C. and D. and deviſed to B. Cro. E 497. 
and C. and D. ſeverally, certain Parcels of Land, without mentioning Pl. 18. 8 C. 
of any Eſtate which they ſhould have, and this was in Reverſion alter 1 RE 
the Death of the Wife, and paying 10 l. a- piece to the Daughters, and ſhould have 
that if any of the Sens ſhould marry and have Iſſue Male of their Bodies an Eſtate 
and die betore his Entry iato the Land then his Iſſue ſhall have his Part; Tail, but 


5 


after which D. rakes Wife, and had Iſſue Male in the Lite of the Wite g e 
of the Deviſor. The Wife of the Deviſor dies, D. enters into his Part, S C cited 
and pas his Portion of 10 1, a- piece to the Daughters and dies, but he not 2 Show. 39. 
dying before Entry, had but Eſtate for Life, according to the expreſs that the Pay- 
Words of the Will ; for Marriage, having Iſſue Male, and Death be- 928 pc el 
fore Entry, are three Things precedent to the Tail, and the Words, the ume 

* Paying 10 l. a- piece to the Daughters“, makes not a Fee Simple, bur Eſtate as was 
is intended for the ſame Eſtate as is deviſed; and ſudgment accoringly, died. 
Mo. 464. pl. 656. Paſch 39 Eliz. B. R. Bacon v. Hill. 

6. It a Man deviſes 20 Acres to another, and that he ſhall pay ro his S P. that the 


Executors tor the ſame 101. hereby the Deviſee has a Fee Simple by o lee has 


f : a 4 Simple 
the Intent of the Deviſor, though it be not to the Value of the Land. py 4g 
Co. Litr. 9. b. 25 ; | of the Pay- 


| | ment, with- 
out the Words Heirs or for ever. Br: Eſtates, pl 78. cites M 4 E. 6, 


7. It rhe Payment is to be out of the Rents and Profits, it is only an 
Eſtate for Lite. Bridgm. 138. Mich. 15 Jac. Muſchamp. v. Þluet, _ 

8. Lands were deviſed to J. S. and W. R. and they to pay yearly Mo. 852. 
to the Batchelor's Company ot Merchant-Taylors in London 61, 10 8. pl. 1164 R 
and if they or their Succeſlors deny the Payment, then it ſhall be Anon 8 P. 


: | mA d.C re- 
lawful for the Wardens of the faid Company to enter and diſcharge - "ot 


them tor ever. Reſolved that J. S. and W. R. had a Fee. Cro. J. 415. the Device 
pl. 5. Hill. 14 Jac. B. R. Webb v. Herring. had a Fee 
Simn'e by 
Reaſon of the annual Payment without any Regard to the largencſs or ſwallnels of the Sum — 
Roll Rep. 3 98. pl 25. S. C. ſtates the Words to be, to pay yearly (for ever.) Adjornatur, 
Ihid. 436, pl. 1. S. C. adjudged. 3 Bulſt. 192. S. C. refolved acco dingly per tot. Cure — 
gn. 84. S. C. ſtates it to pay (for ever.) And Judgment that the Words-make a Fee Simple, and 
brauch as the Charge is to continue for ever, it follows that the Eſtate muſt continue 10 too; 
tor without the Eſtate the Charge cannot be. o If 


— 
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9. It Land be deviſed to one, and that he ſhall pay fo much yearly 1 
another and to his Heirs, this is a Fee Simple in the Devilee, tor he 
ought to pay this tor ever; and to be enabled to do this out of the 
Profits of the Land, he ought to have a Fee Simple in the Land; Per 
Coke Ch. J. to which Croke J. agreed. 3 Bulſt. 194 Trin. 14 Jac, Webb 
v. Herring. 

Godb. 2%. 19. A Deviſe was to M. his Wife for Life, paying 31. per Annyy 
pl. 8 to Thomas his Son during his Lite, and that he ſhould take two Load 
wy - Was. of Wood for Fireboot, and if ſhe died before Z. then he deviſed 40 his 
to T. his Land to R. his Son, paying to the ſaid T. 31. per Annum, and Paying 
eldeſt Son, 20 8. a-piece to two of his Siſters ; M. died, R. has a Fee. Cr, | 


to be faid 527. pl. 3. Paſch. 1) Jac. B. R. Spicer v. Spicer. 


out of the 
Land, and adjudged a Fee by Reaſon of the Collateral Sums of 31. to the Brother and 20 8 © the 
Siſter, which Charges to the Brother and Siſter might continne after the Death of the Devi%e, and 
it he ſhould have but an Eſtate for Liſe the Charge might continue longer than his own Eſtate 
And ſo it was ad judged. 2 Roll Rep. 80. S. C. reſolved per tot. Cur. accordingly. | 


Hob 65. pl. 11. A. ſeiſed of Land, deviſed it 70 NV. his Son for Life, and aft. 


232 V- wards to Z. Son of the ſaid W. except the ſaid V. his Son, purchaſed th 
mn! . 


"EC B Lands of as good Value for the ſaid TJ. and then the ſaid M. to have thy 
S. C. in CB. : h | 1 1 

ſtares the Lands ſo deviſed, to ſell at his Pleaſure, and J. to pay his Siſters 10l. 4. 
Payment of piece; M. did not purchaſe Land, but died: T. entred, and paid 101, 4. 


tro piece to his Siſters. Reſolved, That T. had a Fee, for the futent of 


a Ver. Ang the Deviſor appeareth to be ſo through the whole W1ll ; For when it 
it vas infilt- is limited to W. tor Life, which is an expreſs Eftate, and there is no 
ed that be- Eſtate limited to T. but is appointed he ſhall pay 1o1. a- piece to his 


3 Sitters, It was an apparent Fee by the Intent of the Deviſor, and is ſo 
Orne 


of the Will, allo by the Law. Cro. J. 599. pl. 23. Mich. 18 Jac. in B. R. Greeye 
the Pay- v. Dewell, 

ment of 101. | 

did alſo inforce a Fee Simple, which were clear, if the Will be underſtood, that he ſhould piy 224, 
a Year from the Death of the Teſtator, before the Eſtate fell in Poſſeſhon. But [Hobart Ch. |. fad 
that) becauſe he took the Meaning otherwiſe, the paying of 20s. Yearly could be no Peril unto 
him, becauſe if his Eſtate ſhould ceaſe, he would ceaſe his Payment; otherwiſe it had been to pay 
his 101 at once; bur yet it would have made the Legacies of 20s. a Year unto the Daughters un- 
certain, which the Teftator made certain, for otherwiſe he would have ſaid, that he ſhould hare 


paid it by 208. a Year, if the Eſtate came to him, and they live ſo long. 


Cre C. 1 TA, The Teſtator's Wife was ſecured by Bond to have 401. during 
? 3 her Lite; and the Teſtator having four younger Sons, and tour 


Relves, Houſes, deviſed to every of theſe younger Sons a Houſe, and then 
that ir was comes this Clauſe, Thar I have given my ſaid Houſes to my ſaid Sons il 


only an E- this Parpoſe, that they all ſpall bear Part and Part alihe going out f all 
8 . my FHolſes, towards the Payment of my Wife's 401. per Ann. which I an 


it is not de. %%, 10 pay. Adjudged that the Sons took only an Eſtate for Life 
viſed (pay- and no Fee, Pollexf. 543, 544. cites Cro. C. 1 57. Mich. 4 Car. B. R 
ing ſuch a Anneſley v. Chapman. 

Sum) which 

is a Sum in Groſs, but that every one ſhall pay out of his Part toward the Payment of the 4ol. per 


Ana. to his Wife, which is Quaſi an Annual Rent out of the Profits, and conſequently no Fee given 
Jo 211. pl. 5 S. C. adjudged an Eſtate for Life only. S. C. cited Arg. 2 Mod. 25. 


13. Al the reſt of my Goods, Chatiles aud Lands I give and bequeath 
to J. S. 20 diſcharge all Things in my Will, whom I make my whole and 
io” Executor, this gives a Fee. Ch. R. 190. 12 Car. 2. Philips. 

ele. | 

_— ” Land deviſed by A. to B. and gave to C. his Daughter 30/. 7 
be paid within a Year after B's Marriage, and 201, more atter B' 
Death, and made B. his Wite, Executor, and ſhe to pay all Dells 
which he owed. This gave B. a Fee Simple, and decreed the Lands 

£0 


Dreyiſe. 
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70 be fold to pay the Debts. Chan. R. 202. 13 Car. 2. 'Tibbots v. 
t | 
of A Deviſe of all his Eſtate Real and Perſonal for Payment of 
Deits is a Deviſe in Fee: Agreed by Ld. Keeper and tour Judges Aſ- 
"#ants. Chan. Caſes 196, 197. Hill. 22 and 23 Car. 2. North v. 
mpton. | 

2 Deviſe of all his Eſtate paying 40 l. a- piece to his Siſters is a 
Fee Simple; and it appearing that the Perſonal Eſtate is not ſufficient to 
ſatisty the Legacies, it muſt conſequently be intended his Real Eſtate; 
beſides the Dewviſce is not Executor, and therefore it cannot be intended 
of the Perſonal Eſtate. 3 Keb. 49. pl. 23. Trin. 24 Car. 2 B. R. Moor 
„Price. 

oh A. ſeiſed of Land, deviſes it thus, viz. which Land I give to my 
gon Robert upon this Condition, that he pays unto his Siſters 5 Pound's per 
Jun the firſt Payment to be at the firſt moſt uſual Feaſt after the Teſta- 
tor's Death (the Houſes were 167. per Ann.) is Eftate in Fee. 2 Mod. 
25. Paſch, 27 Car. 2. C. B. Read v. Hatton, 


he refuſe to maintain him, my Will is, that my Executors ſhall enter &c Whether t! 


I give all 
my Houſes 
to my Wife 
for and to- 
wards the 
Maintenance 
of B. and if 
12 Wife had 


a Fee the Court was divided. 2 Show. 83. pl. 71. Mich. 31 Car. 2. B. R. Mid winter v. Patridge. 


13, If there be a Deviſe to one «pon Condition to pay a Sum of Money, 
and there be a Poſſibility of a Lofs, though not a very probable one, that 
the Deviſee may be damnified, it ſhall be conſtrued a Fee, and ſuch 
Conſtruction has always been allow'd in Wills. It A. deviſe too l. per 
Ann, to B. paying 208. It is not likely B. ſhould be damnified, but it 
is pollible he may. 2 Mod. 26. Paſch. 2) Car. 2. C. B. in Cafe of Reed 


v. Hatton. 


In ſome 
Caſes the 
Word Pay- 
ing in a De- 
viſe ſhall 

not make a 
Fee; But if 
It 15 appa- 
rent that 
there is on 


Leſs er Peril of lang, a Fee paſles z per Ellis J. Cart. 226. Mich. 23 Car. 2. C. B. in Thacker's Cale. 


19. Deviſe to A. of all his Land which he purchaſed of J. S. and to 


The Deviſe 


B. the Lands purchaſed of J. N. (being 20 l. per Ann.) on Condition that is not that 


B. ſpall allow C. Meat, Drink, Apparel and convenient Lodging during 
his Lite. A. has only Eftate for Life; B. has Fee. 2 Jo. 107. Paſch. 30 
Car. 2. B. R. Lee v. Withers. 


he ſhall al- 
low it out 
of the Pro- 
fits. Per 


Cur. Ibid. 


——— 2 Show. 49. pl. 35. Lee v. Stephens. S. C. It was argued, that it was a Fee Simple; For C. 


has no manner of Proviſion elſe, but only an Allowance of Meat and Drink; it is plain 


the Teſtator 


deſigned the Maintenance to be for C's own Life, and not that when B. ſhould die, C. ſhould ſtarve. 
And therefore it is clear that B. muſt have a larger Eftate than for his own Life, for otherwiſe in- 


ſtead of having a Benefit by this Will, he will be damaged and prejudiced by it if he 
torm the Teſtator's Will, viz. provide for C. during his Life; if this were not a Fee, 


ſhould per- 
C. muſt faſt, 


and have no Lodging till the Quarter's Rent be paid, or the Profits come in, and fo there would be a 


Charge without any Profit; For ſuppoſe B. ſhould maintain C. for Half a Year, and 


then dic, he 


would have loſt by the Will; C. muſt be provided for daily out of the Land; For which Reaſon it 


was adjudged by all the Court, that B. had a Fee Simple. 


Pollext. 539. Lee v. Wither, S. C. 


argued by Pollexfen, that it was not a Fee, for that the Probability of C's ſurviving B. and loſing 


its Maintenance, is no Reaſon to conſtrue it one; But adjudged that it was a Fee, 


20. Deviſe of 1201. Legacy to be paid ont of 107. per Ann. within a 
Year, and deviſed the Lands to A. The Will has not the Word p- 
ing; A. has Fee, and it is not a Condition, but a Truſt to pay. 2 Lev. 
249. Adjudged by three Juſtices, but Jones J. e contra. Paſch. 31 Car. 
2. B. R. Freak v. Lea. | 


32]. per Ann. in Reverſion, 2 Show. 36. Freak v. Lea. - 
ment aſfir med in Cam. Scacc. 


Adjudged 
that a Fee 
paſſed, tho 
the Land 
was 10 l. per 
Ann in Poſ- 
ſeſſion, and 


2 To. 113. 31 Adjudged, and Judg- 
Pollexf. 553. to 560. 8 C. adjudged, ard Judgment affirmed for 


the Plaintiff, viz, that a Fee did not paſs; but 2 Show. 42. ſays, chat this ſeems a Miſtake. 


21. A. being ſeiſed of 101. per Ann. Lands in Peſſelſon, and the Re- 
ver/on of 341. per Ann. more expect ant upon an Eſtate for Life, deviſes a 
| M1 m m Legacy 


Deviſe. 
Legacy of 20 J. to B. to be paid in 12 Months out of his Lands, and 
deviſes 50 l. to C. to be paid in two Tears, and 5ol. to D. tobe paich 
the Space of two Nears out of his Lands; and having two Sons, WW. his 
Eldeſt and R. the Younger, deviſes all his Lands to R. who did not 
pay the Legacies within the Time. The Court all agreed, that a Fe, 
was deviſed, becauſe it did appear that the Sum to be paid was more 
than the Profits of the Land would amount unto in that 'Fime. Freeq 
Rep. 479, 480. in pl. 657. Trin. 1679. Reake v. Lea. 

22. Deviſe to A. and his Heirs for ever, provided always and on C. 
dition that A. pay to B. 1001. within fix Months after 21 Years of Age, 
and for Default he deviſed the Lands to B. and her Heirs : And further 
my Will is, that it A. happens to die without Iſſue, the 100 l. to B. fir 
paid, the Remainder over to C. and D. this was but Eſtate Tall. 
Raym. 425. Hill. 32 and 33 Car. 2. B. R. Wilſon v. Dyſon and Kip. 

ing. 

r bo A. deviſed Lands to C. and his Heirs for ever; but if he de 
leaving no Son, then he deviſed them 7o ſzch Son of B as B. ſhould n. 
minate, charged notwithſtanding with ſuch Aunuities, Legacies and Pay. 
9 ments as hereafter ſpecified ; and for want of any Son of B. then to the 
Vldeſt Son of D. charged as aforeſaid; and gave his Leaſes to W. R. 
and T. S. in Truſt for the Benefit of B. for Lite, and after B's Death, 
[ | in Truſt for all B's Children; and the Truſtees to renew the Leaſes, 
And if the 'Truſtees ſhould not provide Money enough tor that Purpoſe 
| within a Month after Demand, that the Traſtees might mortgage any if 
| | the Lands of Inheritance to renew the Leaſes, and appointed B. the Execut 
7 ) pay A's Wife zool. a Year for Life Half-yearly, without any Deduttin 
<ehatſoever, and ſeveral other Legacies. B. was likewiſe A's Heir at 
| | i Law, and made Reſiduary Legatee. C. died an Infant, without Itfue, 
t in A's Lite-time, and A, died without Iſſue. B. proved the Will, and 
: potleſs'd Perſonal Eſtate ſufficient to pay all the Debts and Legacies, 
| and paid them accordingly, leaving the Plaintiffs his Daughters and 
| Heirs. D. had two Sons, E. (the now Detendant) and F. who were 

| 
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living at A's Death; and the Queſtion was, Whether E. the Eldeſt Son 
ot D. took any, and what Eſtate? And Lord Somers was of Opinion, 
that he took only an Eſtate for Lite, and no more; For if Lands are 
given to a Man Generally, without limiting for what Eſtate, this 
makes bur an Eitate for Life, unleſs it appears plainly that Teſtator in- 
tended a greater Eſtate, which it does not here: And the Montes directel 
70 be paid by him cannot inlarge it; for they do not any of them affect his 
Per/oa, and ſo can only take an Eſtate for Lite. Chan. Prec. 67. Hill, 
1696. Fairfax v. Heron. 

24. It a Hl is made by Feme Covert of Lands of Inheritance to ].5. 
| and the Baron dies, and then the Wife, though her Intention is plain, 
f and though after the Deceaſe of the Baron, when the became ſui [urls, 
| | the might have. deviſed the Lands to J. S. or by a Republication have 
„ made the former Will good, yet it is not relievable in Equity; pet 
| i. K. Wright. 2 Vern. 475. Hill. 1704. in Caſe of Clavering . 

lavering. | 

But Holt Ch. 25. A Teiſed in Fee, made his Will, and gave ſeveral Perſonal Le. 
n gacies, and among other, four Coats to four poor Boy's of the Pariſh of A. 
| Heredita. {67 ever, and then deviſed all his Lands, Tenements and Hereditaments 
went gave Wharlvever, and likewiſe all his Goods, Chattels, Money and Perſonal 
the Fee, but Eſtate ro Ml. his Wife, and made her Executrix, and /eft 10000. ef 
Oy 5 ſonal Aſtate. Per Cur. this Deviſe to M. was a Fee, becauſe it was . 
Perſonal Jett 10 a Perpetual Cbargæ. 2 Salk. 685. Paſch. 4 Ann. B. R. Smith). 
Eſtate, he Tyndall. | 


a was not ſa- | 
y tished to fix the Charge upon the Land. Adjudged a Fee. 11 Med 102. S. C. 


And reſerving 201. a Year to be paid to the Aln:s-Houſes of A. for ever. Holt's Rep. 235. 8. GC. — 
425. a Year 11 Mod. 102. S. C. : 


S. P. Per Gould. J. but Powell I. ſeemed to doubt of that, but held it a Fec upon the Reaſon of 
| the Perpetuity, Holt's Rep. 236. S. C. 41 
| 26. In 
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Deviſe. 

26. In a Special Verdict the Caſe was found thus. A. B 
Will i, Lands to B. and then bequeaths Legacies; and ales * 
or three Legacies to different Perſons, he gives 5 J to C. and direct 
B. to pay it, hut gives him two Years Time to pay it. The Jury find 
the Lands to be 50 s. per Annum; and the Queſtion was, what Eſtate 
B. had, whether for Life or in Fee. And adjudged ro be a Fee. 
For that the Devise here was a Sum in Groſs, and a Devitum in 
Præſenti ſolvend* in futuro; and it was a Sum certain to be paid 
by B. at all Adventures, whether the Land yielded full FL ar. 
not; and fo not like the Caſes where the Sum deviſed is to ariſe out of 
the Profits &c. 11 Mod. 208, pl. 11. Hill. J Ann. B. R. Reeves v. 
Gower in C. B. 

27, A Will run thus, viz. I deviſe all my Lands, Tenements, and 2, Vern 
Hereditaments, to A. Item, I deviſe all my Goods and Chattles, No- 5 4 hp N 
ney and Debts, and whatſoever elſe I have not before diſpoſed of to A. he Aoki” 


paying my Debrs and Legacies and makes him Executor. Per Trevor y. Ackland 
Ch. J. this paſſes a Fee. 1 Salk. 239. pl. 18. Hill. 8 Ann. C. B. Hope- in Canc. 


well v. Ackland. iy e 
and is thus, viz. A. by Will deviſed to his Brother R. all his Lands, Tenements and Hereditaments, 
and all his Perſonal Eſtate, and whatever elſe he had in the World, and made him Executor, de- 
firing him to pay his Debts and Legacies. On a Special Verdict in C. B. adjudged the Inheritance 
paſſed by this Deviſe; R. the Deviſee was the Teſtator's Younger Brother, and J his Eldcft Bro- 
ther left a Daughter. 


28. A. has a Fee-Simple in a Light-Houſe, and a Perm for Years in 
Land adjoining to it. He makes his Will, and thereby gives to his 
n Henry and to bis Aſſigns, all his Eſtate and Intereſt in the Light- 
Houſe, Lands, Tenements, and Appurtenances, thereunto belonging, up- 
on Truſt, that he pays out of the Rents and Profits of the Term, du- 

ring the Remainder thereof, 200 I. per Annum. Henry takes a Fee- 
Simple in ſuch Part of the Premiſſes wherein the Teſtator had a Fee 
Simple, and a Term for Ninety-nine Years in ſuch Part of the Pre- 
miſſes wherein the Teſtator only had ſuch Term. Barnard. Chan. R. 
311. Hill. 1740. Villiers v. Villiers. 
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(T. a) Eſtate for Life in Tail, or Fee, by the 
Word Eſtate, or Land &c. 


1. A Having Three Sons, deviſed his Lands to his Three Sons equally 
to be divided, they have Fee-Simple, for it the Younger had 
n0 Fees they could not have Eſtate equal with the Elder, for he has 


Fee. Cited Her. 64. per Harvey J. to be reſolved the 17 Eliz. 


2. Deviſe that his Eldeſh Son ſhould take the Profits of the Lands 3 Le, 316. 
pl. 200. 


with his Executors, till his Voungeſt Son ſhould come to the Age ot . 

Twenty-two Years, and that then the Voungeſt Son ſhould have gem oy 

the Land to him and the Heirs of his Body, Per Cur. The Eldeſt Vecbi.— 

Son has Fee till the Youngeſt is Twenty-two. Le. 101. pl. 130. Paſch. hy L Mod. 
3. the 


30 Eliz, B. R. Gates v. Halliwell. Caſe of 


Taylor v. Biddal where it is adjudged that the General Heir ſo taking had only Eftate for Years 
till the Deviſee ſhould or might be of Age. 


3. Deviſe of Land to A. without further Words is Eſtate for Ig * 
0 40 


ite, becauſe the Will would otherwiſe be void, which was not the . 


Intent of the Deviſor for the Deviſee cannot be Tenant at Will to bis e 
| * — 
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Deviſe. 
per Ce the Deviſor, becauſe he is dead and ſo his Will is determined; 0. 


Ch J. 2 in Caſe of a Grant it is otherwiſe. Arg. 2 And. 12, 14. 
Bulſt. 189 | 
lays it was adjudged in C. B and B. R. 


4. One Copartner deviſed to a Stranger a/ her Part and Purpar 
without expreſſing what Eſtate the Stranger ſhould have, cited per 
Jones J. and ſaid, that this was adjudged only an Eſtate for Lite, Ly, 
40. Trin. 2 Car. 

5. A Deviſe of all his Eftate paſſed all his Lands Sty. 308. Mich, 
| 1651. cites Johnſon's Caſe. ; 
| | 2 Lev. 91. 6. All my Tenant-Right Lands give only Eſtate for Lite, but all 
| 8. 3 my Tenant-Right Estate gives an Eſtate in Fee. 1 Mod. 101. pl. 
ll Word: F. Per Hale and Wild. Mich. 25 Car. 2. B. R. Wilſon v. Ro- 


end 


| "Tenant- binſon. 

Right Eſ- 5 

| tate held accordingly. —Freem. Rep. 112. pl. 133 S. C. the Court ſeemed that it paſſed ; 

j 8 2 ; 9 — : 5 > 2 
Fee-Sitmple, ſed adjornatur. = 3 Keb. 245. S. C. and ſame Diverſity agreed per Cur, — 


3 Mod. 46. Arg. cites S. C. adjudged to be a Fee Simple. S. C. cited Skinn, 194. Arg. 


Cart. 232. 7. That J. S. ſhall ſell my Land, he ſhall ſell the Inheritance, 


| 1 * . 

| 3 1 Mod. 190. pl. 21. per Windham and Atkins, Mich. 26 Car. 2. C. 
| B. cites Kelw. 43, 44. 19 H. 8. 9. [but it ſhould be Trin. 17 
| 1 


} 8. A Deviſe of divers Legacies in Money and then followed a 
4. a Deviſe of Lands. All the Reſt and Reſidue of my Money, Goods, 
1 and Chattles, and other Eſtate whatſoever J give to J. S. whom [ 
make my Executor; the Teſtator had other Lands; per Finch K. 
| Decrecd that the other Lands do paſs. Chan. Caſes, 262. Trin. 27 
| Car. 2. Tirtel v. Page. | 
tif A diviid 9. A. ſeiſed of Copyhold Lands of Inheritance ſurrendered to the 


1 er 1 85 Ule of his Will, and deviſed thus, All other Eftates of what Nature 
| Ret and ſbe ver, 1 give to my Wife Joan, whom I make my Executor, to pay 
| Rejidue of my Debts and Legacies therewith, carries a Fee. 2 Show. 328. pl. 


#is Real 336. 395. pl. 367. Mich. 36 Car. 2. B. R. Lane v. Hawkins. 


ona Perfonal | 
£ ftate ch over he gives to bis Wife, whom he made Executrix, this gives a Fee. 2 Vern. 
594 pl. 512. Mich. 1706. Murrey v. Wi ſe.— h. Prec. 264 S. C. 


— 
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3; Nod. 36 10 I hear F. F. is inquiring after my Death, but I am reſolved to lea 
f o_ Courc Vin nothing but what his Father left him, but I leave all my Eftate 10 
it 3 ny Wife; there the Wife took all the Real Eſtate, and the Reaſon 
ape was, becauſe of the other Words, which ſhew he meant to exclude 
that the the Heir at Law. 12 Mod. 594. in Caſe of Shaw v. Bull cites 3 
Veltaror Mod. 45. [ Trin. 36 Car. 2. B. R.] Reeves v. W inningron. 


[| intended 

1 nothing for J. S. and therefore he can take nothing by this Will, and that Deviſee has an Eſtate 
1 in Fec-Simple; for the Words (all my Eſtate) are ſufficient to paſs the ſame. 2 Show. 249 
S. C. and the Lord Ch, J. at the Trial (which was on an Iſſue directed out ot Chancery) ſaid 
that doubtleſs theſe Words in a Will will carry an Eftate in Fee and not barely for Lite. — 
Skinn. 193. pl.-7- Anon. 8 C. argued, and the Court inclined that the Wife had a Fee-Simple. 


4 Mod. so, 11. A. ſeiſed in Fee of a Meſſuage and alſo of Copyhold Land, 
8 makes his Will and in it are theſe Words; All the reſt of my Eftatt, 
S. Car. Whether Freehold or Copyhold, I deviſe one Third Part to my Wife, and 
gued, Sed the reſt to my Children, equally to be divided between then. Seſſeaut 
adjornatar, Trinder argued, that this carried a Fee, the Word Eſtate, in leg 
e Signilication, being the Intereſt which he had in the Land ; fe altefl 
200 by Parte minime parat' adjornatur. Show. 348. Paſch. 4 W. & M. Cat 
the Kepor- ECT . Homer. 


ter and af- = : . 
Armed to be adjudged that all paſſed to the Wife in Fee, and that it was fo enjoyed accor % 


If Ex ſua certa Scientia. Swinb. 152. 153. Cites 8. C. and ſays it was held that the Word 


Estate mult in a legal Signification comprehend the Intereſt he had in thoſe Lands and by Couſg- 
paſs an Eſtate in Fee. 


guchee 


12. One deviſed all his Tenant-Right in Dale; if he had no other Cites 1 Mod © 
grechold in Dale it ſhall paſs, Secus not. 12 Mod. 594. Per Powell 256, — 
lich. 13 W. 3. In Caſe of Shaw v. Bull. 3 
13. Inheritance ſhall paſs without any other Circumſtances to ma- The Words 
| tot his Intent meerly by Deviſe of his Efate. 6 Med. tog. Hill (ll my 


Inn. B. R. per Holt Ch. J. in delivering the Ovioion of the Court E:tate) in 3 


N 5 . 1 * , W 111 3 
i Caſe of Bridgwater (Counteſs) v. Duke of Bolton. ok -— , 
; Thing and 
the Teſtator s Intereſt therein. 1 Salk, 236. S. C. — Gibb. 10. Arg. cites S. C. relolveck, 


1.4; all my Efates and Hereditaments in a Will give a Fee. 


| 14. As touching the Worldly Eſtate it hath pleaſed God to be- 

tow upon me, I give the ſame in Manner following, Item I give 
0 my Coofen Z. F. all that my Parcel of Land tying in Il altham- 
Jily (being the Lands in Queſtion) Item, I give to my ſaid 
Conſra J. S. wy Wearmg- Apparel, Linnen, Books, with all other my H 
rote whatſoever and wherejocver not here:n before given and b.queathed, 
and lim the ſaid Z. S. I make the Sole Executor of this my Will for 
performing the ſame. It was urged, that here he gives only his 
Apparel, Linnen, Books, with his other Eſtate, which muſt be 
conſtrued with his other Eſtate of the ſame Nature, and not an £f- 
tate of an higher Nature. Then here the Eſtate was Copyhold, 
which paſſes by the Surrender, not by the Will; and when he fſur- 
renders to ſuch Uſes as ſhould be declared and expretled by his Will, 
and in the Clauſe by which he deviſes the Copyhold he gives it to 
T. S. only, without ſaying any thing of his Heirs; it would be a for- 
ced Conſt ruction, that the Words (with my other Eſtate not before 
beque:zrhed) ſhould enlarge the Eſtate before expreſsly limited to T. S. 
and alter theſe Words, he adds (him I make my Executor tor per- 
forming my WIII) which Words import, that he intended nothing 
tor him by this Clauſe, except ſuch .Eſtare as belonged to an Exe- 
cutor. But the Court held, that when he gave all whatſoever, thar 
comprehended all that he had Real or Perſonal Eſtate; and when 
he had ſurrendered to the Uſes declared by his Will, che Will thall 
have the ſame Conſtruction as if it had paſſed the Land itſelf. Ad- 
jornatur. But atrerwards the Plaintiff was admitted to Judgment. 
3 Rep. 337. 340. pl. 171. Paſch. 6 Geo. C. B. Scott v. Al- 
ary. 

15. A, ſeiſed of Lands in Fee and poſſeſſed of a Perſonal Eſtate, ' 
gave o, Third Part of all his Eſtate whatſoever to his Wife M. aud 
deviſed to B. his Son and his Heirs, Two Thirds of all his Real aud 
Perſonal Eftate upon Condition to pay his Debts. It was held by Ray- 
mond and Eyre Ch. F. and Jekyl Maſter ot the Rolls, without Diſit- 
culty, that by thoſe Words, a third Part of the Lands paſſed, bur 
bur they conceived that the Wife ſhould only have an Eitare for 
Lite therein, the Word Eftate being rather a Deſcription of the Thing 
Itlelt than of the Intereſt in it, and by the next Clauſe it appeared, 
that where rhe Teſtator intended to give a Fee he took Care ro add 
the Word (Heirs) to the Word (Eſtate.) 2 W ms's Rep. 235. pl. 96. 
Hill 1725. at the Council. Chefter v. Painter, 

16. A Deviſe of all my Worldly Eftate, as wel! Real or Perſonal, 
compriſes all he had in the World and gives a Fee. 2 Yern. 690, 
£91. pl. 615. Trin. 1715. Beachcrott v. Beachcrotr. 

. 17. A Deviſe was, viz. I give and bequeath ail my Lands and Eſtate „, it me 
is C in N. with the Appurtcnances to N. E. of St, M. Ii, This gives viſe had 
| nn a Fee been cf 
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i ies Lend i Fee. Abr. Equ. Caſes 198. pl. 18, Paſch, 1929. Barry v. by 


or Eſtate worth. 
at C. in N. 


the Maſter of the Rolls thought it would not have peſſed the Fee, but would have been taker 
according to rhe Common Acceptation for his Lend at ſuch a Place. Ibid. S. C. 
2 Wms's Reports 524. 8. C. decreed at the Rolls, and his Honour ſaid, that the La 


w ſe 
lettled in this Point by the Caſe of Bridgwater (Counteſs) v. D. of Bolton. ewel 


18. A. made his Will thus, viz. As touching my Worldly EBat, 2 
I diſpoſe Sc. thereof as follows, Imprimis,. I give my Eſtate at & 
to B. Item, I give my Eſtate at &c. to C. and then follow theſe 
Words, Item, I give to M. all my Eftate at V. &c. with al} m 
Goods and Chattles as they now fand for her natural Life, and 10 i 
Nephew Sc. after her Death, if he will but change his Name to A. 
he does not I give him only 20 J. to be paid him for his Life out of x 
Sc. which I give M. upon my Nephews refuſing to change his Nay; 
to her and her Heirs for ever. The Queſtion Was, whether T. |) 
was intended to have an Eſtate for Lite only, or in Fee; Lq (. 
Talbot was of Opinion, that thoſe Introductory Words prove the 
Teſtator to have had his whole Eſtate in View, and that taking the 
Words in the firtt Senſe will make only a partial Diſpoſicion and 
leave a Chaſm, whereas taking them in the laſt Senſe will mike 2 
compleat Diſpoſition of the whole, and that this Clauſe of the De. 
viſe to M. and T. D. depends upon Conſtruction of the Word Ee, 
which will be clear from the Senſe he hath taken it in through all 
the other Parts of his Will, where, whenſoever he has uſed it, be 
has meant thereby to paſs the Inherizance, and though the Word 
(Eſtate) in Common Speach may not mean an Inheritance, yet it iz 
clear he has meant it ſo here; and though the Limitation to M. in 
the firſt Inſtance was for Life; yet the Deviſe ro T. D. was in 
General Words, he thought this could make no Difference, and thut 
no great Streſs could be laid upon the incorrect wording, and that 
the Intent plainly appearing to paſs the Inheritance, he decreed an 
Eſtate in Fee to T. D. Caſes in Eouicy in Lord Talbot's Time, 15. 
Mich. 1735. Ibbetſon v. Beckwith. | 
19. The Words (I deviſe all my Temporal Eftate) are the ſame a 
(I deviſe all my Worldly Eftate) and paſs a Fee and this is the plain- 
er, where it is afterwards ſaid, all the reſt of my Real Eſtate the Word 
(Reſt) being a Term of Relation. 3 W ms's Rep. 295. Trin. 1734, 
Tanner v. Wile. | | | 
20, Lord Chancellor ſaid, he did believe that there were Caſes where 
this Word Eſtate has been held to fignify barely the Land itſelf. But all 
theſe Caſes depend upon their particular Circumſtances, and the Kuident 
of the Teſtator's Intention ariſing from theſe Circumſtances, Where the 
Words were, viz. What I have I intend to ſettle in this Manner, This 
ſhe ws that he intended to diſpoſe of his whole Intereſt in the Pre- 
miſſes, and it is as ſtrong as if the Teſtator had ſaid, all my Eſtue 
I diſpoſe of in this Manner; and the Caſe is ſtronger becauſe of the Wold 
Settle, by this Expreſſion the Teſtator ſhews his Intent to make 2 


Settlement of his whole Eſtate. Barnard. Chan. Rep. 14, 15. Palch. 
1740. Tuffnell v. Page. 


* Le e.... . of Sofas . a eee, 
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(C. a) Eſtate for Life, in Tail, or Fee, by the Word 


Heir, or each other's Heir. 


EVISE to A. and his Wife Et Heredi de Corpore & uni Here- 
di tantum was adjudged an Entail, Per Hale Ch. J. Vent. 228. 
cites 39. All. 20. | 

2. Deviſe to A. for Life Remainder to B. and his Heirs Males is 
a Fee and no Entail. Cro. E. 478. in Caſe of Abraham v. Twigg 
cites 9 H. 6. 25. : 

z. Note, it a Man has Iſſue Three Sons and deviſes his Land, and & C. fred, 
likewiſe one Part to two of the Sons in Tail, and other Part to the Arg. Fam, 
third Son in Tail, and that none of them ſell any Part, but that each 
ſhall be Heir to the other, and dies; in this Cafe, it one dies without 
Iſue, his Part thall not revert to the Eldeſt Son, but thall remain to 
the other Sons; ior zheſe Words (that each ſhall be Heir to the other) 
implies a Remainder, decauſe it is one Will, which thall be intend- 
ed and adjudged according to the Intent of the Deviſor. Br. Deviſe, 
pl. 38. cires 7 E. 6. | 

4. Deviſe that the Wife ſhall take the Profits of his Land till A. 4 Le. 37. 
his Daughter ana Heir come to the Age of Sixteen Years, and , A. «Bong 
died, that F. F. thou:d be her Heir. Manwood held that this is Eſ- Cafe S. C. 
tate in Tail co M. But Mounſon and Harper held, that it is but Eſtate in totidem 


tor Lite. 3 Le. 55. pl. 80. Mich. 15 Eliz. C. B. Coniers's Caſe. Verbls. — 
| | ; Ibid. 21 3. 
pl. 345. S. C. in totidem Verbis. 


5. It a Deviſe be made to A. for Life, and after to the Heir of Deuiſe to 
A. for Life ana ſo from Heir to Heir for ever for Lite. Here are two A. for Lite, 
Eſftaces 1or Lite and che other Deviſees have Fee; for Eſtates for 94 aſter to 
Lile cannot be limited by General Words from Heir to Heir, but 4 f“ 


Mk... > a £5 AE AY AAR a #5..mctws 


: | | | | in the fin- 
l by Special Words they may; per Wray Ch. J. Le. 258. pl. 345. 18 Ne Name. 
4 Eliz. B. R. in Caſe of Manning v. Andrews. ber) this 

g Phe | | is an Eſtite + 
þ in Fee, but if it be and to the Heirs of ſuch Heir, (ſuch) there is a Contingent Remainder; Per 


Holt Ch J. Skin. 559.—Hleir is Nomen Collefitum and in a Will contains Heirs and Heirs of the 
Heir and gives a Fee. Skin. 563, 564. In Caſe of Beviſton v. Huſſey. 


6. Deviſe to A. for Life, and ſo after to every Perſon, that fhouid 
be his Heir, for Life only, this was adjudged Eitate in Poſſeſſion to 
A. and Remainder for Life to the next Heir and not to any more. 
Mo. 372. Arg. cites 28 or 18 Eliz. C. B. Haddon's Caſe. 
7. A. ſeiſed of Lands in Queſtion, had Iſſue B. C. and D. and Mo. $64. 
ad other twenty Acres of Land in Fee, and deviſed to C. ten Acres pl. 1190: 
ot the twenty, and to D. the other ten Acres. And then deviſed to ow I 
B. his other Lands, (the Lands in Queſtion) and ſaid, that when B. 8 C. Mich, 
ſhould die wichout Heirs of his Body, that C fhould be his Heir, and 13 Jac. 
D. ſhould have his Part, and if either C. or D. ſhould die, that then C. 5. the 
one, ot them fbould be the ot her s Heir, and died; B. died, Without a e q 
lilue, C. died leaving Iſſue E. upon whom D. entered, but adjudged Jo Spar 
ed tor E. If by my Will I appoint, that F. S. ſhall be Heir of kind and 
"my Land, he ſhall have it in Fee; tor ſuch Eſtate as the Anceſtor had, ad Ifſue 
uch he is to inherit, and therefore the ſaid Word (Heir) in the lat- . . 
ter Clauſe between C. and D. ſhall give an Eſtate for Lite to the Part 2 
urvivor, becauſe the Brother to whom he is made Heir had but an one, Part 
| | | Eſtate to another, 


/ 


2 3 2 | | Devile. 


— 
—_— — : — — — — 


— 


»nd another Eſtate for Life before. Hob. 75. pl. 93. Hill. 11 Jac. Spark , 


Part to the rnell. 
thiid, and Pu 


TA je without Iſſue that the other ſhould be his Heir. This was aj, 
deviled, that if any die withom OS the Word (Heir) to the other. And ſays it Nope 


an Eſtate Taile in each, and a Fee- Simple * Kay f 


adjudged, Hill 32 Eliz. C. B. in Carter's 


Theſe 2 A. deviſes that B. ſhall be his Heir; C. deviſes Lands to A ind 
Words give his Heirs. B. ſhall have theſe Lands as Heir to A. Arguendo, 2 Sid 
A _ 27. cites 1 Car. Rot, 189. alias 149. Sander's Caſe. 


Arg. and | 
ſaid it had been ſo adjudged Lat. 9. 


Ite 
Arg LA. he deviſed to his two Youngeſt Daughters B. and C. 140 l. a N 


- Raym. Rep. and that if A. his Heir dies without Heirs before 21, ſo that the Lang; 
569. ſnall come to B. then the to pay the 140 l. which was deviſed to her 
The Court held, that A. ſhould have all the Lands, exclufive of her 
Sitters, by the Words in the Will calling her his Heir, and frequent. 
ly in the Will mentioning his Heir in the Singular Number; but by 
the laſt Words, „If A. his Heir dies without Heir, ſo char the Land 
* ſhall come to B. then B. to pay the Portion which ſhe herſelt ought 
© to have had,” is only Eſtate Tail, and not a Fee Simple. 2 Ley, 

162. Hill. 27 & 28 Car. 2. B. R. be” v. Collier. 

10. A. deviſeth zo B. and C. Brothers, ſeveral Parcels, aud if either 
die, chat the other ſhould be his Heir; B. dies. The Queſtion was, Whe- 
ther C. ſhould have the Fee, or only an Eſtate for Life? And to that 
this Diverſity was taken, that when a Fee was deviſed to A. and that 
it A, died B. thould be his Heir, there B. ſhould have a Fee; But 
when A. had but an Eſtate for Lite by the Deviſe, there B. ſhould have 
but for Lite by way of Executory Deviſe, cites Hob. 75, 1 Koll. 
836. But Serjeanc Maynard ſaid, that when the Caſe is betwixt Bro- 
thers, there theſe Words may paſs an Inheritance, becauſe they, by 
Intendment, may be Heirs to one another; bur if the Caſe were betwixt 
Strangers, there, to ſay that the other ſhall be his Heir, is no more 
than to ſay, that he ſhall have the Eſtate which the other had; Bu: 
the Court inclined that C. ſhould take but an Eitate for Lite, Sed 
Adjornatur. Freem. Rep. 293. pl. 344. Trin. 1677. Gynes \, 
Kemley. 

Ibid. fays, 11. Land was deviſed to J. S. and his Heirs during the Lite of 4. 
rhat this in Truſt for A. for Life, and after the Deceaſe of the ſaid A. I pive tt t 
Je %%% Heirs Males of the Body of A. now living, who has a Son named B. 
Cam 2. takes only an Eſtate for Life, and the Remainder executes in B. 


cacc. but 2 Lev. 232. Mich, 3o Car, 2. B, R. James v. Richardſon. 
that the | 


Reverſal was reverſed in Domo Procerum. Vent. 334. S. C. accordingly.————2 Jo. 99. 


S C. accordingly. -Veat. 330. S. C. accordingly, as adjudg'd in B. R. and reverſed in Cun. 
Scacc but does not mention the Reverſal of the Reverſal in Parliament. 2 Vent. 311. Bur 


chett v. Durdant, a new Ejectment was brought on the ſame Title, and Judgment was given accord- 
ingly in B. K and affirm'd in Cam. Scacc and afterwards in the Houſe of Lords. Carth. 154 
Burcher v. Durdant. S. C. affirmed in Exchequer Chamber, and in Parliament. 


. Carth. 155. and 
held clearly, that the Words now Jiving, were ſufficient Deſcription of the Perſon of B 2 Lei. 


232. in a Note at the End of the Caſe accordingly. - Comb. 153. S. C. but no Judgment. 


ee 457% to 469. S. C. adjudg'd in B. R. reverſed in Cam. Scacc. and that Rn Ri deere in 


Proc. —8. C. cited by Ld, Chancellor. 2 Vern, Hill. © cited 2 14. 
Reym, Rep. 878. Paſch. 2 Ann. 934 1716.——S, C cite 


12. Devile 


— 
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PR Deviſe to A. and ſuch Heir of her Body as ſhall be living at her Deviſe to 
Death, and tor Detaulr of ſuch, Remainder to B. is Eſtate Tail. HEE Life, 


> Vern. 324. pl. 314. Mich, 1695. Richards v. Bergavenny. rn wah 


: . "4.98 . his Bod 
(though in the Singular Number) is Eſtate Tail, but if he goes on and ſays, an! to the 5 of ths 
Pody of ſueÞ Heir, there A. is but Tenant for Life. Ibid. 325. cites Archers Caſe. 1 Rep. 66.— 
Lc. 257. Per Geofry J. in Caſe of Mannings v. Andrews, 


13. Sir, Thomas Trollop deviſed the Manor of A. to his fr/t $54 Robinſon of 
Milliam for Life, Remainder to th: Heirs Males of his Body, Remainder S*ve'kind. 
7 his ſecond Son 7, homas for Life, and after his Death to the firſt Heir * 
ale of Body, Remainder to his third Son Chriftopher, and the Heirs © 
Males of his Body, Remainder in like Manner in Tail to the fourth, fifth 
&c. Sons. 

In an Ejectment brought on the ſaid Caſe, Eyre Ch. J. pronounced 
che Reſolution of the Court. The Caſe entirely depends on the Will 
of Thomas Trollop, Grand- father to the Deſendaut, and the Queſtion 
ariſes upon the Words toliowing. He deviſes the Manor of &c. 10 
his Sou Thomas Trollop, for Life and alter to his firſt Heir Male of his 
Buay lawtully begotten, and for want of ſuch Heir Male, Remainder 

ger. We are of Opinion that Thomas Trollop had by this Deviſe an 
| fate Tail, conſequently the Detendant is entitled as Heir Male of 
Thomas Trollop. Iſt. We will conſider if the Deviſe had been to A. | 
and the Heir Male in the Singular Number. 2dly, Whether, as an | 
expreſs Eſtate tor Lite is deviſed before the Words Heir Male, it va- 
ries the Caſe, 3dly, Whether the Word (F:rft) makes any Alterati- 
on. 4thly, The legal Operation ot the Words (for want of ſuch Heir 
Male.) He contidered the two firſt Points togecher, ro A. for Life, 
and after to the Heirs Male oi his Body, Remainder over; The rt 
Deviſce takes an Eftate Tail,” notwithſtanding the expreſs Aſtate for Life. 
This has been often adjudged in a Will, and it is not neceſſary now 
to conſider how it would operate in a Deed ; the Words Heirs are ne- 
cefſaty to make an Inheritance in Grants Littleton Sect. 1. It is not 
to be inferr'd from thence that Littleton intended, that it che Word 
Heir in the Singular Number was made uſe of, that it would not be 
an Eſtate of Inheritance; though Coke itt. Init. 8. b. is of Opinion, 
that if Land is given to a Man and his Heir in the Singular Number, 
he hath but an Eſtate for Lite, yet that Opinion of Coke is not warrant- 
ed by any Thing in Littleron, and directly contrary to 39 Aff. S. 20. 
where Lands were given to a Man and his Wife, and one Heir of 
their Bodies. This was held an Eſtate Tail, which could not be un- 
leſs the Word Heir in the Singular Number gives it a deſcendible Qua- 
licy; the ſame Regiſtrum Judicial Gift made to a Man, and Hæredi 
Maſculo held an Eſtate Tail, and Co. in fo. 22. a, feems to be ot 
the ſame Opinion, and the Reaſons 1 lnſt. 8. are of no great Weight to 
me. If a Teſtator gives to A. for Lite, and after ro Heir Male, he in- 
tends an Eſtate Tail, viz, a deſcendable Eſtate, and oſten ſo adjudg'd. 
Cro. Eliz. 313. Clerk v. Day. 1 Rolls Abr. 832. 839. 2 Rolls Abr. 
417. Moor. 593. Ow. 198. (there is no Reſolution in that Cafe, prout 
Record 39 Eliz. Rot. 467.) Sir T. Jones 111. 113. Gould v. God- 
dard, Thar Heir Male is of the ſame Senſe with Heirs Male. 1 Bultt. 
219. 1 Roll. Abr. 836. Stiles 249. 2713. 1 Rolls Abr. 627. ]Pawley 
v. Lowdale, a very ſtrong Caſe ; where Heir in the Singular Number 
is Nomen Colle&ivum, and all one with the Word Heirs, the Gate 
did not turn upon the Words for ever. ; 

Indeed Deviſe to Father for Lite, and afrer to next Heir Male, and 
the Heirs Male of ſuch Heir Male, this has been held to be only an 
Eſtate for Life in firſt Deviſee, this is Archers Cale, 1 Rep. { 66. ] 
2 Anderſen [3).] But the Reaſon of that Reſolution is, becauſe 

— OS: Words 


| Deviſe. 


— 
Words of Limitation are grafted, and annexed to the Heir Male. 


though in the Report Book the Reaſon of the Reſolution of that (4, 
is ſaid to turn on the Word (next) as 1 Perſonæ; But this, 
not the true Reaſon, but the Foundation of ſuch Reſolution was a 
aforeſaid 3 Hale Ch. J. has taken Notice of the true Reaſon 1 Vent 
215. becauſe the Words of Limitation were annexed to the Word Hei 
therefore ( Heir) was taken to be bur Dęſignatio Perſone ; from hen; 
it appears that Deviſe to A. for Lite, and his Heir Male in the Singula 
Number, and to A. tor Lite, and his Heirs Male in the Plural Nunber 
7s the ſame ; and although an expreſs Eitate tor Lite is deviſed, yer i 
ſhall be an Eſtate Tal! 1 Vent. 214. King v. Welling. Then le u 
conſider the third Point, whether the Word Firſt varies the Caſe, ue 
are of Opinion that a Deviſe to A. and his firff Heir Male, and 14 
and his Heir Male is the ſame, to the firft Son is different, tor he is wel 
deſcribed and will take by Remainder in his Father's Life; But Hei; 
Male cannot take Effect till after the Death of the Father. The Caſe gf 
Loveiace v. Lovelace Cro. Eliz. 40. cited contra is quite differen; 
tor there it is e/de/# Iſſue Male, the Word Eldeſt is a particular unva. 
| riable Deſcription, but the Word Firſt is not ſo. | 
A Writ of As to the ꝗth Point, if the preceding Words were not ftrong enough 
Error was to create an Eſtate Tail, theſe would be effeQtual to carry ſuch an E. 


1s is 
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brought in tate, the Words for want of ſuch Iſſue, or if he die without Iſſue, or for 
3. K. bur Default of ſuch Heir Male, have raiſed by Implication an Eit:te Tail 
upon the 1 Vent. 230. Barley's Caſe, and Robinſons Caſe, 23 1. Bifield's 
firſt bg Caſe, fo judgment tor the Defendant, who claims as Heir Male ot the 
© Corr: Body of Thomas the Son, MS. Rep. Trin. 1134. C. B. Dubber y, 
ſeemed 'Trol lop. 

clear to af- 

terwards the Judgment was affirmed. 


* 


—— — — " 
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A, 
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(W. a) | Eſtate for Life in Tail or Fee. By the Words 
to Give, Sell, Diſpoſe &c. 


Cart: 242; . HAT J. S. ſhall ſel} my Land. He ſhall ſell the Inheri- 

S. C, 5 tance. x Mod. 190. in pl. 21. cites Kelw. 43, 44. 19 H. 8. 
Ol. 9. 

S. C cited 2. Deviſe to A. to give, ſell, and do therewith at his Will and Plut- 


Mod: 42 ſure, is Fee Simple. Br. Deviſe, pl. 39. cites 7 E. 6. | 
e. 156. | 


Whiſton v. Cley ton. 


Le. 283. Jennor v. Hardy. — Bendl. 11. pl. 9. 24 H. 8. Anon. 


Dal. 58. pl. 3. A. devifed Lands to his Wife [Ea Intentione] 10 diſpoſe and empliy 
E 5 > 1 them on her and his Son at her Will and Pleaſure; Per Dyer Weſton and 
ingly. Welth, this gives a Fee; and Dyer and Welſh held, that the Eſtate 

Ow. zz. in her is Conditional, becauſe of the Words Ea Intentione, which make 
Paſch. 6 a Condition in every Deviſe, 3 not in Feoffment, Gift or Grant, 


45 gs unleſs in the King's Caſe, and the Words amount to as much as if he 


three ful: had ſaid, ſo that ſhe ſhall not give it over to a Stranger, but to hold 


tices, and this or give it over to his Son. Mo, 57). pl. 162. Paſch. 6 Elis. 
ſeems to be Anon. 
8. C. | 


6 Mod. 111. Hill, 2 Ann. B. R. Holt Ch. J. cites 8. C. [but it is miſprinted there as pl. 165 
inſtead of pl. 162.) | | 


5 21. 4 4. Deviſe to his Wife for 1 and after her Deceaſe foe give to the ſail! 
Foz towhen foe will; The Wife has but Eſtate for Lite, but has Authority 
totidem hy , 


Deviſe. 235 of 


to give the Reverſion to whom ſhe pleaſe. But if an expreſs Eſtate had Verbis.— 
nor been deviſed to the Wite, by the other Words an Eſtate in Fee C cited 
ould have patled. 3 Le. 17. pl, 108. Hill. 20 Eliz. C. B. Anon. Mod 189. 


in Caſe of 
; Liefe v. 
Saltingſtone.——Freem. Rep. 159 S. C. cited. 


r — 


F. Deviſe of Copyhold Lands thus, I deviſe to A. my Houſp in A to S. C. cited 
B. my Honſe in N. to C. my Houſe in O. Moreover, if the ſaid A. B and fer Cur — 
. live till they are 21, and have Iſſue of their Bodies lawfully be- Feen. Rep. 
gotten, then I give the ſaid Houſes to them and their Heirs in Manyer PE 
7'oreſaid, to give and ſell at their Pleaſure, but if one die without Iſſue of 


5 


his Body Cc. then the ot her Brothers or Brother ſhail have all the ſaid 
Honſes in Manner as aforeſaid, and if the three die without Iſſue in like 
Manner, then t0 be ſold by his Executors &c. no Eſtute Tail is created 
by the Will, but when they come to their lawful Age and have Iſſue, 
the Fee Simple is ſettled in them, ſo as the Reſidue of the Deviſe is 
void, by the firſt Words of the Will, it was agreed, that the three De- 
viſces had but tor their Lives. 2 Le. 68. pl. 22. Trin. 27) Eliz. C. B. 
Brian v. Cawſen. 


6. Deviſe to A. his Wife on Condition ſhe ſhould not marry, and / S. C. cited 
ſhe died or married, then the Land thould remain 7o A. in Tail, and 1 Freem 


A. died without Iſſue of his Body in the Liſe of the Wife, that then the N 
Land ſhould remain 0 the ſaid Wiſe to diſpoſe thereof at her Pleaſure, and Leefe v. 


if the ſaid A. ſurvived the ſaid Wife, then the Land ſhould be divided Saltingſtone, 
between the Siſters of Deviſor ; A. died without Iſſue, living the Wite, ber Cur. 
the Wife has a Fee Simple. Le. 283. pl. 383. Hill. 29 Eliz. C. B. 

Jennor v. Hardies. : 

7. A. ſeiſed in Fee deviſes all his Lands to A. his God-/on, after the 
Death cf his Wife, and if he fail'd, then he will'd a/l his Part to the 
Diſcretion of his Father. This is a Fee Simpl: ro the Father. Le. 156. 
pl. 219. Mich. 30 & 31 Eliz. C. B. Whiskon v. Cleyton. 

8. Deviſe to A. 0 diſpoſe at her Pleaſure, and to give it to one of my To. 139 
Sons, to which ſhe pleaſes ; Per two juſtices it gives Eſtate for Lite, with Prin. 11 
Power to diſpoſe of the Fee to one of the Sons; by two other Juſtices Car, 5. 55 
it gives Fee, but only ties her, that if ſhe aliens it muſt be ro one of e g 


the Sons. Lat. 9. 39. 134. Hill. 1 Car. and Trin. 2 Car. Daniel v. 3 


Arg. 159. 
Upley. Adjudged 


that the 
| | Wife had not but a Power. Noy 80. 8 C. 

A Man deviſed his Land to another to give, ſell, or do therewith at bis I ill and Pleaſure ; This is a 
Fee Simple; For his Intent ſhall be taken to give a Fee Simple. Br. Deviſc pl. 39. cites 5 E. 6. 

Br N. C. pl. 432 cites Br. Deviſe, 38. [but all the Editions of Br. are pl. pl. 39.] and cites 19 
H. 8. 9. [b by Norwich, Fitzherbert and more. | | 

It a Man deviſes Land by ſuch Words, viz. to him, and to his, or to him to do his Pleaſure there- 
with, it was the Opinion of Fitzherbert and others of C. B. that the Deviſce in ſuch Caſe had a Fez 
Simple in the ſaid Land. Bendl. 11. pl 9. 24H 8. | | 

S, C. cited by Jones J. Lat. 40. in Ciſe of Daniel v. Upley, and ſaid he had ſeen the ſame wrote 
by the Hand of Warburton J. but he ſaid if it was barely thus, viz. I deviſe Lands to diſpoſe at Will 
and Pleaſure, it ſhall be intended of the Profits only, And ſays, that this Caſe differs from the Caſe 
in Br. N. C. 432, and Br. Deviſe, 38. [39.] becauſe there it is to diſpoſe at Will and Pleaſure, as 
in this Caſe of Daniel v. Upley, but there it is added (and to ſell &c.) which 1s not in this Caſe, 
and that Clauſe made the Caſe there to be a Fee Simple. 


a ſhe might 
diſpoſe of the Fee, but that Windham and Ellis held, (as Serjeant Wilmot reported to him) that 
e could diſpoſe no more than for her own Life; Et adjornatur.— Cart 232. Aron. S. C. 


Vaughan Ch. J inſiſted that the Word (diſpoſe) cannot ſignify give; For none can diſpolc of more 


than 


„ . . ⁴wu bm ö NO tits Mt Mitt. tht. Meth tet 


———— — — — 6 f — — — 
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than he bas, and here the Wife has only an Eſtate for Life. And it the Words v ere to be trag. 
poſed equivalently, viz. “ I will and bequeath the Lands in Queſtion at my Wife's Diſpoſe, to ſuch 
© of my Children as ſhe ſhall think fit,” the Children do not take 1t expreſsly by the Gift of the 
Teſtator; and the Words (at her Diſpoſe) are with Relation to the Children, and not to the ER, 
and when ſhe hath diſpos'd of it to any Child, that Child ſhall have but an Eſtate for Life; and ſh. 
has the Nomination and Specification of the Perſon. And he ſaid Sub- iraſcens, Sententiæ numeran,y; 
non ponderantur.— Freem. Rep. 149. pl 170. S. C. argued, Sed adjrnatur, Ibid. 16; 
pl. 180 S. C argued; and Vaughan and Atkins ſeem'd to incline that ſhe had Power to diſpoſe gf 


an Eſtate for Life only; Bur Windham and Ellis e contra; Sed adjornatur. — Ibid. 196 pl. 1). 
S. C. adjuiged by three Juſtices, contrary o the Opinion of Vaughan, that ſhe might diſpoſe f 


the Fee — 1 Salk. 239, 240. Paſch. 10 Ann. B. R. Thomlinſon v Dighton S. P. and Parke, 


Ch. J. in delivering the Opinion of the Court ſai ', that this was only an Eſtate for Life to the 
Wife, but that the Diſpoſing Power was a diſtinct Gifr; becauſe the Eſtate given is expreßß an 
certain, and the Power comes in by Way of Addition, and is a ſeperate Gift diſtinguiſh'd from the 


E ftate. 


Io. Deviſe to A. to ſell and diſpoſe for Payment of Debts paſſes a Fee; 
Per Lord Hutchins, cites Crompton v. North. 2 Vern. 153. Trin. 
1690. Claxton v. Claxton. 
Lat. 137. 11. Deviſe ro die at Will and Pleaſure is Fee. 6 Mod, 111, Hill 
S. P. Per 2 Ann, B. R. 


Doderidge N 
J. but contra per Jones J. — Lit. 40. cites that Whitlock J. held it to be a Fee. 


12. Where Lands are deviſed to a particular Purpoſe, and that the 
Death of the Deviſee may prevent that Purpoſe, there the Deu iſee ſhall 
have Fee; Per Holt Ch. J. 6 Mod. 111. Hill. 2 Ann. B. R. cites 6 Rep 

Collier's Caſe. 
The diſpo- 13. Deviſe to A for Life, and then to be at her Diſpoſal to any of hy 
fing Power Children, who ſpall be then living, gives Eſtate for Lite, with Power 
82 ee to diſpoſe of the Fee. 1 Salk. 239, 246. pl. 19. Paſch. 10 Aon. B. R. 


Sit, becauſe | ' 2 ng, 4 0 
the Eſtate is On a Writ of Error on a Judgment in C. B. Tomlinſon v. Dighton, 


given is ex- 8 a 
preſs and certain, and the Power comes in by <vay of Addition. Ibid. Wms's Rep. 149. 5 


41. S. C in B R. adjudged accordingly, that the Wife has only an Eſtate for Life, with Power to 
diſpoſe of the Fee, and the Judgment in C. B. was a ffirmed— 10 Mod. 71. S. C. held according 
per tot. Cur. in B. R. 


Sel. Caſesin 14. A. among other Legacies gives a Legacy of 51. to B. his Brithi 
Chan in Ld. 1.9 Heir, and then makes his beloved Wife C. his ſole Heireſs and Ex 


a ras ecutrix of all his Lands, Tenements, Goods and Chattels, the fame t ſe 


1933 S. C. and diſpoſe of as fhe ſpould think proper, to pay his Debts and Legacits 
Decreed ro This is a Giſt to her. of the Surplus in Fee, and there is no Reſulting 


e 'Truſt for the Heir. Caſes in Chan. in Ld. Talbot's Time 268. Mich 
> Wmss 4 Geo. 2. Rogers v. Rogers. 
Rep 193. | 

S. C.decreed accordingly. , 


* 


_— 


* * „ ” 
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(X. a) Eſtate for Life, in Tail, or Fee, by the Word 
Equally to be divided &c. 


I. EVISE of a Houſe 0 three Brothers among them, provided 
always that the Houſe be not ſold, but go to the next of b 
Name and Blood that are Males; this is Eſtate Tail in every of their Falls 
D. 333. b. pl. 29. Paſch. 16 Eliz. Chapman's Caſe. ; 
2 Le. 193. 2. A. ſeiſed of three Houſes, de viſed them to his Wife for Lite, * 
pl. 243. Pre- mainder of one to B. his Son and his Heirs, Remainder of a 2d io 


_ 8 c. his Daughter and her Heirs, Remainder of the 3d to D. his Daughtt 


accordingly. and ber Heirs, and it any of his ſaid Iſſue 4 Wit hout Hue of g's 


Deviſe. 2 3 7 


Ver Body, then the other ſurviving ſhould ha ve Totam illam partem &c. ——3 Le. 
beteten them equally to be divided; C. dies leaving Iſſue (Husband and 3 232. 
weilte being dead before) then B. the Son dies without Iſue; C. has a (Cook. 8 © 
Moiety of ber Brother's Houſe in Fee (not by the Will but by the accordingly, 
Common Law.) It the friſt Sitter had dy'd without Iſſue, che Brother à dall in 
nad had a Fee executed ot one Moiety, and a Fee expectant of che 85 all 
other, and the ſurviving Sitter only Eſtate tor Lite. It che Son hal Yr er Og 
dy'd, living the two Sitters, they would have had Fee in their Bro- ro E 52. 
ther's Houſe, not by the Will, but by Deſcent as Coparceners. 2 Le. pl. 2 Veity- 
129. pl. 171. Mich. 29 Eliz. B. R. Hawkins's Caſe. wood v. 


Cook S. C. 
all the Juſtices held, that by a Deviſe an Eflate for Life only is limited to the Survivor, and the 


ee defends by Courſe of LM as well to the Iſſue of C. who firſt died, as to the Survivor ; and 
mat the Words totam illam partem refers only to the Hou'e and not to the Eſtate in it, aud ſo the 
Fate limited over by the Will is no more than an Eſtate for Lite, —-5, C. cited Arg. Cro E. 695. 


z. A ſeiſed in Fee of an Houſe and poſſeſſed of Goods, deviſed in The Deviſe 
theſe Words; the reft of my Goods and Lands and Moveables whatſever, a reported 
alter ny Debts, Legactes, and Funerals paid, to my 3 Chiiuren B C. ana 1 
D. egdally to be divided among them ; Adjudged they have Eitates but q vihda “Lt 
ior Lite in the Houſe, and are Tenants in common. Mo, 594. pl. 804. Lands and 
Trin. 35 Eliz. Deacon v. Marth. 8 Goods after 


| his Debts 
and Legacies paid, to R. B. and M. his Children, equally to be divided among them. Adiudged that only 
in Ellate for Life paſſed, though R. B. was Heir at Law. Cro. E. 330. pi. 5. Trin. 36 Eliz. B. R 
Dickins v. Marſhall S. C. cited by Popham. Cro. E. 696. Micu. 41 Eitz. B. K. 


4. Deviſe to two Sons, to be equally divided amongſt them; the eldeſt Net. e! > 
has Fee, and the youngeſt only an Eſtate tor Lite. Lat 135. cites it as 13; fes 


: 3 . Hodges. 
ruled in the Cate of Dixon v. Marſh. C. P. 


5. Dey iſe to four Sons ; adjudged that the three younger had but an N Ch R. 


Eſtate tor Lite, and the elder being Heir, the Inheritance belong to 25. te, 
. F . 2 ö S8 but 
bim. 3 Ch. K 87. cites 4 Car. 1. as the Cafe of Tay lor v. Hodges. „tere it hs 
| theſ⸗ Vords, 
tc leequally and indifferently divided between then at their own proper Colts and Charges , it was held 
they were Tenants in common for Life, and have the Fee Simple of one Moiety 19 Poſſeſlion and 
the Reverſion of the other Moiety. Bulſt. 113. Paſch. 9 Jac. Newman v. Edmunds. 


6. Deviſe to A. (his eldeſt Son) in Tail, on a Limitation to ceaſe for 
Non- pay ment, Remainder to B. in Tail Male, and fo to C. and D. and 
pon Celler of A's Fftate by Failure, then to B. C. and D. and. ro their 
ſeveral Heirs for ever, as before is limited, equally to be divided 
amongſt them. On A's Failure this Deviſe wholly revokes and con- 
trouls the other Remainders for the former Part, and leaves: the Fee 
Simple expectant in the Heir of the Deviſor; Per Bridgman Ch. J. in 
delivering the Opinion of the Court, and Judgment accordingly. 
Cart. 175. Hill. 18 & 19 Car. 2. C. B. Rundale v. Ely. 

7. B. deviſcs to C. aud D. and if either died, the other ſhould be his Heir. 
The Quettion was, Whether C. or D. had an Eitate tor Life or in Fee ? 
And it having been argued by Serjeant Borril, that they had bur an 
Eitate tor Lite, Serjeant Maynard was to maintain that he had a Fee, 
but he threw ic off upon another Point. Freem. Rep. 235. pl. 244. 
Mich, 1617. G. B. Gyles v. Kempe. | 

8. Deviſe to A. for Life, the Reverſſon to B and C. to be equally 
divided berween them; Decreed a Tenancy in common tor Lite only; 1 
lo it B. had been Heir at Law, C. would take Eſtate tor Lite only. } 
Vern, 6s. pl. 61. Mich. 1682. Peiton v. Banks. | 
9. A. deviſes ſeven ſeveral Shares in the New- River Water to his ſe- Skiun 339. 
veral Children (by two Venters) in Fee, provided that if any of them bl. 5- Mid- 

e under Age or unmarried, then the Part or Share of him or her ſo pres 1 


| 

1 

an $. . i | 

PP dying 4 


| 
f 
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Deviſe. 
adjudged dying, to be divided among the Survivors, Share and Share alike, Or, 


| accordingly. of the Deviſees dies; the Survivors are Tenants in common of that 
2 Part tor Lite only, for the Word Share doth not denote the Intereſt but 
563. Mich. the Quantity. Comb, 201. Paſch. 5 W. & M. in B. R. Middleton. 
6 W. & M. Swail. | 

or bs bon that the Words (totam illam Partem) without the Limitation of any Eſtate, carried on. 
ly an Eſtate for Life. Affirmed in Domo Proc. Parl. Caſes 211, Swain v. Lane and Falkener, 


23 8 


Ms Rep. 10. Bill to have an Account of the Real and Perſonal Eſtate of their 


Mich. 12 Father, and a Partition of his Real Eſtate. 
Ann. Canc. 


Ballock v. Bullock. 


Caſe; B. having ſeveral Freehold and Copyhold Lands, deviſes ij 
his Lands, Goods and Chattels to his three Sons, equally to be divided l.. 
tween them, and deviſes over and above this 1001. to his eldeſt, provided 
he gives a lawful good, and general Releaſe to his tuo younger Brothers, ) 
his Codicil appoints, that if one of his younger Sons ſhould die, or marry n 
his Minority without Conſent of his Executors, then his Portion to 1 h 
the other younger Son. 
iſt Point. If the younger Sons have an Eſtate for Life only, or an 
of Inheritance by this Devile ? 
— Harcourt C. There being no Words of Limication of Eſtate in 
the Deviſe to the two younger Sons, they can take only an Eſtate for 
Lite in the Lands, and as to the general Releaſe directed by the Will 
to be given to the younger Sons, that 1s ſatisfied by releaſing his Right 
to the Perſonal Eſtate without affecting the Real Eſtate, ſo the Deviſe 
over to the younger Son in Caſe of Death ot one under Age &c. may 
be ſatished, by the Perſonal and the Word (Portion) properly fignifes 
nothing 
MS. Rep. 11. In Ejectment upon the Demiſe of Edmund Miller againſt the 
2 Geo in Detendants tor Lands in Norfolk, a Special Verdict was found to this 
Canc.Thuri- Effect, viz. that Roger Weſt was ſeiſed in Fee of the Lands in Que. 
© ol Peat tion, and by his laſt Will in 1697. deviſed the ſame 10 his Wife during 
FR. her }-idowhood, and then in theſe Words, viz. I deviſe the fame after 
the Deceaſe or Marriage of my ſaid Wife as aforeſaid, une Em 
Hiller and Robert Sharrock during their natural Lives, equally to le d. 
vided between them, and after their Deceaſes, then to the next Heirs Hal 
of their Bodies lawfully to be begotten, equally to be divided berween 
them; but in Caſe either of them the ſaid Edmund Miller and Roben 
Sharrock departed this Life without ſuch Iſſue, then I deviſe the lame 
Eſtate with the Appurtenances to the other of them for Life, aul d. 
ter his Deceaſe to the Heirs Males of his Body lawfully to be begotten, 
with divers Remainders over, with a Proviſo, that it his ſaid Wite, 0 
any of his Deviſees ſhould cut down or fell any Timber growing upon 
the Lands deviſed, other than for Repairs and Fire-woodtor themſelies 
and Family and their reſpective Tenant's Uſe to be ſpent on the It 
miſſes, that then they ſhould forfeit their ſeveral and reſpectit 
Eſtates, and that the ſaid Edmund Miller and Rogert Sharrock did by thi 
Deed for themſelves and the Heirs Male of their Bodies, make Partition 0 
the ſaid Lands, that they and the Heirs Male of their Bodies ſhould hav 
and hold the ſaid Lands in Severalty, but for no greater or other Eſtate flat 
they might take by the ſaid Will, and that Sharrock levied a Fine and ſafe 
fered a common Recovery of the Lands allotted to him and died with 
Iſſue, and that the Defendants entered as Heir to the ſaid Sharrock. 
Reeves ſor the Plaintiff argued, that Miller and Sharrock had h 
the Will Eftates for Lite only, the Deviſe being in expreſs Words de 
them, during their natural Lives, and that the tollowing Words, . 
after their Deceaſes, being in the Plural Number; ſhewed the Teltato!* 
Intent to be, that the Heirs Male of their Bodies ſhould not take l 
both Miller and Sharrock were dead, and that the Words Equal!; N 


Deviſe. 
de divided between them, made them Tenants in Common, and that 
each of them had by Implication of Law a Remainder tor Life of the 
other's Moiety, otherwiſe the Survivor of them could not take the 
arher's Moiery, which appeared to be the Intent of the Teſtator from 
the ſaid Words, alter their Deceales. 2dly, That the Proviſo in the 
Will hewed that the Teltarorintended them Eſtates for Lite only, for 
it he had intended them Eſtates in Tail, he could nor have reſtrained 


| 
chem ſrom cutting down or ſelling the Timber, and that che Partition | 
made no Alteration in their Eſtates, becauſe by it they were to have no | 
14 
' 


orearer or other Eftate than they took by the Will, and that there- 
lore Sharrock by levying the Fine, and ſufiering the Recovery tor- 
ivired his Eſtate. | | 

Braithwaite Serjeant argued for the Defendants, and upon the firſt 113 
Argument, Parker Ch. + Eyre and Pratt ( Pow1s abſent) were clear 1 
and reſolved, that Miller and Sharrock had by the Will Efates Jail in | nh 
Common exectted in them, and held that their Eſtates were in Common, kf 
becauſe the Words Equally to be divided between them, are ſufficient in 
a Will to make a Tenancy in Common, though they are not ſo in 
a Deed, and that thoſe Words being applied as well to the Eſtates 
given to their Heirs Male as to the Eſtates given to them, made the 
Eſtates Tail Eſtates in Common, and that the Tails were executed in 
them, becauſe Eſtates tor Lite being limited to them, Heir in this Caſe 
is a Word of Limitation, and that the Words (after their Deceaſes) were 
ro be taken reſpectively (i. e.) that alter the Deceaſe of Miller, his 
Moiety ſhould go to the Heirs Male of his Body, and after the De- 
ceaſe ot Sharrock, his Moiety thould go to the Heirs Male of his Bo- 
By, and that the Proviſo was no Proof that Teſtator intended Miller 
and Sharrock Eitares tor their Lives only, becauſe the Teſtator intend- 
ed that Proviſo to be extend to all his Devilces, and if Miller and 
Sharrock took only Eſtates for Lite, yet their Heir Males would be 
Deviſees in Tail, and his own right Heirs to whom he gave the Fee 
were Deviſees. Judgment per Quer. 


— 


— 


(Y. a) Eſtate for Liſe, in Tail, or Fee, by the Words 


Sons, Children, Iffue, PF 


, ae OR 
I 1 HERE a Man deviſed Lands to his two Sons equally, it is 22 ,. Tr , 
left a Quære, Whether they are jointenants, or Tenants in rr 
Common, Bulſt. 113. per Cur. cites 34 H. 6. 2. and 28 H. 8. D. 25. . I 
2. A. devited Land zo B. for Term of his Life, and after his Deceaſe g C. cited 
to the Men-Children of his Body, and if B. dies without any Man-Child Veit. 231. 
of kis Body, then to remain to C. A. dies; B. dies without Iſſue Male 
ot his Body. Held that B. had Eſtate to him and the Heirs Male ot 


— > * $. ay — — 
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pm — a 


Detault of ſuch Iſſue, Remainder over; per Cur. tis only Eſtate tor ſace“ OR A 4 ELL 
Tail, and the Will, as this Caſe is, makes no Matter in this Cafe, for a. had no 2 ,. 


: : a jadged all 
Life onl i EE: : Eitre for 
F y, and if he then bad a Son, twas all one ; But a Deviſe to B. and his Iſſue Male, is an Eſtate 
al; but here the Word Eideſt will not permit the Conſtruction. + LE 35. pl. g, 8. . 
29judped that no Eſtate patied bur an Effate for Life to A. the R: maircer to his Eldeſt Son for Lite. 
>= Say. 75. pl. 154. 8. C. agreed by all the Jultices. S. C. cited as adjudged accordingly. 
4. Devite 
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A has Eſtate 4, Deviſe to A. and if he die without Iſſue, that this ſhall rai, ty 
Tail by ne- B_ is Tail; bur 'tis not ſo if his Death without Iſſue be limited within 3 


6! ag a certain Time, as before 24 Years of Age, or in Life of another. Per 
a 15 


though he Omnes J. Mo. 464. pl. 656. Paſch. 39 Eliz. B. R. Bacon v. Hill. 

has expreſs 

Eſtate For Life, yet it is as fully expreſſed in the Will, that until A. dies without Iſſue, B 5 
take nothing; and therefore for mere Neceſſity the Iſſue of A. after the Death of A. mult take þ 
Land, and conſequently it is the ſame as if the Deviſe was to A. for Life, Remainder to the 1. 7 
A. which makes Eſtate Tail in a Will to A. if A. had no Iſſue at the Time. Wms's Rep. 558. 12 
in Caſe of Attorney General &c. v. Sutton and Paman. N | g 


Mo. 397. 5. Deviſk to A, and B. his Wife, and after: their Deceaſe to thy, 
l. 519. Children (they then having Children) This gives Eitate tor Life tog 
ichardſon and B. and Eſtate to the Children for Lite only; but Deviſe 70 f 4% 


8 8 1 his Children or Iſſues (he then having none) is an Eſtate Tail. 6 Rey, 


A . oO 

two Juſtices 16. b. Hill. 41 Eliz. B. R. Wild's Caſe. 

it is Eſtate : b | ; | | | 

Tail; but per the other two, 'tis only Eſtate for Life. -S C. cited as adjudged accordingly 
Bridgm. 85. S. C. cited Vent. 215. in Caſe of King v. Melling ; per Hale Ch f. and 114 
229. Hale agrees that they take by way of Remainder, and ſays that this was the only Point adjudg-d 
in Wild's Caſe, and there alſo againſt the Opinion of Popham and Gawdy. And Ibid. 239 Hale fs 
that if in that Caſe the Devi'e had been to the Children cf their Bodies, it wou'd have been an Imi 
And Ibid 23 1. Hale cites S. C. and ſays that the Court of B. R. were at firſt divided, but that in. 
deed after wards it was adjudged an Eftate for Life to A, and his Wife ; iſt, Bec uſe having limited & 
Remainder in Tail to B. by the expreſs and uſual Words, if he had meant the ſame Eltare in the 
ſecond Remainder, it is like he would have uſed the ſame Words. 2dly, It was not af er their Ie. 
ceaſe to the Children of their Bodies; for then there would be an Eye of an Eſtate Tail. $4ly, Tue 
main Reaſon was, becauſe there were Children at the Time of the Deviſe ; and that was the only 
Reaſon the Reſolution went upon in the Exchequer Chamber. And though ir be ſaid in the litter 
End of the Caſe, that if there were no Children at that Time, every Child born after might take 
by Remainder ; it is not laid poſitively that they ſhould take; and ir ſeem; to be in Oapolitich tO 


their raking preſently ; but however that be, it comes not to this Caie ; For though the Word Chil. 


dren may be made Noinen Collectivum, the Word Iflue is Nomen Colle&ivum. 2 Lev. 38, 59. 


Arg. cites 8. C. 


Mo. 397. 6. Deviſe to A. and after his Deceaſe to his Children, ſhall take by 


pl bog Hill way of Remainder, 6 Rep. 17. b. Hill. 41 Eliz. B. R. Wild's Cale. 


Richardſon v. Yariley. S. C. per Popham this is an Entail. Gouldsb. 139. pl. 47. Hill. z3 
Eliz. Anon. feems to be 8 C. and Popham and Gawdy were of Opinion, that they hai an Eſtate 
Tail; But Fenner and Clench thought that they had for Life only. Deviſe ro Truſtees and 
their Heirs in Truſt for B. for Life, Remainder to the Children of B. by her then Husband in Trat that 
they ſhail have the Profits thereof when they come of Age. The Children will take a Fee 8s 
Tenants in Common. 9 Mod. 104. Bateman v. Roach. | 


Dorn bn A. J. Deviſe to A. and if he die, having no Son, that it ſhall remain 90 B, 
de, nor For Life, and if he die without Iſſue, having no Son, it thall remain to 
havinga the right Heirs of Deviſor; A. has Eſtace Tail ro Iſſue Male; B. has 
Son, then to but for Lite, or at leaſt to the Heirs Females, becauſe having no Son is 
remain to merely Contingent ; per Popham. Mo. 682. pl. 939. Mich. 42 and 43 
the Heirs of Eliz. Milliner v. Robinſon. 

Teſtator's | 

Son was there taken to be uſed as Nomen Collectiuum, and held an Entail ; per Hale Ch J. Vent. 231. 
cites Hill. 42 and 43 Eliz. Bifield's Caſe, — 2 Brownl. 241. Trin. 7, Jac. C. B. Robinton's Caſe. 


See Eſtate 8. Deviſe 10 A. for Life, Remainder to the next Heir Male, and fu 
(19 WED Default of ſuch Heir Male, then to remain. Vent. 230. ſays, that this 
Ac eue, was ſaid per Hale Ch. J. to have been adjudged an Eſtate Tail 43 
7 Eliz, Burley's Caſe. | | 
- 9. Deviſe to A for Life, and after his Deceaſe to the Uſe of the Heirs 
, his Body, is Eſtate Tail. Cart. 171. Hill. 18 and 19 Car. 2. Run- 
dale v. Ely. 


3 10. Deviſe to A. and to the Iſſue of his Body, is Eſtate Tail, if A. has 
bak Nel © no Iſſue at the Time. Bur it he had Iſſue at the Time, then tis a 
cited 10 Fon 
Mod. 376. RO 


1 


8 


_— 


— 


% 
uns. 
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Depiſe. 


Tint Deviſe, or if it be after the Death of A. to the Iſſue or Children of 
chen they take by Way of Remainder ; per Hale Ch. J. Vent. 229. 
Mich, 24 Car. 2. B. R. in Caſe of King v. Melling. 

11. Deviſe to A. for Life, and after his Deceaſe to the Iſſue of his Body Vent. 214. 
by a ſecond Wite, his firſt W ite being then living, and for want of $. C. adiorna« 
ſüch Itfue, then to B. was adjudged in B R. an Eftate for Lite only, ur. — Ibid. 


' ; I 225 to 233. 
Per two Juſtices againſt H ale Ch. but reverſed in Cam. Scacc, 2 Ley. 88 
58. Trin. 24 Car. 2 B. R. King v. Melling. gued by the 


1 5 | Court, and 
adjudged by two Juſtices ; contra Hale, But a Note is added, that this Judgment was revers'd in the 
Exchequer Chamber Poliexf. 101 to 112 S. C. adjudg'd that it was an Eſtate Til, and the 
feſt [utgment reverſed. -——— 3 Keb. 42 pl. 15. S. C. 52 pl. 31. F. C. 95 pl. 42. S. C. adjudged, 
but Judgment reverſcd, as the Reporter ſays he heard. S. C. cited by Raymond Ch. J in deli- 
vering the Opi ion of the Court, Gibb. 23. Paſch. 1 Geo 2 fl. R — & Med. 384. S. C cited per 
Raymond Cn. J. in S. C. and ſaid, that he agreed that Caſe to be eſtabliſhed, but that there is no Oc+ 
-aſion to carry it one Jot further, and that if Hale's Opinion is truly reg orted in that © afe, he is 
ear of Opinion if there had been a Limitation over to th- Iflues of the Iſſue the Deviſe had tiken 
only an Eſtate for Life, and the Word Iſſue had been a Word of Purchaſe. — But where the 
Deviſe was to A. for Life only, and after his Deceiſe to the Iſſue of his Zody, it was adjudged that A. 
took only an Eſtate for Lite; Cited per Cur. 8 Mod. 263. as the Caſe of Backhouſe v. Wells in 


Chancery. 


12, A Deviſe to ſuch of the Children of A. vis. B. C. and D. as ſhall N. Ch. R. 
be living at the Death of E. is bur Eſtate for Lite to the Children. 3 38 C.— 
R. 86. 19 Jan. 1675. Edwards v. Allen &. has ers 

Ch. K. 86. 19 bs 75. ah : Daughters 
* B C and O. 
his Heirs at Law, and deviſed to B. C and D. and ſuch of their Children as are or ſhall be living of the 
Bodies of them, or either of them. The Children /iving are only Tenants in Common for Life, the 
Reverſion in Fee being in B. C. and D. as Coparceners, Fin. 214. Trin. 27 Car. 2. Edwards v. 


Allen. 


13. If a Man be Tenant for Life by a Deed, and after he in Rever- 
fion deviſes it to his Heirs of his Body; this being by ſeveral Conveyances, 
the Eſtate is not executed; for it a Man is Tenant for the Life of B Re- 
mainder to the Heirs of B and Tenant for Lite grants his Eſtate to B. B. 
is not Tenant in Fee, but the Eſtate to the Heirs of B. is in Remainder 
as it was before; per Holt Ch. J. Skin. 559. Mich. 6 W. & M. in B. R. 
In Caſe of Moor v. Parker. N : 
14. Deviſe to A. and if he die without Iſſue, or to A. for Life, and if S. C. cited 
he die without Iſſue, then to B. makes a great Difference. 1 Salk. 236, per 18 | 
pl. 14. Hill. 22 Ann, Popham v. Bamfield in Canc, | . 


, 8 Mod. 260. 
in Caſe of Shaw y. Way, 


15. Deviſe to the Iſſue of B. is only an Eſtate for Life; ſo if it The Iſſue of 
had gone on and faid, and * -»-# of ſuch Iſſue to C. though B. had B. take only 


as Perſons 


Iſſue, yet ſuch Iſſue ſhall rakw-vury Ettare tor Lite. 2 Vern. 546. by deſcribed, and 
Ld. Keeper, Paſch. 1706. in Cafe of Cook v. Cook, bove only 
| ate tor 


Life, though the Words for want of ſuch Iſſue ſeem to imply an Eſtate Tail. But to make it ſa 
there, muſt be a double Uſe made of the Word Iſſue. Firſt, It is a Word of Implication who were 
the Perſons to take. 2dly, As Words of Limitation to make an Entail which is not to be admitted. 
Per Ld. Keeper, 2 Vern. 456. S. C. 4 | 


16. A. bequeathed his Perſonal Eftate to B. and C. and upon either 
of their dying without Children, then to the Survivor, and it both 
thould die without Children then to the Children ot the Teſtator's 
other Brothers and Siſters. Ir was held by the Maſter of the Rolls 
that here the Words (dying without Children) muſt be taken to be 
Children living at the Death of the Party. For that it could not be taken 
in other Senſe (viz.) whenever there ſhould be a Failure of Iſſue, becauſe 
the immediate Limitation over was to the Surviving Deviſee, and it 


Vas not probable that if either B. or C. ſhould die leaving litue, the 
24 9 | Survivor 
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Words of the Will. 


Deviſe. 
Survivor ſhould live ſo long as to ſee a Failure ot Iſſue, which j 
Notion of Law, was ſuch a Limitation as might endure for «,, 
and therefore the Teſtaror muſt be underſtood of a dying with,” 
Children living at the Death of the Parent, and conſequently th. 
Deviſe over good. Wms's Rep. 534. Hill. 1118. Hughes v. Sayer. 
S. C. cited 17. Deviſe to A. for Life, & non aliter, and to his Sons, was ad. 


per Hale, judged an Eſtate for Lite only in A. Arg. 8 Mod. 261. Trin. 10 G 
r Vent. Litec in Caſe of Shaw v. Weigh, * 


231. | > : ; a 
Ae 6 AAL . $f F2 Fang. 2 5/ 326: 45: Cg. 


— — — — 


(Z. a) Eſtate in F ee &c. 


By other Words, without the Word Heirs, Sons, 
Children, Iflue. 


I. EVISE to A. in Perpetuum during his Life gives but Ef. 
rate tor Lite, for the Words (during his Lite) abridges the 
Intereſt given before. Arg. Le. 283. cites 15 H. J. 12. | 
ere 15 2. Deviſor recited that he was indebted to the Tenant in 1001 jy 
n 11 g Confideraticn of the ſaid Sum to be releaſed and diſcharged to his Exec. 
Anon, but tor, he deviſed the ſaid Land to the ſaid Tenant ; Per the Juſtices, thoſ 
S. C & Words and Matter contained in the Will is ſufficient to give Fe. 


S. P. held . hs” age 
ee Simple. And. 35. pl. 87. Bryan v. Bald win. 
ly S. C. cited 2 And. 13. 


Per Gawdy 3. A Man leaſed his Houſe and great Demeſnes, rendering Rent, 
J. 2 BS: and then deviſed to J. S. all his Farm, the Deviſee ſhall. have all the 
var Rent and the Reverſion alſo. Arg. Ow. 89. cites Pl. C. 194. 


it was ſo 
ruled. — 

* This ſhould be Pl. C. 195. b. I. Eliz. in Caſe of Wroteſſey v. Adams, per A. Browne J. a! 
Dyer Ch. J. wo ; 

4. Deviſe of Land wholly to A. is a Fee-Simple, per Coke Arg, : 
&o Le 129. pl. 191. Mich. 29 Eliz. B. R. in Hawkins's Caſe. | 
Berklee 5. It a Man deviſe Land to one & Sanguini ſuv, it is a Fee- Simple, 
J. Lat. 42. but it it be Semini ſuo, it is an Eſtate Tail. Co. Litt. g. b. 

9 6. If a Man deviſe to A. and his Afjignes, without ſaying (Vor Eur 

the Deviſee has but Eſtate for Life. %o. Litt. 9. b. 
Mo. 893. 7. The Teſtator ſeiſed of a Houſe in Fee made a Leaſe of it to 


: mw W. for Ninery-Nine Years, and in his Will ſaid, I give and bequeath 


H arding 10 A. and his Afignes my Houſe &c. for Ninety-nine Years, and 4 


S. C. fates ſhall have my Inheritance if the Law will allow it. A. has a Fee Simple. 
It that Hob. 2. pl. 2. Hill, 8 Jac. Widlake v. Harding. 


« I give to 


% A, all my Lands of Inheritance if the Law % e 1 that A. had Fee- Simple, tho 
0 e 


there wanted the Words (to her Heirs) and the rds go to and and not to the Eſtate in 
ſtrict Conſtruction; but upon the whole Matter it appears that the Intent was to paſs the Inhe- 
ritance ; For an Eſtate for Life after Ninety-nine Years would be of little Value and could no 
be intended. —— Godb. 207. pl. 295. Wedlock v. Harding. S. C. ſtates . the Deviſe to be by the 
Words (all my Inheritance if the Law will) and adjudged per tot Cur. that it piſſed a Fee of 
the Meſſuage and that all his other Inheritances paſſed by the ſaid Will by thoſe General Words, 
S. C. cited by Holt Ch. J. 1 Salk, 235. Hill, 1 Ann. B. R. and obſerves that the Words are 
« his Lands of Inheritance.” and that ſo the Special Intent, of the Teſtator is apparent from the 
- 8. C. cited by Holt Ch. J. 11 Mod. 104. and ſays that Hob. 2 is rightly 
reported, and wrong in Mo. that“ Lands of Inheritance” is only a Deſcription of what Lands 
ſhall paſs —-5S. C. cited 8 Mod. 255. Arg. in Caſe of Shaw v. Weigh. * 


g 4 


Deviſe. 243 5 
9. Deviſe to A. in Perpetuum is a Fee. But if it be N - 1 N 
Death of A. to B. in Fee, there A. has only Eſtate tor Lite. 3.775 cites S. C. 
a. pl. 44. Marg. cites 11 Jac. B. R. Whitting's Caſe. 


Leviſe to A. and his Succeſſors is a Fee. Simple without the Roll. R 
Word Heirs; For it implies a Fee-Simple, though 15 wants expreſs 399. Per 


Words. Per Coke Ch. J. Mo. 853. in pl. 1164. Trin. 14 Jac. ja rhe 
B. R. by Crooke 
I. in Caſe 


of Webb v. Eerring ——3 Buls 194. S. C. & S. P. agreed per Cur. 


to. The Cuſfom of a Manor in Ancient Demeſne was that, if a 
a Tenant deviſed his Land to another without other Words expreſſing 
his Intent that Deviſee ſhould have a Fee-Simple; cited by Warburton 
J. as the Opinion of Anderſon Ch. J. when he was Ch. t C.. B. 
and now Hobart inclined to this Opinion, and by Hutton and Winch 
he ſhall have Fee by the Cuſtom, and accordingly it was adjudged. 

Win. 1. Paſch. 19 Jac. C. B. Anon. 

11. Coparcener in Fee deviſed all her Part and Purpart, without 
ſaying to him and his Heirs ; Reſolved that it was only an Eſtate 
for Lite, becauſe there was no clear Intencion thar it ſhould be more. 

Per Jones J. Lat. 136. Hill. 22 Jac. 

12. Deviſe that is + xecutors grant a Rent Charge to A. in Fee out of S. P in Ca 
his ſaid Lands; By that Deviſe the Executors have a Fee-Simple in *f, Truſtees 
the Land, otherwiſe they could not make ſuch a Grant, Arg. 4 Le. 3 

5 ing and 
158. in pl. 265. to their 
SW Heirs, 8 
Mod. 259. per Cur. in Caſe of Shaw v. Weigh. 


13. Deviſe to A for Life, and then deviſes the whole Remainder to 
B. It is a Fee. Latw, 764. Trin. 1 Jac. 2. Norton v. Ladd. 

14. Devite of Fee-Farm-Rents, a Fee paſſes. 6 Mod. 1 10. Per Holt 
Ch. J. in delivering the Opinion of the Court. Hill. 2 Ann. B. R. 

15. Where Lands are deviſed to a particular Purpoſe and the Death Though 
of the Deviſee may prevent that Purpoſe, there the Deviſee has Fee. 6 the Words 
Mod. 111. Per Holt Ch. J. in delivering the Opinion ot che Court. of 3 | 
Hill 2 Ann, B. R. in Caſe of Bridgwater (Dutcheſs) v. Bolton wit _— 
(Duke.) | only an 


5 Eſtate for 
Life. 8 Mod. 259. in Caſe of Shaw v. Weigh. 


16, In Deeds no other Word will carry a Fee-Simple, but the 
Word (Heir) whereas in a Will it is otherwiſe; for that is a mew 
Conveyance by Force of the Statute of 32 H. 8. which ſays that ic 
ſhall be lawful for a Man to diſpoſe of his Lands by Will, at his 
Will and Pleaſure ; and this is a Reaſon why a Deviſe ro a Man 7#n 
Perpetuum paſſes a Fee Simple at the ſame Time, that theſe Words 
in a Deed gave only an Eſtate for Life; Per Holt Ch. J. Was's 
Rep. 77, 12. Paſch, 1705. in Caſe of Idle v. Cook. 
17. A, ſeiſed in Fee, deviſed Four Coats to Four Boys, of the Pa- 11 Mod. 
riſh of D. for ever, and all his Lands, Tenements, and Hereditaments, boy's, 
and all his Perſonal Eftate to his Wife and her Affignes, it was ad- -_ om 
Judged that the Wife had a Fee-Simple, becauſe the took the Lands Words of 
with a Perpetual Charge. 2 Salk. 685. Paſch. 4 Ann. B. R. Smith v. the Will 


Tindal. Fre a Fee, 
ere 3 
x 


Charge for ever, and a ſufficient Perſonal Eſtate to purchaſe &c. But he was not ſatisfied to 
t upon the Land. He went upon the Word Hereditament to make a Fee; the Words Lands 
ands and Tenements carry only an Eftate for Life, but Hereditament carries the Fee; for if 


he had not a Fee then it was not his Hcreditament ; and when he gives his Hereditament, he 
| | gives 


— 


2.29919 
—— — R nn 
* - — 


1 Deviſe. 


3 
, ifs 3s Þ o Litt. 6. Theſe Word 

ives a deſcendable Eſtate, otherwiſe it is no Hereditament. Co s cannot be 
false unlets this Word carry the Inheritance. Hob. 2. 1 rightly reported, and wrong in Mo. 
102 Lands of Inheritance is only a Deſcription of what Lands ſhall paſs. — 0 
8 Mod. 255. in Cuſe of Shaw v. Welgh, 
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18. I diſpoſe of all my Wordly Eſtate; firſt I will, that all my Duis 
be paid and out of the Remainder of my Eftate, I give my Wife $0] 
My Will is, that my Wife ſhall have one Moiety of what is left ter 
my Debts paid; Per Harcourt C. my Worldly Eſtate comprizes all he 
had in the World. The whole Eſtate is charged with Debts and 
decteed a Moiety of the Surplus of the Real and Perſonal Eſtate to the 
Wife. 2 Vern. 690. pl. 615. Trin. 1115. Beachcrotrt v. Beachcroſt 

MS. Rep. 19. John Waller, a Merchant, in 1683, married with Frances 

Mich. 2 Daughter of John Hillerſden, Clerk, and betore Marriage entered 

8 w.1 into Articles with her Father, Int' al to this Effect; John Waller 

ker v Fuller does for himfel i, his Executors, and Adminiſtrators, covenant to ard 
with the ſaid ſohn Hillerſden, his Executors and Adminiſtratots, in 
Contider»tion of the ſaid intended Marriage and 120001. Portion of 
Frances, that in Caſe the ſvid Fohn Waller ſhould happen to die after 
the Marriage before the ſatd Frances, that he, the {aid John Waller, 
will leave her worth the Sum of 1500 J. immediately upon his Death, 
or if the ſaid Frances ſhould then judge it more convenient to take the 
Third Part of all the Eftate both Real and Perſonal of the ſaid Jun 
Waller fhe ſpall have Liberty ſo to do, The Marriage took Etlect, and 
John Waller dd in 1126, without Iſſue, having made his Will aud 
thereby gave ſeveral Parts of his Real Eſtate to his Wife for Life and 
made her Sole Executris and Reſiduary Legatee. He had but a ſmall 
Fortune at the Time of his Marriage, but acquired a conſiderable Eſtate 
by Trade and Merchandize, viz. Eſtate in Land of 1000 J. per Annum, 
and Perſcnal Eſtate of about 1200 l. after Debts aud Legacies paid; the 
Widow proved the Will in the Ecclcſiaſtical Court, and ſoon aſter 
brought a Bill in this Court againſt Defendant Fuller Deviſee of the 
Real Eſtate of her late Husband, and againſt the Heirs at Lay, 
to have the Benefit of her Election to have a third of the Teſtator's 
Real Eſtate, and alſo to have the Benefit of the Lands deviſed to her 
by the Will, as alſo the Reſid uum of the Perſonal Eftate. Firt 
Point was, it ſhe (the Plaintiff) by making her Election to take 
the Third Part of her Husband's Real and Perſonal Eitate purſu- 
ant to the Power given to her by the Marriage Articles, ſhould 
have a third Part of his Lands in Fee, or for Lite only. 

Secondly, If by making the Election to take the Third Part of 
his Eſtate the muſt nor waive the Benefit of the Will. 

Talbot Sollicitor General, Mr. Lutw. & al pro Quer' at- 
gued that the Plaintiff was intituled to a third Part of the Teſtator's 
Real Eſtate in Fee, and not for Life only, that Articles are to be 
conſtrued like Wills, that by a Deviſe of his Real Eſtate a Fee- 
Simple paſs without any Words of Limitation, ſo in Articles no 
preciſe Form of Words is requiſite ; it is ſufficient if the Intent and 
Meaning of the Parties appear. In common Accepration all my 
Real Eſtate means all my Intereſt in ſuch Eſtate and this was 4 
realonal Agreement at the Time it was made; J. Waller had not an 
Eſtate ſuitable to the Plaintiff's Portion, and ſince ſhe run the Riſque 
of loſing her Fortune by putting it into his Power abſolutely witt- 
out any certain Proviſion ſecured to her, it is but reaſonable ſhe 
mould have the Benefit of the Eſtate got by Trade with her own 
Money. Vide 1 Sid, 191. 

Secondly, As to the Will, Plaintiff was intitled to what was leit 
her by the Will as the Giſt of her Husband, and as an Addition to 
the Proviſion made her by the Articles ; tor being only Eſtares fr 
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Life, and Money given by the Will, that cannot be taken as a Com- 
\enfation, OT Satistaction for the Fee Simple, which the claims by 
the Articles &. "MAY 

Contra, per the Attorney General, Mr. Mead, and Fazakerly, 
. was argued, that the Plaintiff was intitled only ro an Eſtate tor 
Lite in a third of the Lands by Virtue ot the Marriage-Articles ; 
there are no W ords of Limitation of Eſtate ; theretore by the Rules 
( Law it was only an Eſtate for Life, that a Proviſion tor Lite was 
inflicient, and as much as uſual in all Marriage Settlements and accord- 
ig to the COMMON Courſe and that Articles are to be taken accord- 
ing to the common Courſe of ſuch fort of Agreements &c. 

Secondly, It the is at Liberty to make her Election after the has 
proved the Will, by which the takes much more than an equivalent 
ior the 15001 agreed to be left her by the Articles, yet ſhe cannot 
have both; it the elects the Articles ſhe waives the Benefit of the 
Will ; ſor the Deviſes by the Will are inconſiſtent with the Articles, 
both cannot ſtand together. | 

King C. was ot Opinion, that the Plaintiff was intitled to a 
third Part of the Husband's Lands in Fee Simple, and the Meaning 
of the Parties was, that whatſoever the Husband ſhould acquire the 
Wite {ould have a third of it. Articles are a Promiſe ro do a 
Thing, and mutt be conſtrued according to the Intention of the In- 
tention of the Parties and the Common Acceptation of the Words, 
and that by all my Eſtare is commonly meant all my Intereſt it; 
As to the Second Point, the Plaintiff cannot take the Eſtates for Lite 
deviſed to her by the Will, becauſe that is inconſiſtent with the 
Claim the makes to the Inheritance of the Third Part by Virtue 
oi the Articles; But as to the Reſiduum of the Perſonal Eſtate that 
ſhe may rake by the Will; for that Claim is not inconſiſtent with 
the Articles; and where the Articles and Will are not inconſiſtent, 
but both may ſtand, then ſhe may claim and have the Benefit of both, 


like the Caſe of the Cuſtom ot London, there Children may take 


both by the Cuſtom and Will, where the Eſtate is ſufficient to ſa- 
tisty both the Will and the Cuſtom; but a Child in that Caſe 
ſhall ror rake by the Will, if by fo doing the Intention of the 
Teftaror will be diſappointed. | 

Decree. A third ot the Real Eſtate in Fee and Reſidue of the 
Periou:1 to the Plaintiff, Partition of Real Eſtate to be made by 
Conmmilhoners, Per Cur. h 


20. Where an Eſtate is deviſed to Truſtees upon ſach Truſts as cans Adjudged 
at be ſuppcrted without a Fee; In ſuch Caſe a Fee ſhall paſs ro that they 


the Truttees, though the Word Heirs be not mentioned. Arg. 10 take. 6 

Mod. 522, Mi in Sanc. io Caſe: of Acheriy y. 8, 2 

Mod. 522. Mich. 10 Geo. 1. in Canc. in Caſe of Acherly v. Vaplicatia. 

Vernon. 8 Mod. 382. 
Shaw v. 
Weigh, 

* 3 


(A. b) Eſtate for Liſe in Tail, or in Fee; By Words . e210 


fuſt limiting a Fee, or Fee Tail, and then abridg- 


ing it. 


i, J Has two Sons and a Daughter and deviſed Lands to his 
. Wiſe for ren Years atter her Deceaſe, Remainder to his 


7 \ a 4 . v9 . : k 
Youngeſt Son and his Heirs for ever, ad i* any of his Two Sons 


Ibid in 
Marg. cites 
it as ad- 


R rr Aye judged zo 


246 A Deviſe. 
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Eliz Fuller dye without Iſſue of his Body Sc. then to the Land to remain 10.15 
v. Fuller. Daughter, and her Heirs in Fee; after in the Life of the Path 
—— A weiſed * Son di ich Ine ü T5 « cod Et, er, 
Tout ig the Yonnger Son dies without Iffue ; this is a goo emainder to the 
5 315 Daughter, D. 12. pl. 20. Mich. 2 & 3 P. & M. Anon. 

deviſed it f ; : 

to his Wife for Life, and after her Death he deviſed the Lands in D. to B. and his Heirs , 
ever, and his Lands in S. tC and his Heirs for ever. Item I will that the Survivor of "ap 
ſpall be Heir to the other, if either of them die without Iſſue. This was held a Deviſe of an 
mediate Eftare Tail. Cro. J. 695. pl. 8. Mich. 22 Jac. B. R. Chaddock v. Cowley... Co 
cited Sid 148. in Caſe of Collinſon v. Wright, 8 


Bendl. 300. 2. W. C. by his Will deviſed a Meſſuage in theſe Words, yi; 
2 4 4 give ro A L. my Couſiu the Fee-Simple of my Houſe, and after gü. 
beg Pls Decreaſe to V. her Son. A. L. had an Eſtate for Lite, and her Son 

a Fec- Simple in Remainder and ſo it was adjudged. And. 51, pl. 
D. 357. pl. 125. Patch. 1) Eliz. Baker v. Raymond. | 


A © +: 
5 it was adjudged that the Son had only a Remainder for Life and the Wife the Fee. 


And ſo ir is cited Mo. 362. 


But And. 3. The Fee Simple of his Houſe to A. and after A's Deceaſe 10 h. 
51. pl. 125. Sou of A. (which B. was Deviſor's Heir Apparent) Adjudged thar 
Paſch. 17 3 of 7 V . , ** . 
Elie. favs it A. has bur Eitate for Lite, Remainder to B. tor Lile, Remainder 
was adjudg- in Fee to firit Tenant for Lite, D. 357. a. pl. 44. Paſch. 19 Eliz. 
ed that B. had Chick's Cale. 
Fee in Re- ; | 

mainder and A. an Eſtate for Life only, Baker v. Raymond. S. C. —— Bendl. 300. pl. 293. 8. C. 


adjudged a Fee in Remainder in B. but that A. had only an Eſtate for Life. S C cited 2 
Bulſt. 124. by Croke J. as adjudged an Effate to A. for Life, Remainder to B. fer Life, Re- 
nander to A. in Fee. —— Mo. 362. cites S. C. accordingly. 


7 * Quzre it 4 [t Lands are deviſed to A. and his Heirs, and if A. dies with. 
Mates) out Heir of his Body, that then the Land Hall remain over. The Do- 
mould not dee has only an Eſtate Tail to him and the Heirs “ Males of his Bo- 
have been dy. Cited by Mead, 3 Le. 130. pl. 183. Mich. 20 Eliz. C. B. a 
omitted. adjudged in the Caſe ot Tcary v. Glover. 

5. It a Man deviſe a Houſe to his Eldeſt Son in Tail, and another 
Houſe to his ſecond Son in Tail, and the third Houſe to his third Son in 
Tail; and it any of them die without Iſſue, the Remainder to the ocher 
two equally; this ſhall be but for Lite, tor this enſures to the Quan- 
tit & ot the Land, and not to the Quality of the Eſtate. 2 Brownl, 
75. cited per Coke Ch. J. as adjudged 29 Eliz. Coke v. Petwicke. 
6. A. deviſed to B. and his Hers, and if B. die without Iſſue, ther, 
the Land to be ſold. B. has an Eſtate in Fee and not in Tail; tor 
A. diſpoſed of no more of the Eſtate by the laſt Words then he did 
by * firſt. Bridgm. 3. per Walmſley J. Arg. cites 40 Eliz. in 
B. R. 
J. But otherwiſe if he had deviſed hat if B. died without Iſue the 
Land ſpould remain over ; For in this Caſe he diſpoſes of the Land i- 
ſelf in Remainder. Bridgm. 3 Arg. by Walmſley J. cites 40 Eliz. B. 
R. to which Owen agreed, 
D. 357. — 8. Deviſe to B. for ever, and after his Deceaſe Remainder to his 
Marg. pl. Heir Male for ever, this is an Eſtate Tail. Bulſt. 219. Trin. 10 Jac. 
4% hat: B. R. Whiting v. Wilkins. | | 
B has only . | 
an Eſtate tor Life S0 to A. for ever Habend. for Life is but an Eſtate for Life; per Crew Ch. 
J Lat. 43. 44. Trin. 2 Car. ſaid it had been adjudged, 


10. Deviſe to his Son and his Heirs after the Death of his Wile, 
and if his Daughters over-live his Wife and his Son, then the Daugh- 
ters ſhall have it for Life, and after their Death to B. and C. they paß. 

| | Ve 109 


Deviſe. 247 

ing annually &c. Reſolved, 1ſt. That the Wife had Eſtate for Life. 
ally, That the Son had Fee Tail. 3dly, That B. and C. had Fee, 
by reaſon of the annual Payment. Mo. 852. pl. 1164. Trin. 14 Jac, 
Þ R. Winterbury's Caſe. | 

11. A. deviſed the Fee of his Land to B. his Wife, Remainder to C. Per Dode- 
lor Life, Remainder to D. for Lite. B. has Eſtate for Life, and Re- L.dge J. 
mainder expectant, and her Baron ſhall not be Tenant by the Curteſy ; "Yb 125 
per Crew Ch. J. Lat. 43, 44. Trin. 2 Car. 5 * mY 

12. A. had B. his Son, and M. his Daughter, and deviſed Land 79 Ibid. The 
, and her Heirs, and his Will is, that if B. pay M7 Fol. then B. ſpoulil Reporter 
ade the Land; the Money was not paid at the Day appointed. Finch f, Note 


N N ; : if is no Rea- 
C. rook this but in Nature of a Security, though objected that it was ſon that B's 


z Contingent Deviſe to B. on Payment, and then too if he had paid he Failure 
could have had bur an Eſtate for Lite, the Remainder or Reverſion in ſhould give 
Fee to the Daughter. 2 Chan. Caſes. 1. Hill. 30 & 31 Car 2. Bland Agree 


er Eſtate in 
v. Middleton. Equity, 

: th than the 
Will in writing gives him on Performance of the Condition, by the expreſs Words of the Will in 
writing, and the Will can not be of Land but in Writing. So that if A, had made ſuch Will in 
Writing, and then had declared by Paro! that the Son ſhould have the Fee Simple on Paym nt it would 
not give it him, yet it was decreed ut Supra. Quere ſi bene. - But 2 Wms's Rep 176 Trir, 
1923, it was ſaid by Ld. C Macclesfield, that in all Caſes where there 1s a Meaſuring Caſt (as he 
vd it) between an Executor and an Heir, the latter ſhall in Equity have the Preference. [And 


term l 
why may it not be the ſame between an Heir and a Deviſee !] 


13. One gave Lands to A. and his Heirs, and if A. die without 
Heirs of his Body, that his Sifter ſhould have 6001. Adjudged an Eſtate. 
in Fee. Skinn. 19. Arg. cites Mich. 30 Car. 2. B. R. Cane v. 

ames. 

; 14. Deviſe of Lands to his two Daughters A. and B. and their Heirs, B. takes by 
equally to be divided &c. and if they die without Iſſue, then I give all my muy af nf 
ſaid Lands to my Nephew C. and the Heir Male of his Body, with divers Raym. 52 
Remainders over; A. dies; B ſhall hold to her and the Heirs of her S. C. 
Body all the Lands by Way of Remainder by Implication, and no- 2 Show. 


thing paſſes to C. on the Death of A. Jo. 172. Mich. 33 Car. 2. B. R. "oa Node. 


Holms v. Meynel, I ed. 
| Skinn. 17. 
pl. 19. S. C. adjudged. 


15. A Man ſeiſed of Lands in Fee had Iſſue a Sun by the fir/# Venter, 
and two Sons by a ſecond Venter, and deviſed his Lands 7o his Eldeſt — 
Hon and his Heirs, and if he die without Heir, to his two other Sons; the 
Eldeſt Son died without Iſſue; and it this was an Eſtate Tail, or a 
Fee-Simple, was the Queſtion upon a Special Verdict found; and ir 
was adjudged an Eſtate Tail, but it was not argued or detended by the 
otyer Side; ideo quære. Skin, 269. Hill. 2 & 3 Jac. 2. B. R. Black- 
{tone and Stone, * 3 
16. It a Man deviſes all his Lands to Henry the Eldeſt Son of his Bro- 
ther Thomas, and his Heirs if he live till 21. and if he dies before 21. 
then to the next Son of Thomas, and if Thomas hade no Iſſue, then to the 
hiſt Son of his Brother William and his Heirs ; By this Deviſe it Henry 
dies before 21. his next Brother takes but an Eſtate tor Lite, ut Vide- 
tur. Skin. 562, pl. 10. Mich. 6 W. & M. in B. R. Bevilton v. 
Huſſey. e 
17. Deviſe by the Father to B. his ſecond Son after the Death of his WmTs's Rep. 
Wite, and to his Heirs for ever, and for want of ſuch Heirs, then 70 the = a . 
t Heirs of the Father, is Eſtate Tail in B. 1 Salk. 233. Trin. W. 3. 27a 3 


R. Nottingham v. Jennings. Ld. Raym. 
| Rep. 568. 
S. C. adjudged accordingly ——Comyns's Rep. 82. pl. 51. S. C. 2 1 

18. Bit 
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Wrms's Rep. 18. But it the Deviſe had been over 10 a Stranger it had been 500 
25 $S C and B. had taken a Fee. Ibid. | ' 
. | | 

Holt Ch J---— Ld. Raym. Rep. 568. S. C. & S. P. by Holt Ch. J. 


12 Mod. 19. A. the Father having Iſſue a Son and two Datightcrs deviſeth n, 


1 * 2 E/tate in Queſtion to his Sou and his Heirs ; provided neverthelcf; tha 
nings. & C F the Son ſhould die before he comes to the Age of 21, or witheut Iſſu; of th; 
the Son liv- Body, then it ſhould go to the Daughters; tne Father dies, and the 900 
ed rill after lives to the Age of 21. The Court inclined agaiuſt the Plaintiff, di 
21, bor: de- That the Son had but an Eftate Tail; and ſo the Deviſe to the Diughter; 
hap ei, took Effet, the Son being dead without Iſſue; tor though it is deviſe 
was inſiſted to him and his Heirs, yer the latter Words if he die without Ie 
that the make it an Ettate Tail; tor his Meaning ſeems to be plain, that jfrs. 
Son hw all Sem had Illue, that Iſſue ſhould have it, if nor, it thould go to the 


the Fee in | 5 
him, and Daughters. Freem. Rep. 509, 510. Mich. 1699. in B. R. Helier: 
that the Jennings. 

Word (Or) 


Mall be conftrued (And) ad cited Cro. E. 525. But per Holt Ch. J there is no Oscaſion 0 
conſtruc (Or) us ( And;) For it might be the Father's Deſign to hinder him from marrying til 
21; And as for the Caſe of Cro. El that was adjudg'd an Eſtate Tail; (but to this Point the Cour 
gave no Opinion; and after Holt denied that Caſe to be Liw.——Carch. 514 5 C. but 5. P. dez 
1.4, Raym. 505. S8. C. & S. P. accordingly, 


not Appear 


r Salk. 238. 29. A Special Verdict finds, that the Grand- father was ſeiſed in Fe: 
32 800 and by WII deviſes thus, I give 2 wy Daughter A. for Life, Remain- 
+ ene 85 C. der t A. L. and his Heirs; and for Default of ſuch Hers Remainder 
4% judged. der. And the Queſtion Was, it this be an Eitate in Fee or in Tail 
Holt Ch. J. faid, You will find it a hard Point ro find this an Eſtue 
Tail. Sir Peter King urged, that it was fo; and cited the Caſe ol Idle 
and Cooke Eaſter Term 4 Ann. It the Remainder had been to his 
Brother, or to any Body that had been Heir at Law, ic would hae 
been a Tail; for then he could not have died without an Heir, and fo 
a Remainder might properly be; or if it had been De ſe exeunte or the 
like; Bur theſe Limitations were never carried further. But the Cour 
gave judgment that this was a Fee, but made the Rule Niſi &c. Note, 
the Controveriy was between the Heir of the Deviſor, and the Heir ct 
Deviſee, wi: + as no way related to the Deviſor. 11 Md. 207, 208, 
pl. 10. . 7 Ann. in B. R. Grumble v Jones. , 
21. If - and deviſe my Lands c. iu B. unto my three Daughters 
M. H. ann. 1 to be equally divided between them, to hold to them their 
Heirs and uus for ever. And if it ſhall pleaſe God that all my three 
Daughters happen to die, and leave no Iſſue of their Bodies to inkeri 
ſuch Eftate as in this my Will is before deviſed to them, or not be of Ae, 
or make nv other Diſpo/al thereof, that then the ſaid Lands fall be weſhid, 
and be ſole and proper Eſtates of my Kinſiuan S. B. and 1 dy herely git 
acvile and bequeath the ſame to the ſaid S. B and his Hurs and Aſigus 
for ever accordingly, Provided always that che ſaid S. B. thall Pay unto 
every one ol all my Siſter's Children, that thall be then in being at che 
Lime of ſuch my Eftate falling to him by failure of my Iſſue cit 
Sums of 1001. to each and every of them. A. the Youngeſt Daug lia, 
died iu her Infancy, in the Lifetime of W. the Father; S. the /econd 
Daughter ſurvived her Father and Mother; and many Tears after ji 
came of Age, by her Will made a Diſpsſal of her Intereſt in the ſaid Prem 
es, by the Name of all her Meſſuages, Lands, Tenements and Hetedita. 
meurs; and MH. (now M. M. the Detendant) zs now living and marritd, 
and has ſeveral Children. This Caſe being ſent to the Judges, the 
made the following Certificate.“ We have heard Counſel on both Sides 


upon the Caſe, and are of Opinion that the ſaid F. ang AA. two ot tie 
„ Daughtels 


28 


3 Deviſe. 


4 Daughters of the ſaid W. 8. by virtue ot the ſaid Will, and by the 

« Neath of the ſaid A. their Younger Siſter, in the Lite-time of the 

« Teſtator, took an Eſtate in Fee Simple, in their reſpective Shares of the 

« ſaid Real Eſtates. ** His Lordſhip was of the ſame Opinion with the 

Judges, and was pleaſed to decree accordingly, Barnard, Chan, Rep. 
8 


7, 8, 9. Paſch. 1740. Miller v. Moor. Me Arr "os | 
Zr,. 257.720. — cee — 41s Conn gen) 
Z 


(A. b 2) Eſtate Tail. 


Where the Limitation 1s abridg'd or enlarged by Words 
Subſequent. 


1. NE by Will deviſes all his Lands to B. and his Heirs of his 
Body begotten, and atterwards by the ſame Will deviſæs that if 
B. dies the ſame Lands ſhall remain to C. in Fee; The Court held that 
B. had Eſtate Tail by the firſt Words, and not an Eſtate for Lite by 
the laſt Words. And 33. pl. 84. Hill. 14 Eliz. Anon. 
2. If Lands be deviſed to ome and his Heirs; and i he die without 
Hirs of his Body, that the Land ſhall remain over, that he had no 
greater Eſtate than to aim and his Special Heirs, viz. Heirs Males; 
and the Reaſon was, becauſe the Will cook Effect by the firſt Words. 
Godb. 16. pl. 23. cited by Mead as adjudged Paſch, 25 Eliz. in 
C. B. in Caſe of Glover v. Tracey. | | 
3. Deviſe to A. his Son, and the Heirs of his Body, and adds fur- Cro. E 
ther, viz, I Will that after the Deceaſe of A. my Land ſball remain to Age 1 = 
B. on of A. Adjudged A. had Eſtate Tail, and his Wite entitled to, . 


A , . ter the De- 
Dower. Mo. 593. pl. 801. Hill. 35 Eliz. Atkins's Caſe. ceaſe of A. 
, . it ſhall re- 
main to B. the HElde ſt Son of 4. and to the He:rs of his Body, the Remainder over to three other Sons 
in the ſame Manner ; It was adjudged an Eſtate Tail in A And. 33. pl. $4. Anon. Hill. 14. 
Eliz. S. P. held acco.dingly. Bendl. 207. pl. 244 S. P. and ſcems to be S. C. held ac- 

ccordinply. | 


4. A. deviſed Land to B. his Eldeſt Son, and the Heirs of his Body S. . cited 
alter the Death of his Wife, and if B. died living the Wife, then to C. his — rw 
Younger Son, and deviſed other Lands to another Son and the Heirs cited by Hd. 
ot his Body, and if he died without Iſſue, then to remain &c. B died C. Parker. 
living the Wife, It was ſtrongly urged, that his Eitate ſhould ceaſe, Wms's Rep. 
tor ir. being ſaid, if he died living the Wife, this was corrective of 577 Caſe 
what wert before. But per tot. Cur. it was an abſolute Eſtate Tail in Ireland And 
B. as if the Words had been, if he died without Iſſue living the Wife; 2 Wms's 
For he could not be thought to intend to prefer a Younger Son before Rep. 196. 
the Iilue ot his Eldeſt; per Hale Ch. J. Vent. 230. cites Cro. C. 185. 1? ot 
[Paſch 6 C B R 8 ; Idi 8 Idi Newland v. 
| ; ar. B. 3 palding v. Spalding. 8 

| 11% Þ-& + ol 
—— S. C. cited per Holt Ch. J in delivering the Opinion of th2 Court. Ld. Raym. Rep. $24, 
Hill, t1 W. z. in Caſe of Badger v. Loyd, | 


5. Deviſe was to B. his Son an Heir, and if he die before 21, and 
without Iſſue of his Boxy then living, the Remainaer over &c. B.-ſurvived 
the 21 Tears, and then he ſold the Lands, and died : Ir was held, that 
he had a Fee Simple immediately, and by Conſequence the Sale -was 
good; For the Eſtate Tail was limited to ariſe upon a Contingency 


lubſequent. 1 Sid. 148. pl. 9. Trin. 15 Car. 2. B. R. Collinſon v. 
Wright. ; : abt | 


S383 6. Upon 


6. Upon a Special Verdict the Cafe was; R. G. ſeiſed in Fe; ; 
Lands in S. by Will in Writing deviſes to R. Son of his late Brother. „ 
his Lands commonly called P. and alſo all other his Lands during his 2 
ral Life, and to his Heirs Male of his Body begotten ; and for way; ,; 
ſuch Iſſue, he the ſaid R. to have the ſaid Eſtate but during his nat, 
Life, and no longer; and then his Will was, that the aforeſaid Eur 

ſhould deſcend to P. his Nephew ; R. ſuffers a Common Recovery to th: 
Uſe of himſelf and his Heirs, and deviſes this Land to the Detengy; 
in Fee, and dies without Iſſue Male; and it was adjudged to be an Eſtate 
Tail in R and ſo the Remainder barred by the Recovery, and not 4; 
Eftate for Life, and ſo forfeited by the Recovery; for the Words, and 
for want of ſuch Iſſue, he the ſaid R. to have but an Eſtate during his 
natural Life, is no more than the Law implies; for it Tenant in Tal 
has no Iſſue, it reſol ves into an Eſtate for Lite, and ſo it was adjudgcq, 
the Objection was, that it ſhould be conſtrued thus, viz. I give tne Lan; 
to A. during his Life, and no longer, in caſe he has no Iſſue Male of hi, 
Pody ; and fo an Eſtate Tail upon a Contingent ; and he dying wich. 

out Iſſue Male, it is now become but an Ettate for Lite ab initio, by 
the Judgment was ut ſupra. 2 New. Abr. 59, 60. cites it as adjudged 
Hill. 29 and 30 Car. 2 Rot. 1247. Fountain v. Gooch. 

7, Deviſe 10 Father for Life, Remainder to the fir/f Son &c. Re. 
mainder 20 Tru/tees for 99 Years to ſupport the Remainders, it is a good 
Term to ſupport the Remainders, notwithſtanding the ſams is limited 
and inſerted atter the Limitation to the firſt Son (ir beiog in the Cle of 
a Will.) 2 Chan. Rep. 171. 31 Car. 2. in Caſe of Green v. Rooke. 

8.C. and B. A Recital in a Codicil cannot amount to a Deviſe, As mentioning 
S P. held in the Codicil that he had given an Eitate Tail to B. whereas the 
oats 4 Eſtate he gave to B. by the expreſs Words was but an Eſtate for Lit: 
7 $5 Hill, to B. and the Tail to his Son. This will not enlarge B's Eſtate ts 
1702. Per Lile to an Eſtate Tail. 2 Vern. 449. 451. in Caſe of Bampfield v. Po- 


Id. Wright, ham. Mich. 1703. Arg. 
Holt, 'Tre- 
vor, Maſter of the Rolls, and Powell J. 


Ibid. 58. S. C. and S. P. reſolved. 


(B. b) Eſtate for Life in Tail or Fee. 
By Words firſt limiting Eſtate for Life. 


Dn. 52. 70 I. Man made his Will in this Manner: Item, I give my Man 
Walen D. to my Second Son. Item, I give my Minor of S. to my ſaid 
bis. Son and to his Heirs. It was reſolved by three Juſtices, that in the 


firſt he had but an Eſtate for Life, and the Item ſeems to be a New Gilt 
to a greater Preferment in the ſecond Place for the Amendment of tie 

other. But Brown contra, and that (Item) is as a Copulative, a! 

that (the Heirs) expreſs'd in the laſt Clauſe extend ro both the Lands; 

But it thoſe Words had been put in the Gift of the firſt Lands it would 

be otherwiſe. And Dyer ſaid, that if in the firſt Clauſe no Perſon had 

been named, but that the Words had been, Item, I give the Manor 0! 
D. Item, I give the Manor of S. to J. K. and his Heirs, in ſuch Cat 

this ſhould have referr'd to both the Manors. Mo. 52. pl. 153. Paſch. 

5 Eliz. Anon. ing : 

2. A. Grandfather, B. Father, and C. was the Son ; A. deviſed t b. 

_ for Life, Remainder to C. and his Heirs Mates of his Body, Remainde: 
70 the Right Heirs of A. and the Heirs Males of his Body; Then A. dies 

and alterwards B. dies, chen C. dies without Iſſue Male, wg 6 

| augnte! 


— 1 * r 830 * ” * | 


eviſe. 


r 


Daughter. It was argued, that M. had a Fee Simple; for immediately 
on the Death of A. the Remainder veſted in B. and veſted in him as a 
Fee Simple, and cannot by Matter ſubſequent be converted into an 
(tare Tail, and fo it was adjudged. Cro. E. 96. pl. 12. Paſch. 30 
Flix, B. K. Smith v. Hawes. _ | 

3 A. deviſed Lands 70 R. his Daughter for Life, and if ſhe marry Mo. 595. pl. 
after my Death, and have Heir of her Body, then I will that zhe Heir af- $03. S. C 
ter my Daughters Death (hall have the Land, and to the Heirs of their 
Budies begotten 3 and if my Daughter die without Iſſue of her Body begot- 5 
en., then P. T. ſhall have it to him and his Heirs. F. died; R. married : 15 
7. 'D. and had Iſſue. It was agreed by all the Juſtices, that a Deviſe | th 
ro one and the Heir of his Body 1s an Eſtate Tail, and ſhall go to all i! 
the Heirs of his Body; for that the Word Heir is nomen collectivum. 4 
But in the Principal Caſe Gawdy and Fenner held, that the had only | il 
an Eſtate tor Life; bur Popham e coutra ; fed adjornatur. Cro. E. 3 13. - 
pl. 5. Hill. 36 Eliz. B. R. Clerk v. Day. | Is 

4. Deviſe to A. for Life, and afterwards to the next Heirs Male of A. 2 And. 3. i) 
and to the Heirs of the Body of ſuch next Heir Male. Agreed per tot. Pl. 24. 5. ©: | 
Cur, that A. had only an Eſtate for Life. 1 Rep. 66. b. Mich. 39 & 40 adjudged, 


—_ ; bur S. P. "tl 
Eliz. C B. Archer's Caſe, alias, Baldwyn v. Smith. 3 | 


- fully appear. mW 
— Cro. E. 253. pl 20. S. C. adjudged. —— S. C. cited by Hale Ch. J. Vent. 216, — Ibid 225. 5 


8. C cired Arg. Ibid. 232 S. C. cited by Hale Ch. J. Gibb. 24. Paſch. 1 Geo. 2. B. R. 5 
the 5 C. cited by Raymond Ch. J. in delivering the Opinion of the Court. — S. C. cired per | | | 
Cur 2 Vern 325. Le. 257. per Jeftry J. in Caſe of Manning v. Andrews. S. P. | 

| ay 


provided if he or any. of his Iſſue Male alien the Premiſſes, then to Z. ö. - 25 N 
and his Heirs; Adjudged an Eftate Tail, and the Deviſe tor 500 Years nes li | 


{ould be a Term for Years, then by the Deſcent of the Inheritance Ch. J. Coke [ 
Dy "i N held the De- i} 
on T. it would be merged, which never was the Intent of the Deviſor. 5 if 
: . - viſe to T. 
Mo. 7172. pl. 1067). Trin. 2 Jac. C. B. Lovice v. Goddard, 


was only for ‚ 
a Term of | 
Years, and with this Winch J. accorded. ——  Cro, J. 61. pl. 7. C. B. Anderfon and Warburton | 
held the Words (tor 550 Years) to be void; but Daniel and Walmſley e contra, that they ſhould 

not be merely void, but ſhoutd be conſtrued, that the Eſtate ſhall be determined when the 500 Years | 
are expired, viz. that they ſhall be Tenants in Tail for 500 Years, and it it ſhould be conſtrued a Term et 
only, it would be extingniſhed by Deſcent of the Inheritance. —— Mod. 11 f. in pl. 14. Paſch. 26 | 
Car. 2. Ld Keeper Finch ied my Ld. Coke's Opinion in Leonard Lovell's Caſe, which ith that 
in Caſe of a Leaſe ſettled to one and the Heirs Males of his Body, when he dies the Eftate is deter- | 4 io 
mined ; for he ſaid it ſhall go to his Executors. —— Sel. Caſes in Chan. 30. S. C. of Lovell's cited by | (0 
Ld. C. Nottingham, and ſays that Ld. Coke's Error in that Caſe is in faying, that if a Term be de- 1 
viſed to one and the Heirs Males of his Body, it ſhall go to him or his Executors no longer than he | 
has Heirs Males of his Body ; but Ld. Nottingham fays, that it was reſolved otherwiſe in Cale of 
Leventhotp v. Aſhby, 11 Car. B. R. Roll's Abridgment tit. Deviſe, fol. 611. (L.) pl. 1. For theſe 
Words are not the Limitation of the Time, but an ablolute Diſpoſition of the Term. 


„% — ———— —— — 9b. 


6. A. deviſed to his Wife for Life, Remainder to B. and if he have Per Trevor 
Iſue Male of his Body, then to ſuch Iſſue, and if uo Iſſue Male, then to C. Oh . This 
and fo to D. It was adjudged that the Words (it no Iſſue Male) gave Deviſe to B. 


every one an Eſtate Tail. 9 Rep. 127. b. Hill. 8 Jac. In the Court of ex — * * 
Wards, Sonday's Caſe. no Eſtate) 


and if A. 
ſhould have no Iſſue Male, Remainder over, was for that Reaſon rightly adjudged an Eſtate Tail. 
Wrs's Rep. 55. in Caſe of Bampfield v. Popham. 


7. A. ſciſed of Black- Acre and White- Acre in Fee, deviſes both to his 
Wife for Life, the Remainder in Black- Acre to B. in Fee. Ttem, I make 
my Wite Executrix of all my Goods and Lands. The Court held that the 
Fee of White-Acre is not given here to the Wile ; for (Lands) ſhall 6. 

ren 


eee eee eee PEAT | — 
tend ſuch Lands as ſhe may have as Executrix; but by Popham oth 
wiſe it had been, it he had ſaid I make my Wife Heir of all my La wn 
Noy. 48. Clements v. Caſſye. bo: 
8. A Copyholder ſurrendred to the Uſe of his Will, and deviſed 
his firſt Scn for Life, and after his Deceaſe to the Heir Male of 5g þ r 
&c. This was ruled to be an Eſtate Tail; And this differs from TH 
cher's Caſe in 1 Rep. for that the Deviſe there was for Life, and 1 
to the Heir Male, and the Heirs of the Body of that Heir Mats. 
There Words of Limitation being grafted upon the Word Heir Fr 
thews that the Word Heir was uſed as Deſignatio Perſonæ, and nor fo 
the Limitation of the Eſtate. Per Hale Ch. J. Vent. 232. cites 16 . 
Hanſey v. Low ther. 1 
Raym. 28. 9. A. ſeiſed in Fee, deviſed his Land to T. his Eldeſt Son for Life, ani 
FUL? op 3 ia tor If ing t the Tin of Drathy then Lg 
C. adjudged Son and his Heirs for ever. T. ſuffered a Common Recovery, and died 
per tot. Cur. Without liiue. Reſolved that T. has only an Eſtate tor Lite the Re 
accordingly mainder to his Heir not executed; and though the Reverſion deſcended 
2s * on him as Heir of A. yet it ſhall not drown the Eſtate tor Lite againſt 
2 © C Be. the expreſs Deviſe and Intention of the Will, but ſhall leave an Open. 
ſolved. —— ing (as they termed it) for the Interpoſition of the Remainders whe; 
Rev. 29. pl. they ſhall happen to interpoſe between the Eſtate for Lite and the Pee. 
85 A ee and that this being a Contingent Remainder, and not an Executory De. 
8. C adjor- viſe, was barred by the Recovery ſuffered by B. 1 Lev. 11. Hill, ;; 
natur — & 13 Car. 2. B. R. Holmes v. Plunket. | 


Ibid, 119. 
pl. 29. S. O. adjudged accordingly. 


Mo. $92. 19. Deviſe to A. for Life, Remainder to his Heir, is a Fee Simple; 
Ulerkv. Dy. For Heirs is Nomen Collectivum. But if he adds, and to his Heirs if 


8 E. 313. Tuch Lieir, it 18 tor Life only; For Words of Limitation being added 
SC. — to the Word Heir, it ſhall be taken as Defignatio Perſonæ. 3 Salk, 126 
8 P. by Hale pl, 1. 

Ch. J. Trin. 


24 Car. 2. B. R Vent 215. 


11. Deviſe to A. and his Heirs in Truſt for B. for Life, and after hit 
 Deceaſe to the Heirs Male o, the Body of B. now living, and to ſuch 
other Heirs Male and Female as B. ſhall have after of his Body, Re. 
mainder over. B, had at the Time the Will a Son named C. B. had only 
an Eſtate tor Lite, and the Remainder was veſted in C. on the Death 
of Deviſor, and was not in Contingency, and the Words (Heirs Mak 
ot the Body of B. now living &c) was a Deſcription of C. Adjudgedin 
B. R. but revers'd in Canc. Scacc. but that reverſed in Dom, Proc.: 
Jo. 99. Mich. 29 Car. 2 B. R. James v. Richardſon. 
12. Deviſe was zo W. T. for Life, and to his Heirs; and for want 
Heirs to him, then to G. . in like manner; and for want of Heirs of hin, 
then to N. V. and his Heirs for ever; the two firſt Deviſees died wich- 
our Iſſue. Adjudged they had an Eſtate Tail, becauſe theſe Words, 
(For want of Heirs of him) mult be intended Heirs of their Bodies, elpt- | 
cially becauſe W. F. was next Heir at Law to them, and therefore thi 
could not die without Heirs ſo long as he or any of his Heirs were liviiſ 
3 Lev. 70. Trin. 34 Car. 2. C. B. Parker v. Thacker. 
3 Lev. 431. 13. Deviſe to A. for Life, and if he have Iſſue Male, then to ſuch 
5 8 ba Iſſue Male and his Heirs, and if he dies without Iſſue Male, to B. and 
„ his Heirs. A. had bur Eſtate tor Lite, and both Remainders are col- 
but 435 ſays, tingent. 1 Salk. 224. Mich. 6. W. & M. in C. B. Loddingron". 


that the Kime. 


Caſe was 
twice argued upon this Point, Whether it was a Contingent Remaind2y or an Executory Deviſe! 5 


that after wards, before any Judgment given, the Parties agreed and divided the Eſtate.— 9.0 a 
Raymond Rep. 203. Luddiagton v. Kime, and reſolved per tot Cur, that A had only an 2 


Deviſe. 

— C. cited 8. Mod. 256. 259. Arg. Raymond Ch. J. in delivering the Opinion of 
ER thn the Caſe of Shaw v. Weigh ſays, that this Caſe in 3 Lr 431. is not Well . and 
; it he heard it 1 Seriatim, and that the Caſe was adjudged that A. took an Eftate for Life, and 
Point em ined un aken in Chancery and in the Houſe of Lords, ſo that Ius there was adjudged a 
x 1 ord of Purchaſe though an Eſtate for Life was given to the Father of the Iſſue. 8 Mod. 383. in 
0 of Shaw v. Weigh. Gibb. 21, S. C. cited by Raymond Ch. J. accordingly ; and ſaid, that it 
had alſo had Deciſions in other Places; it having been brought into Chancery, and by Appeal thence 
105 che Houſe of Lords, yet Judgment given in C. B. was in all thoſe Places confirmed, and hag | 
4556 acquieſc'd in ever fince ; and thence infers that the Word Iſſue is properly a Word of Purchaſe 14 
when the Intent of rhe Party 1s apparent. S. C. cited per Cur. by the Name of Bullington v. F 


Barnardifton. 2 Vern. 450 Mich. 1703. S. C. cited by Parker Ch, J. 10 Mod. 403. to bz wrong 
re ported in Lev. | 


” - N . * . do we * 5 
* 
©, 7 oe, i a. ve 4 — 5 3 
* — dat * 
— 


1 * 


1 Deviſe of Lands to Truſtees and their Heirs for A. for Life, and Ibid. 449. 

to his firſt c. Sons in Tail, but if A. die without an Heir Male of his Body S C and 

erctteu, Remainder over. A. is only Tenant tor Lite ; tor the Words e i 
Fulda not enlarge an expreſs Eſtate deviſed to him tor Lite. 2 Vern. 1793. per 
R. 427. pl. 388. Hill. 1701. Bamfield v. Popham. Wright. K. 

| Holt and 

Trevor Ch. J. and Powell J. and by them it is a fixed Rule in Law, that an expreſs Eſtaie for Life 
carrot be exlarged by an Implication but by expreſs Words it may. As in the common Caſe, it an Eſtate 
be biven oo 7 S. for Life, and after his Deceaſe to the Heirs of his Body, that by expre!s Words enlarges 
| his Eſlate arid makes him Tenant in Tail; but though the Words in the principal Caſe arc ſufficient 
tn create an Eſtate Tail, yet it is only by Iinplication, and when an exprels Eſtate for Lite is not before 
imited, Even in a WIll, an Implication ſhall not alter an expreſs Eſtate, but where there there is a 
GH eguent Deviſe in expreſs Words to the ſame Perſon to whom an Eſtate for Life was before deviſed; 
that will enlarge the Eſtate. -Wrms's Rep. 54. 8. C. decreed accordingly 2 Freem. Rep. 
0% pl 435 5. C. argued ; Sed adjornatur. Bur Ibid. 269. pl 338 S. C. agreed by all that A, had 
iy an Eftare for Liſe. —— —8. C. 1 Salk. 236. pl. 14 Hill. 2 Ann. in Cane, ſays, that by a Codicil 
amezed he recited, Whereas be had given an Eſtate Tail to A. &c. And it was objected, that by rhe 
Codicil the Intent of the Deviſor appeared, and that by the Will A had an Eſtate Tail; for he 
icht have Poſthumous Children, and more than ten Sons; ſed non allocatur; for where a Parijcular 
©(ote is expreſsly deviſed, we will not by any ſubſequent Clauſe collect a contrary Intent inconſiſtęn t 
with the firſt by Implication ; and therefore they conſtrued Dying withoat Iſſue Male, a dying with- 
our fuch ITſne Male. And they ſaid, there was a mighty Difference between a Deviſe to A. and if he 
Jie cithent Ine, then to B. and a Deviſe to A. for Life, and if le die tvithout Iſſue, then to B. Adjadged 
per Wright Ld. Keeper, Holt Ch. J. and Trever Ch. J. ——S>. C. Cited 2 Vern, 546.——$ Mad. 
268, Raymond Ch. I. ſaid, that true it is, it has been held that where an expreſs Eſtate for Life is de- 
wied, in ſuch Caſe no ſubſequent Words ſhall create an Eftate Tail by Implication, but this js an 
old, antiquated and exploded Opinion, and contrary to the later Authorities; and in this Caſe the 
{ub\cquent Words, viz, Without commitring Waſte, do not controul a Deviſe. It is true, where an 
Fitwre for Lite is deviſed to one, with a Proviſion immediately for all his Sons ſucceſſively, and if he 
die withour Iflue, Remainder over, in ſuch Caſe the Deviſce hath but an Eſtate tor Lite, becauſe 
theſe Words, If be die without Iſſue, ſhall be intended a dyi-g without ſuch Iſſue as are expreſſed in 
the Will ; ard upon this Diſtinction the Cafe of Popham and Bampfield was adjudged; for there is 
2 great Ditterence between a Deviſe to] S. for Lite, and if he die without Iflue, Reminder over, 
and a Deviſe to ]. S. (without expieſſing for what Eftate,) and if he digs without Iflue Remainder | 
Over 


15. Deviſe to Truſtees and their Heirs on Truſt to permit A. to take 

the Profits for his Life, and afterwards zo ftand ſeiſed to the Uſe of the 

Heirs of A's Body, is a Uſe in A. and he has an Eſtate Tail. 2 Salk. 

679. pi. 6. Hill. 1 Ann. B. R. Broughton v. Langley. | 

16. A Deviſe was to B. for Life, without Waſte, with Power to make a 8. C. cited 
fanvre, Remainder to his firſt, and ſo to his fixth Son (bur no farther) Was . 
and then ſollowed theſe Words, If B. ſhould die without Iſſue Male of Jh. End ot 
vis Body, then to C in Fee. It was reſolved by all the Judges of C. B. = Page. — 
upon a Reference out out of Chancery, that there being no Limitation S. C. cited 
beyond che ſixth Son, and for that there might be a ſeventh who was $ Nod. 255, 
:0t intended to be excluded, therefore to let in the feventh and Ar 5 II: 
tudlequent Sons to take (but ſtill to take as Iſſue and Heirs ot the Bo- R ο 
dy of B. in Tail, by Deſcent and not by Purchaſe) the Court held the Ch. |, in 
Words (If B. ſhould die without Iſe Mals of his Body) did in a Will the ae of 
make an Eſtate Tail. Wms's Rep. 159. Arg. ſays, this was ſolemniy hh 1 
Wudged in Ld. Trevor's Time (May 1707.) Langley v. Baldwin. 3 


makes the 

f ſame Obſer - 

e107 as to the excluding rhe After-Sons, and to avoid that by making it an Eſtate Tail by Implica- 

49110 te Father, becaule an After-Son could not take as a Purchaſor, but he laid, that in D. * 
| FT rx 1 


Deviſe. 


* 


_—_— 


a 


— 


it is ſaid that an [mplication ſoall never ride over an expreſs Limitation ; ſo that an Fſtate deviſed 9 | 
for Life, and after to his firſt Son and the Heirs of the Body of ſuch firſt Son, and if A. die wit, | 
Iſſue, then the Remainder over, in that Caſe A. ſhall not have an Eſtate by Implication, bert 
there is an expreſs Limitation in Tail to the firſt Son, 8 Mod. 314. Paſch, 1 Geo. 2. ins C 
Gibb.14 Arg. cites 8 C. & Ibid. 26 8 C. cited by Raym. Ch. J. accordingly, and ſaid thi the 
Caſe of Sutton v. Paman ſtands upon the ſame Reaſon, | 


Uron a Re- 17. Deviſe to V. L. for Life, he pay ing 200 I. a-piece to his ty 
ference for Siſters, and after his Deceaſe to the Heirs Male of the Body of. A. ani 1 
the Opinion Heirs Male of the Body of every ſuch Heir Male ſeverally and ſucce(j,c, 


33 „ ly, as they thall be in Priority of Birth and Seniority of Age, Re. 
ol 1 it was mainder to B. Whether A. is Tenant for Lite only or in Tail? 2 Fer. 
by three R. 551. pl. 501. Paſch. 1706, Legatt v. Sewell, & Ux'. and Well 
certified as 8 : 

an Eſtate Tail, but Tracy J. held it only an Eſtate for Life but the Court aprewring aferyyyy; 
not to be ſatisfied with the Certificate of the three Judges, directed an Ejectment to be brong f 
B. R. in Order to have the Matter ſettled; bur it 1s ſaid that the Parties agreed, aad fo the Gin 


— 5 E ' * je, 
was not determined. Wrms's. Rep. $8. 92. Paſch. 1706. Legate v. Sewell. — Ad. Equ. 394, 30; 


pl. 5. S. C. and adds a Nora, that all the Judges certified their Opinion, that W. L. had hut Ee 
for Life. Cafes in Equ. in Ld. Talbot's Time, 8. Arg. cites S. C. and ſays the Judges were di. 
vided. Upon a Caſt per Cowper C. to the C. B. Trevor Ch. J. Blencow and Dormer gate 
of Opinion in 1506. that the Nephew had an Eftate Tail veſted in him; But Tracy contra, ang thy 
he had only an Eſtate for Life, and that the Words (Heirs Males of his Body) are Words of Pu 
chaſe, and the Irtcnt of the Deviſor ſeems apparently 10 to be by limiting the Eſtate exprefslytoW,1, 
for Life, and by Limitation over of the Eſtate to the Heirs Males &c. which Words mult bz je. 
jected as idle and void, if the former Words are Words of Limitation, and this is warraited by 
Cro. 313. Clerk v Day, ard 1 Rep. Archer's Caſe. For the Reaſon of Archers Cale is not he. 
cauſe: rhe Deviſe was to the Heir Male of the 'Tenant for Life in the Singular Number, for if it had 
gore no farther, it would have been an Eſtate Tail executed, becauſe the Word (Heir) is Nomen 
Collectivum, and the {ame with the Word (Heirs) 1 R. Ab. 626. and 3 Cro. that it was becauſe the 
Eftate was limited over to the Heirs Males of the Body of ſuch Heir Male; fo was Pawley and Lyy- 
dall, and cited by Ch J. Hale, Vent. 232. and theſe Reaſons are an Authority in Point; this was 
Reaſon of Archer's Caſe whv the Heir Male took by Purchaſe, In Lisle and Gray's Caſe 2 Jon. 
114 2 Lev, 225. where the Limitations were as here held not to be an Eſtate Tail executed in the 
Father, who had an Eſtate for Life limited to him, and the Court went upon the ſame Reaſons (among 
others) and yet that was upon a Conſtruction of a Conveyance, where generally the Words ſhall be 
taken according to their legal Senſe, and their Operation in Law ſhall controul the Intent and Mean- 
ing of the Parry, bur this is in the Caſe of a Will where the Intent of the Party ſhall controul the 
legal Senſe and Meaning of the Words; and as to the Caſe of Lisle and Gray the Judgment of 
B R. was affirmed in Canc. Scacc. But notwithſtanding the Opinion of the three Judges, Conper 
Chancellor would not give his Judgment, and declared he was not fatisfhis1, and directed a Trial at 
in C. B. &c. but the Natter was agreed afterwards, MS Rep. S. C.— N. B Tre Chancellor, 


tliough he now doubted, had given his Opinion when a Counſel, that W. had an Eſtate Tail Cart. 


171. adjudged that it is an Eſtate Tail as well in a Will as a Deed, and that the Eitate tor Lite 
merg'd in the Tail. Hill 18 & 19 Car. 2. C. B. agreed in Caſe of Rundall v Ely. 


Deviſe to A. 18. A. ſeiſed in Fee, deviſed Lands to B. to Hold to him for the Term 
for Life only, of his natural Life only, without Impeachment of Waſte, and trom and ale 
2 Im- his Deceaſe to the Iſſue Male of his Body (if God bleſs him with I- 
8 fue) and to the Heir Male of ſuch Iſſue Male ; and for want of ſuch Iſſue, 
if be died Teſtator limited two Remainders over in the ſame Words. It was ad- 
leavirg [ſue, judged that B. took but an Eſtate for Lite, the Eſtate being given hin 


775 ally tor Life only, and there was a Limitation afterwards to the Heirs 
He u . ö f L: N Fo a 1 | 
Heirs of ſuc Male of his Iſſue, which was a Deſcription of the Perſon who Ws 10 


Iſſue, cited take the Hſtate Tail, 2 Wms's Rep. 476. Arg. Cites it as determined, 
as 2 Hill. 12 Ann. B. R. in Ld, Parker's Time. Backhouſe v. Wells. 

an Eſtate for 

Life only. 8 Mod. Arg. 261. cites 9 Ann. Backhouſe v. Wells. — 10 Mod. 181. Mich. 12 Ann. B. K. 
the S. C adjudged an Eſtate for Life only, Remainder to the Iſſue in Tail, and Parker Ch. J. uh de- 
livered the Opinion of the Court, ſaid, that the Words of the Will were fo expreſs to this Purp0'c, 
that neither any Words that could have been uſed, or any Arguments could make it plainer, and 1% 
this was the obvious and legal Import of theſe Words, and what they would have imported in à Co. 
veyance. S. C. cited Arg. Gibb. 12. & [bid 22. Per Raymond Ch. J. in delivering the Op 
of the Court, Paſch 1 Geo. 2. B R. in the Cafe of Shaw v. Weigh, as adjudged only an Eſtate for 
Life, and that the Iſſue took by Purchaſe, and ſays, that there (Iſſue Male) was a Deſcription of the 
Perſon that was to take the Eſtate Tail. 8. C. cited by Kaymond Ch. J. 8 Mod. 383 — 


Forteſcue's Rep. 133. to 140. S C adjudged:o be anEſtate for Lite; and Parker Ch. 90 buy 45 
| C1022, 


— 
—_— 


Deviſe. 256 
Reſolution of the Court ſaid, that ſtronger Words could not be invented to make the Iſſue in Tail 
L Purchaſor, than the Words in this Cafe. Ibid. 65. S. C. cited Arg. and Ibid, 45. S. C 


dae by Raymond C J. and Ibid, 76. 81. & 87. 


10. A Limitation in a W ill to one to take and enjoy the Profits of an 
Fate during his Life, ana after his Deceaſe to the Heir Male of his 
1 would make an Fſtate Tail, where nothing appears that explains 


oy ; | 

"re Teſtators Intent to the contrary, otherwiſe not. Comyns's Rep. 

289, Mich. 5 Geo. 1. C. B. White v. Collins. ET, 

20. A. deviſed a Term to B. his Son during his Minority, and if he at- &ilÞ. 108 
ch. 149. 


rained 21, then 10 /m for his natural Life and no longer, Remainder 8 C. 44 
70 ſuch of his Ifſae to be vegotten as he the ſaid B. ſhould deviſe the ſame creed that 
ante, and it he ſhould die without Iſue, then he devited the Reſidue of the Deviſe | 
the Term to his Brother J. N. This was held per Parker C. to be only * $904 "gp 
an Eſtate for Lite in A. with a Power of diſpoſing it to which of his ths Gibb 
lifue he thinks fir, the Words (no longer) plainly thewing this to have 317. to be 
been the Intention of the Teſtator. 10 Mod. 402. Paſch. 4 Geo. 1. in held good. 
Canc. Target v. Grant. | 

21. A. by Will deviſed his Eſtate to Truſtees and their Heirs Sc. in 
Traft, to convey 10 B. without Waſte, Remainder to Truftees during his 
Life to preſerve contingent Remainders, Remainder % his jir/t &c. Son i 
T:il Male, Remainder to Daughters in Tail General as Tenants in Coms- 
mon, with Power to B. to make a Jointure not exceeding a Moiety; and 
if h. die without Iſſue, then he deviſed the fame over. It was object- 
ed. that this was an, Eftare Tail in B. and the rather, tor that 
otherwite. the Daughters of the Son of B could never take, which 
would be againlt rhe Teſtator's Intention. It was anſwered, that here 
was an expreſs Eſtate tor Lite to B. and the Words (If B. die without 
iſſue) being only Words of Implication, would not merge or deitroy 
an expreſs Eftace tor Lite according to the Cafe of Bampfield v. Pop- 
ham. But Ld. C. Parker exploded the Notion that Words of Implication 
could wot turn an expreſs Eftaie for Life into an Eſtate Tail, and ſaid, 
chat i 1 deviſe an Eſtate to A. ſor Lite, and after his Death without 
[ue then to B. this will give an Eſtate to A. according “ to Son- At the 
day's Caſe, 9 Rep. 227 b. But here being a Limitation to Bs Son upon 3 71 
is Death and after to his Daughthis, the following Words (i, B. res yay 4 
Ge without Iſſue) muſt be intended, if he ſhould die without /#ch Iſſue ; Quere, for 
and that as to what was urged that unleſs the Words ſhould create an that in Son- 
Ettate Tail in B, his Son's Daughters could not take, his Lordſhip ſaid, a' Cu 


nh. > there is ne 
chat it did not appear that A. intended that he fhoula rake, for he might D 
think, that on B's dying wichour Hive Male, his Name and Family would Egare for 
be determined, for which Reaſon he might limit it over to the Daugh- Lite given 


ters of B. himſelf; beſides, that B. would be Tenant in Tail, and when *2 tles Arle 

of Age might by docking the Entail give the Premiſſes to his Daugh- 10476852 

ters, Wms's Rep. 600. 605. Hill. 1719. Blackborn v. Edgley. _—_ 
22. Deviſe 10 B. for Life, and after his Deceaſe to the firſt Son of MS Tab. 


bis Body, and the Heirs Male of ſuch firſt Son, and 1o to the tourth, Re- 8 wa 
; . 4 Hl 7 a | ; . 20 — wall 
malnder to his Siſters, provided that B. commit no Waſte, and after 1 a1 
Bs Deceaſe without Iſſue of his Body to a Charity; Adjudged and At- reports it 
armed in Domo Proc. that B. had Eſtate Tail. Arg. Gibb. 13. cites thus, De. 
Hill, Geo. 1. the Caſe of Sutton v. Paman. viſe to Þ. 
| A | : for Life and 
alter his Death to the firſt Son of B. or Iſſue Male of his Body and to the next Heirs Mate of 
ſuch arit Son, and for Want of ſuch Iflue to the Second in like Mavner; but gots not to the 
third or other Sons, Provided that the ſaid B. nor the Heirs Male of bis Body foatl not commit Is a E, 0" 
defeat the Annuities or Charitable Bequelts in this Will, and then deviſed Annuities to two Siſter, a d 
er the Denh of his two Sifters, the Truſtees Mould app'y the Annuities to certain Caritas, 
achudged in Scacc. that this was an Eſtate Tail; Affirmed in the Houle of Lords. — This Cate 
as ſtared by Mr. Williams, who argued this Caſe in the Houle of Lords to be thus, thit A. was 
ſeiſed of Lands in H. in Fee of a Legal Eſtate, and in S. in Fee of a Truſt cr Equitabie I Pate, 
we by Will directed B. bis Nephew and Truſtee of the Land in S. to convey his Land a C. to tie 
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— — — — — —Ṽ wVv—ͤ—P — 
— == , nf 


—_— 2 
* — r 
= he * 


ee 
— oor ei —2— —— Woes RA. - 


p . 4 wid 
- — 
— 2 l be * 
— m — A — 2 


Devile. 
Uſe of his Wiil, and deviſed all his Lands in S. and A. to B. for Life, and afterwards 10 the ; 
or Iſſue Male of his Body lawfully to be begotten, and to the Heirs Male of the Body of ſuck 
Son, Remainder to the faid B's ſecond Son and his Heir Male in Tail (not carrying tiie Limit” 
over to his third or other Sons) and afterwards came this Clauſe (viz.) that immediately af, (Ong 
Death of the Teftator's Nephexv <vithout Iſſue Male of his Body the Premiſſes ſhould go over t 1 
tees for Charities. Afterwards B. ſuffered a Recovery and died without Iſſue, and the 1 00 
was, whether the Recovery barred the Charities ? And that this upon an Appeal from an 0. 8 
by the Barons of the ee to the Houſe of Lords was agreed by all the Lords, ay OY 
Lands in H. in which the Teſtator had a legal Eſtate, to be a good Recovery, and the Ch 
to be barred by it, but as to the Truſt Lands in S. the Order of the Court of Excheqy., 1 
reverſed by a Majority, the Effect whereof was only to reverſe the Plea allowed by the Exch. 
quer, and fo did only put the Reſpondents to anſwer over without determining the Right e 
againſt them Wms's Reports 754 Mich. 1721. Attorney General at the Relation of Folke, G 
Baitely v. Sutton and Payman. : : | 
Afterwards in Conſequence of this Order, tbe Barons decreed, that the Recovery by B. of the Tru 
Eſtate was void, as contrary to the Truſt created by A's Will, and becauſe there had been 5 Cnchhan 
of the Lands in S. to Jruſiees, purſuant to the Directions in the Wl, and directed a Conveyance ry: 
Perpetual Injunction for quieting Poſlcthon. But as to the Lands in H. in which the Teſtator had 
the legal Eſtate, the Court after a Trial at Law and a Special Verdict found, gave Fudgment fe 
the LeTors of the Plaimiff, being of Opinion that B. the Nephew rouk an Eftite Tail in H. a 
the Court ordered the Tenants to attorn &c. Wms's Rep. 766. in a Note there ſays, that the 
Order of the Hunſe Lords was 29 Jan. 1532. and that the Judgment rhereupon in the Eych.. 
teuer was Paſch. 1737. by the Name of (Paman being then dead) Attorney General v. You & 
al* — S. C. cited Forteſcue's Rep 66. Arg. by the Name of Sutton v. Paman — ( 
cited Arg. 8 Mod 257. | 
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23. A Deviſe to E. M. and R. S. during their natural Lives, equally 
to be divided between them, and after their Deceaſe to the next Heirs Mai: 
of their Bodies, but in Caſe either ꝙ them die without ſuch Iſue, then 

dei1ſe the fame unto the other of them, and after his Deceaſe tothe 
Heirs Males of his Body, and for Want of ſuch Iſſue of beth of them, 
then be deviſed over to others, with a Proviſo, that if any of the Deniſee 
cut down Timber, unleſs for neceſſary Bootes, they ſhould forteit ther 
Eſtates; It was held to be an Eſtate Tail in M. and 8 not wWithſtanding 
the Eſtate was limited to their next Heirs Male; this was the 
unanimous Reſolution of the Court of C. B. when the Lord Chan. 
cellor preſided there, and was, as I believe, to the Satisfaction of all 
Weſtminſter-Hall; and when this Cauſe was brought into B. R by 
Wrir of Error, that Court ſeemed to be of the fame Opinion, bur 
as to the Points of the Pleading, being in a Formedon, the 
were debated, but no Queſtion made as to the Limitation of Eſtate. 
Forteſcue's Rep. 84, 85. cited by Forteſcue J. as Paſch. 12 Geo. 1. 
Seagrave v. Miller. 

The Court, 24. A. deviſed Lands 0 J. for his Life, and a ter his Deceaſe . 
faid the 7he Heirs Male of the Body of the ſaid F. F. lawiull 


Words were ; . . * agg ro be Deg 
properly ten, and his Heirs Male for ever; but if the ſaid F. F. fhould happen 
Words to die without ſuch Heir Male; then he deviſed them over to W. R. &c. 
of Limi- Per tor. Cur, this was Eſtate Tail in J. S. and that the ſubſequent 


tation. 


— Words relied upon for the Plantiff, as (his) and ( he dies withoi 
bas It choſe ſuch Heir Male) are not ſufficient to reſtrain and alter che Operation ot 
Words had the Words (Heirs Male) and ſo qualiſy them, as to make a Deſcription 
been in a of the Perſon. Forteſcue J. thought (hi in Grammatical Conſtruc- 
Deed, as tion would properly refer ro Nicholas, but as to that the other 
„ in Judges gave no Opinion. But they all held that the Operation ot plain 
ir would and clear Words and a ſettled Rule of Law ſhould nor be deſeated, 
have been or broke into, by uncertain or doubttul Words, which they took the 


beyond all laſt at leaſt to be. But in Effect the Words (Heirs Males) mult be 
(Queſtion, 


3 rejected to make this an Eſtate for Lite only in Nicholas. And 
Eſtate therefore Judgment was given for the Defendant. 2 Ld. Raym. Rep. 


Tail had 1437. 1440. Mich. 13 Geo B. R. Goodright v. Pullyn & al. 
paſſed to 


the firſt Taker. And they laid it down for a Rule, that Words in a Will ſhall give the ve! 
fame Eſtate as ſuch Words in a Deed would, unlc the Intent of th: Party can be diſcovered '0 


the 


PP” 
JWeviſe. 2 5 7 


| frary Accordingly they . it an Eſtate Tail, Remainder to his Heirs in Fee, and 
jnagment for the Defendant. Barnard. Rep. in B. R. 6, Mich. 13 Geo. Goodrigbt v 


Fullen. | 
25 Deviſe 70 A. and B, two Siſters of the Teſtator equally for | | 
„alt Lives, without committing any Manner of Waſt, and if either i 


my ſaid Siſters A. or B. happen to die leaving Iſſue or Iſſues, then 1 
” wb Iſſue or Iſſues of their Mother's Share, or elſe in Traft for 14 


L 


—_— 
„ 


% Survivor or Survivors of them and their reſpective Iſſue or Iſſues; and | 
A. and B. die without Iſſue, and their Iſſue or Iſſues die without [//ue, b | 
then Remainder over &c. In the Grand Seſſions of Wales this was I 
held to be an Eſtate Tail; Upon Error brought in B. R. this Judg- 6 
ment was reverſed ; but after wards the Judgment was reverſed in D- | I! 
1 


mo Proc and the firſt Judgment eſtabliſhed. Gibb. 7. Paſch. 1 Geo. „ 
2. B. KR. Shaw v. Weigh. : 8 17 

26. J. deviſes Lands to his Wife for Life, and for her better Sup- 8 Mod. 253. 16 
port, he gives and bequeaths unto her the Sum of 500 J. to be raiſed 0 264. vol 


by her, or by her Executors, or Adminiſtrators, by Sale of Timber, or d = 10 
by Sale of any Part of the Prenuſſes, or otherwiſe, by digging, ſinking, S. C. in 1s 
getting, and Sale of Coal, on the Premiſſes, or any Part thereof at B. R. 2 | 1 


her's, her Executor's, and àdminiſtrator's Choice and Election; Judges 14 
and if my ſaid Wife ſball happen to die before the ſaid Sum be raiſed, as of 1 
atoreſaid, then he gave her Power, either by Deed or Will in her Life- 3 = 
time, to appoint any Perſon to raiſe the Jame after her Death in Manner Eſlate Tail, 
aforeſaid 3 provided nevertheleſs, that if eii her my Siſters hereafter named, but the 1 
or ſuch Ferſon, for whom my Truſtees hereatter named ſhall be SS ultice " 
Truſtees, ſonll pay unto my Wife her Executors &c. the ſaid Sum of — Tvia 
500 J. that the ſaid Power of ſelling ſhall ceaſe, and after the Deceaſe 382. Paſch. 
of my ſaid Wife, I deviſe all my Eſtate before mentioned to A. B. C. and * Geo. 2. 
the Survivor and Survivors of them, upon the Truſts hereafter men- war whole 
tioned, that is to ſay, in Truft for my Sifters A. E. and D. E. equally "ry I 
berwixt them during their Natural Lives, without committing any the Siſters 
Manner ot Watt nom and after the Deceaſe of my ſaid Wite ; pro- Were only 
vided alv ays that what Sum or Sums of Money, in Part, or in R 21 
full of the faid 500] hereby leſt to my White, ſhall be really paid to we * 
my Wile, her Executors &c. by either of my ſaid Siſters, that in that the Judg- 
Caſe my Will is, that ſuch Money be likewiſe raiſed by getting ot met in 
Coal on the Premiſſes only; and if either oft my ſaid Sitters hap- _ Fran 
pen to die, Icaving Iffue or Iſſues of her or their Bedies las fully bert“ 
begotten or to be begotten, then in Truſt for ſuch Iſſue or Iitues of —G.b» 
of the Mother's Share, orelſe in Truſt tor the Survivor or Sutvivor's 729 Patch. 
ot them, and their reſpective Iſſue or Iſſues; and if ir ſhall happen Wee 2: 
that Loth my faid Sitters die without Iſſue as aforeſaid, and their 1 Sy 
840 a ourt held 
Iſtue or Iſſues to die without Iſſue or Iſſues Iawtully to be begotten, the Judg- 
the ſaid Truſtees to ſtand and be intruſted to, and tor my Kinlman ment in 
J. S. and the Heirs Males of his Body &c. and for Want ot ſuch 3 
lſſue, then in Truſt for R. G. &c. And the chief Queſtion was, eng, and 
. . 1 s : S, an 
whether this was an Eſtate Tail, or an Eſtate for Lite, and it Was that it 
adjudged an Eſtate Tail in the Siſters, in the Great Seſſions for the mult be re- 
County of F. zehich Judgment was reverſed on a Writ of Error in 1 
B. R. but on a Writ of Error in the Houle of Lords, this laſt 28. 
Judgment was reverſed and the firſt eſtabliſhed, by the Opinion ot on Error 
tyres Ch, J. J. Pengelly Ch. B. and Forteſcue J. againſt the Opinion brought 
ol ali the Reſt of the Judges, who held it onſy an Eſtate tor Lite 7 26 
Beg Siſters, Equ. Abr. 184, pl. 28. 28 April 1729. Shaw v. of Lords, 
Sh. the Lo ds 
| | Fa ; 1 defired that 
8 3 8 1! ould attend in Order to deliver the the'r Opinions, and Mr. Juſtice Forteſcue, Ld. 
3. Pengelly, and Ld, Ch. J. Eyre were ou the Judgment, but al the Reſt of the us ges and Ba- 
au | YON) 


3 2 2. 9 — 


MVS EVN 


BRITANNICVM 


Deviſe. 


rons argued in Support of it; Bur it was reverſed on 28 Apr. 1929.—Barnard. Rep. in B R. 5g. 
Juigment in the Grand Seſſions reverſed —Forteſcue's Rep. 58. to 91. 8. C with his on A, J 
in the Houle of Lords, and that the Judgment in B. R. was there reverſed Nemine Contradiceny, 
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Gibb. 33. 27, A. by Will deviſed Land, and alſo 1000 J. 10 be laid yy i 
S. C og Land to the ſame Uſes, viz. the 10000 J. to Truſtees 10 purchaſe Longs 
he Matter 10 le ſettled on B. for Life, ſans Waſte, Remainder to Truftes &. . 
of the preſerve Sc Remainder o the Heirs of the ns B. Remainder gy, 
Rolls ac- with 4 Power for B. to make a Fointure. And by the ſame Wil 
cording'y. A. deviſed Lands to B in the very ſame Manner. Ic was decree 9 
Fqu. Ga the Matter of the Rolls, after having taken Time to conſider of i 
185. pl. zo. that as tothe Lands, an Eſtate for Lite only paſſed to B with Re. 
Pampilloz mainder to the Heirs of his Body by Purchaſe ; and as to the 10080 
v. Voke the Court had evideutly Power over that, which therefore ſhould h 


—8. C. de {ertled ſo as to make B. Tenant for Lite only, and that his Sons 


N ſhould take in Tail Male ſucceſſively &c. according to Teſtator's In. 
by the. tention. But L. C. King upon Appeal to him declared, if the lx. 
Mater9* viſe of the Lands, though ſaid to be Sans Waſte, with Remainder 
— . wo Truſtees to preſerve &c. Remainder to the Heirs of the Body at 
Arg. Caſes yer this Remainder was within the General Rule and muit operate 
in Chan. as Words of Limitation and create a veſted Eſtate Tail in B. By 
Sp as to the 100001]. his Lordſhip held, as the Maſter of the Rolls 
„Time 8. did, and ſaid that the Diveiiy was where the Will paſſes a Lys 
in that of FE/tate, and where it only Executory and the Party muſt come to this Cum 
Ld. Ole in Order to have the Benefit of the Will; that in the later Cafe the 
norchy v. Intention ſbould take Place and not the Rules of Law. 2 Wiss 
Bae ee, Rep. 471. Trin. 1728. (Hill 1731.) Papillion v. Voice. 

accordingly | 


Ibid. 19. Mich 1533. 


28. Upon the Trial of the Iſſue in this Cauſe, the Queſtion was, 
what Eſtate the Words in a Will conveyed, which were theſe fol 
lowing. I deviſe my Lands to A. for Life, and after his Decuſ; 
Remainder to the Fleirs- Male of the Body of A. and to the Hum. 
Males of ſuch Iſſue Male. The Ch. J. was of Opinion, that 
they conveyed an Eſtate Tail to A. and ſaid, that the ſettled 
Diſtinction was, where the Word (Heir) is in the firgular 
Number, and a Limitation made to the Iſſue of ſuch Heir, the Word 
Heir is conſidered as a Word of Purchaſe and a Deſcriptio Perſons ; 
but whereever the Word (Feirs is in the Plural Number) and a Li- 
mitation made to the Iſſue of ſuch Heirs, the Word Heirs is conli- 
dered as a Weird of Deſcent and not of Purchaſe. Barnard. Rep. in 
B. R. 367. Trin. 3 Geo. 2. Burnet v. Coby. 

29. Deviſe to B. and his Heirs lawiully to begotten, that is to ſa), 
to his firſt, ſecond, third, and every other don and Sons ſucceſſively, lau- 

Barnard. fully to be begotren of the Body of the ſaid B. and the Heirs of Ie 
Rep w  LPoay of ſuch firft, ſecond third, and every other Son and Sons ſucceſſively lau- 
Ys $3: fully ifſuing, as they ſhall be in Seniority of Age and Priority et 
Diele S. C. Birth, the Eldeſt always and the Heirs of his Body to be preterred 
adjudged before the Youngeſt and the Heirs of his Body, ana is Default of 
by 3 J- ſuch Iſſue then to his Right Heirs for ever. Per Cur. B. has only an 
pon Eſtate tor Lite and not an Entail ; and the viz. and the other Clauſes 
age J. and b 1 5 8 l N 
they were are not contrary but explanatory of what Heirs of the Body cl 
clear of the Deviſor meant; And Judgment accordingly by the uvantmou? 
jag Opinion of the whole Court. 2 Ld. Raym. Rep. 1561. Mich. 3 
Wo, 3 Geo. 2 B. R. Lowe v. Davis. 
der the 


viz. aicertained the General Neſcription of the former and explained the Teſtator's Meaning to be 
that B. ſhould have a bare Eſtate for Life, the Remander to his Sons in Tail, and they thouz't 
the Caſe in 2 Vern. 449 [Bampfield v. Popham] diſtinguiſhable from this; For there the Words 
are by Way of Limitation, but here they explain one another. . 

(c. b) Ef: 


| 


2 
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b) Eſtate for Life, Tail, or Fee, by Implication. 
| By Way of Enlargement. 


I. T ANDS were deviſed to A. and the Heirs Males of his Body 
and if he dies without Heirs of his Body, that the Land ſha/? 

baden to à Stranger; It was adjudged that the Words (Heirs ot the 
Body) in the Contingent, or Condition, ſhall not enlarge the Eſtate 
orecedent, Viz. Heirs Males of the Body, but ſhall be referred to 
that and no further. Cited by Mead, Mo. 124. pl. 269. Paſch. 25 
Cliz as a Caſe in C. B. Claxton v. Glafier. Oh 

2, The Teftator made his Will in theſe Words, (viz.) Fit foal! 
pleaſe Ged to rake my Son Richard before he ſhall have Iſſue of his Bo- 
Ar, lo that my Lands deſcend to C. his Brother, then &c. all the Juſtices 
agreed, that this was a plain Implication to make this an Eſtate 
Fal in Richard by Implication. Owen. 29. 29 Eliz, Coſen's 
Cale. 

3. A. has B a Son by a firſt Venter, and C. and D. by a Second 
Venter, and deviſes Land to C. and D. And if either of them or their 
Heirs do ſell the ſame the Giſt ſhall be void. It is a Fee by the In- 
tent of the Deviſor by the Word (Heirs). Cro. E. 744 pi. 22. Hill. 
42 Eliz B. R. Shailard v. Baker. 

4 So where it was, if either of them or their Heirs do ſell the 
ſ:me the Land ſhall revert, thall not be conſtrued an Eſtate Tail, when 
i docs not appear his Intent was to make an Eſtate Tail, but a 
Condition. Cro. E. 1745. Shailard v. Baker. 

5. \ Man deviſed Lands in London, to his Son and Heirs, after 
the Death of his Wife, and if his Daughters cverlived hir Wife, Son, 
aud his Heirs, they ſhould have it for Life, and after their Deaths F. 
. ſhould have it paying 61. Yearly to the Company of Merchant- 
Taylors London, to be beſtowed in Charitable Uſes. Reſolved that 
the \\ ite has Eſtate for Lite by Implication ; Secondly, that the Son 
had Tail by Implication, and not Fee-Simple; for as long as the 
Daughters lived, the Son could not die withour Heirs Collateral. 
Thirdly, chat the Eftate to J. S. after the Death of the Daughters 
was a Fee-Simple by Reaſon of the Annual Payment of the Money. 
Mo 852; 853. pl. 1164. 1 Jac. Anon. | | 

6. Deviie zo A. for his Natural Life, and after his Deceaſe, I give S. C 2 Lev. 
the ſame zo the Iſſue of his Body lawtully begotten on a Second Wiſe, 5* "= 
and tor Want of ſuch Iſſue to B. and his Heirs for ever. Provided ery Ps 
that A. may make a Fointure of all the Premiſſes to ſuch Second Wife, that this 
which the may enjoy during her Life. This was adjudged an Eſtate Judgment 
tor Lite only in A. Per Twiſden and Rainsford J. againſt Hale ary de 
Ch. J. Vent. 225. 232. Mich. 24 Car. 2. King v. Melling. Senate 


Chamber 
S. C. and 8. P. 


pan the Point of Law. For all there agreed that A. took Eſtate Tail 
: Wms's Rep. 472. Arg. | 

Thc Power for A. to make a Jointure is no Indication that an Eſtate for Life only and not 
in Eitare Tail was intended to paſs; becauſe though Tenant in Tail could make a [cinture, 
zet nat without deſtroying the Eſtate Tail by Flne or Recovery; whereas the Teſtwor's Inten- 
on night reatonably be that A. ſhould wake a Jointure without cutting off the E t il, Cle 
Arg. as held by Ld. Harcourt and ſa reverſed a Decree of Ld. C. Cowper's in the Cale of Bale 
„Coleman. See 2 Wmis's Rep. 473, 474. Trin. 1728. in Cale of Papillion v. Voice. 


7. T. H. had three Sons, T. B. and R. and deviſes Lands to 
B. and R. and if B. dies without Heirs, R. fall have his Part; 
and 


__ r * * nes — 


Skin 558. 
8. C. 


Deviſe. 


and if R. dies without Heirs, 7. hall have it. The Queſtion Was. 
what Eſtate R. had in his Moiety? For it was agreed that B. had ; 
Eſtate Tail by Implication, by Virtue of the Words ſubſequent ,, 
the Deviſe, viz, and if B. die without &c. it was argued per Mat. 
nard, that R. ſhould alſo have an Eſtate Tail, becauſe thoſe Wos, 
that did give were the ſame to both of them; and then whey tie 
Teſtator had by the ſubſequent Words declared what Eſtate he gi 
intend ſhould paſs to B. when he ſays, I deviſe to B. and R. the 
Words being the ſame to R. ſhall carry the Eſtate in the fame Manner 
Nudigate argued e contra, for that by the firit Words, if the Tejz. 
ror had gone no farther, but only ſaid, I deviſe theſe Lands tog 
and R. neither of them had had but Eſtates for Life; and then ben 
the Teſtator by ſubſequent Words enlarges the Eftare of one g 
them (by ſaying T. ſhall have it) this Word (it) ſhall relate only t 
B's Part that was before deviſed to R. if B. dies without Heir, And 
the Court inclined to this latter Opinion, that R. had but an Eye 
for Life in his Moiety, Implications that carry #*/tates olg ht to |, 
plain and ſtrong; and ſo gave Judgment Niſi. Fizem. Rep, 85. fl. 
104. Paſch. 1673. Allen v. Spendlove. 

8. It one deviſes to his Wife 6007. to be paid to J. C. for the Ln 
he purchaſed of him, and are already ſettled on his Wife for her Li's t; 
Port of her Feinture, and the Lands were not ſettled, this is a M. 
take in the Teſtator, and ſhall not by Implication amount to à be 
viſe of them to his Wife for her Lite, it not appearing that he in- 
tended to paſs theſe Lands by his Will. Adjudged per Pollexten Ch, 
J. Rokeby and Ventris, but Powell contra, for here appears an lu. 
tent that the Wife ſthould have them, and though he is miſtaken 
as to the Way of her taking by the Settlement, the ſhall hue 
them by ſuch. Way as the may, viz. by the Will, rather than 
his Intent ſhall be fruſtrated. 3 Lev. 259. Trin. 1 W. & M. in C. 


B. Wright v. Wivell. 


9. G-C. The Father being ſeiſed of the Lands in Queſtion made 
a dettlement thereof to &. his Son for Life, Remainder to his firſt Gs. 
Sn in Tail Male, Reverſion in Fee to E. the Father, who in Fun 
1683 made his Will as follows, viz. As touching my Lands and Ten- 
ments Ge. my Will is, that if my Son's Wife die during the Life of bu 
Husband without Iſſue-Male, that then he fall have Power to make 1 
Fointure to any other Wife, and for Want of Iſſue Male of his ſaid Sm, 
thea the Lands fhall be and remain to his Son by any other Wife, ani 
his Grand-daughicr fhall have 4000 l. and in Caſe of Failure of Iſſi- 
Male by his Son G. then all his Lands ſhall go to his Grandchildren and 
their Heirs, Share and Share alike. - It will be impoſſible to make this 
an Eſtate Tail by tacking the Eſtate by the Will to the Eſtate for 
Lite in the Settlement on Purpoſe to ſupport the Contingent Re. 
mainder 3 becauſe the Settlement and Will are two diftintF Conveyances; 
and theretore Judgment was given that this was not Eſtate Tail. 4 
Mod. 316. to 319. Mich. 6 W. & M. in B. R. Moor v. Parker. 

to. A. ſeiſed of Lands in Fee had Iſſue two Sons B. and C. and made 
his Will and deviſed ſeveral Lands to B. and that B. fhould renouncs 
all his Right in Black- Acre (of which the Deviſor was then ſeiſed) “, 
C. and it was objected, that this was no Deviſe of the Land co C. 2dly. 
That if B. thould releaſe his Right, this was intended to be only 
an Eſtate tor Life; but becauſe the Words were (all his Right) it was 
apparent that A. intended that C. ſhould have bee, and accordingly they 
certified their Opinions to the Lord Chancellor. Ld. Raym. Rep. 
187. Paſch. 9 W. cited by Treby Ch, J. as lately reterred by «ie 
Lord Chancellor to Holt Ch. J. and hiamfelt; Hodgkinſon v. Star. 


11. De- 


— ——2— 2 


r — ll — — Alt. 


261 


- 


Deviſe. 
Deviſe to A. for Life, Remainder to the firſt Son of A, in Tail This Caſe 
And ſo on to the Teath Son in Tail Male, and if the ſaid A.” "4-40 

It bont Iſſue Male of his Body, the Remainder over. Alſo by a field, 4 
ieil annexed, he recited whereas he had given an Eftate Tail to A. miſreported 
And it was objected, that by the Codicil the Intent of the in Salk. 
bor appeared and that by the Will A. had an Eſtate 32555 _ 
for he might have * Pofthumons Children and more then Ten ,, vi.” ir 
Seed non Allocatur; For where a particular Eftate is expreſsly was a. De- 
„i, we will not by any ſubſequent Clauſe collect a contrary viſe to A 
Intent inconſiſtent with the firſt by Implication; and therefore they ee 
conſtrued dying without Iſſue Male, a dying without ſuch [re Male. the firſt Son 
And they ſaid there was a mighty Difference between a Deviſe to A of A in Tail 
770 if he die without Iſſue, then to B. and a Deviſe to A. for Life, and Male; and 
ir he die without Itlue, then to B. Adjudged per Wright Ld. 0 1 
Keeper, Holt Ch. J. and Trevor Ch. J. 1 Salk. 236. Hill. 2 Ann. | wa 


_— 


La 3 
3 
. 4 


Canc. Popham v. Bamfield. Male; and 
he has drop- 
red the material Werds, «To all and every Son and Sons of his Body, for it was not to the 
enth Son only as he puts it; and if 4 dies avithout 1iſzze Male of bis Body Remainder over, and 
by a Oi annexed, he vecited, that whereas he had given an Eſtate Tail to A, &Cc. And it was 
objected there, that the Teftator's Intent appeared that A. ſhould have an Eſtate Tail, and A. 
micht have Poſthumous Children, and more than ten Sons, fed non allocatur; for gere a Particu- 
tr FEflate is expreſly deviſed, we will not by any ſubſequent Clauſe collect a contrary Intent inconſiſteut 
nb the firſt by Iniplication; and therefore they conſtrued “ dying without Iſſue Male“ dying 
without tuen Iflue Male The Caſe in Truth was a Devife was made to A. for Life, Re- 
maipder to all ana every Son and Sons of his Body, who therefore would all be intitled ro take be- 
lore the Remainder Man; fo that here being a Deviſe to all the Sons, there was no Occ ſion to 
conſtrue it an Eſtite Tail in Order to fulfil the Intention of the Teſtator. Per Rus mond Ch. 
. who id he had ſeen the Cale. Gibb. 26, 27. Paſch. 1 Geo 2 B. K. in Cafe of Shaw v. 
Weich. RN 
* Thee Words being Words of Limitation only, after an expreſs Eſtate for Life and being 
in Doetault of ſuch Hue could not create an Eſtate Tail, and the rather too, where it wonld 
detent the Intent of the Teſtator (as where he limited it over to ſeveral others in the like Man- 
ner) by impowering A. to whom it was limited to barr all the ſubſequent Remainders by a 


kecovery, W's Rep. 333. per Ld. C. Cowper Hill. 1916. Humberſton v. Humberſton. 


12. T. C. being ſeiſed in Fee of Lands in W. convey'd the fame to 
the Vie of B. his Son for Lite, Remainder to M. his Wife tor Lite, 
Remainder to the light Heirs of B. and dies; B. by his Will deviſes 
in thele Words (v1z.) Ay Lands in W. my Wife is to enjoy for her Life, 
and after ker Death of Right it goeth to my Daughter H. for ever, pro- 
aue fhe has Heirs. Now if my ſaid Daughter ſhould die belore her 
Hot fer, or without Heirs, and my ſaid Wife MH. loud marry again, and 
ave an Heir Male, I bequeath him all my Right to that K/tate, not 
thinking 1 can ſufficiently reward her Love. B. died without Lijue 
Wale, having only one Daughter E. who died without Iſſue, and the 
Leftors of the Plaintiff are Heirs at Law to her, and Co-Heirs of 
J. C. Brother of the ſaid B. After B's Death, M.. married T. H. by 
whom the had Iſſue the Deſendant. For the Plaintiff it was inlifted, 
that rhe Leſlors of the Plaintiff are the Heirs at Law to whom the 
Eitace belongs, if it is not diſpoſed of otherwiſe by the Will of B. 
That by this Will nothing paſſed to the Defendant ; tor he could noc 
tabe but by way of Remainder, or by way of Executory Deviſe; and 
he could not rake by way of Remainder, becauſe nothing is deviſed to 
E. the Daughter; tor the Will does not give her any Eſtate, but only 
recttes the Eſtate which ſhe had before; tor it ſays, his Wite thall en- 
Joy tor her Lite, and aſter her Deceaſe of Right it goes to his Daughter 
lor ever, provided ſhe have Heirs, which is only a Narration or Re- 
cital of the Eſtates as they were by the Marriage Settlement. And 
aterwards Judgment was given for the Plaintiff upon the firſt Point, 
und here was ao Deviſe to E. and then the firſt Sun of the Wife by her 
Jecond Hausband could not take by way of Remamder. Comyns's Rep. 232, 
283 234. pl. 130. Mich. 2 Geo. B. R. Right v. Hammond, &c. al. 

X XL 1. (2 


In Son in Tail 


« . I m . „ * _ 
— % — — — —æ—ĩ— ͤu— ba » * * * 2 * 
1 - . 2 9 — . 2 . bow — 5 SJ So = n : — 
— a * A — — > > 4 <7; > l l In _ — 3.4 
* — 4 — * — 2 12 eres 2% . - a — — 1 - . ”Y _— —_ 
< =. > — —— \ - w — 5 3 * TEX * _—_ My. We = Ws: — 5 2 — iS * — Op - 
; " 2 * _ * — = — — 
: , 4 _ I - AT 
— p S : ws ND = - — — — — TONNE — - — 
e ã́!! aa ae a _—_—_—_—_—_ r - PITTS ⁵ Q —__ — —— . —Üu— md 7 —˙*˙*— ˙—ͥ A AE" CA” 77 4 b — 8 5 
4 : 


262 „ 3 4 A 


— a 


Cro E.26. 13. If he dies without Iſſue, or before Iſſue, or it he departs ang Un. 

8 2 ing Iſſue, or it he dies not having a Son, all theſe Limitations er 

Le. 28 5. S. C. Eſtate Tail. Arg. 2 Vern. 766. Trin. 1719. in Cafe of Pin 

— Vent. Elkin, 

230. 8. P. 14. The holding an Eſtate Tail good by Implication ig 9jwgy; ;, 
Maintenance the Intention of the Deviſor. Arg. 10 Mod. 403. Pa, 
4 Geo. 1. in Canc. in Caſe of Target v. Grant. | | 


Cate an 


bur * v. 


15. And per Parker C. it is ever in Favour of the Heir at Lam thy | 


Eſtate Tail is created by Implication, to whom no Eſtate being gien 
by the Will ſo as to enable him to take by Purchaſe, and there being 
Neceſſity (if he takes at all) of his taking by Deſcent, Whetefore ? 
ſupport the Intention of the Teftator that the Heir ſholild tale the Lan 
creates by Implication an Eſtate Tail in the Anceſtor to velt it in gie 
Iſſue by Deſcent. 10 Mod. 403. Paſch. 4 Geo. 1. in Catic. in Cale (4 
Target v. Grant. 

16. But where there is a Proviſion how it ſhall go to the Iſſue this Ra. 
ſon ceaſes, as where in the Principal Caſe it was deviſed to gy j; 
Remainder to ſuch of the Iſſue of the Deviſee for Life as the ſaid |. 
viſee tor Lite ſhould deviſe the ſame unto; in this Cafe, until ſuch he. 
viſe made by the Deviſee, nothing veſts in the Iſſue, Per Parker C. 1, 
Mod. 403. Paſch. 4 Geo. in Canc. Target v. Grant. 

17. R. W. ſeiſed in Fee of the Lands in Queſtion had rwo Hus R. 
and &. and by his Will deviſed in theſe Words, viz. I give 10 uy M/ 
F. all my Freehold Lands in C. in the County of E. (being the Lands in 
Oneſtion) and after ſome other Bequeſts he ſays, I give to my Son G. 15 
Freehold Lands in C. after my Wife's Deceaſe ; and if it fhail happen that 
my Son G. ſhould die before he attain the Age of 21 Nears, then the [1 
Lands fhall deſcend to my Son R. and his Heirs for ever; R. was the 
Eldeft Son and Heir of the Teftator, G. was his Younger Son by a ſecond 
Wite; G. attained his Age of 21, and by his Will deviſed the Lands to 
his Sijter, the Wife of the Detendant and her Heirs, and then died in 
the Life of F. his Mother, The Leſſor of the Plaintiff claimed under 

R. and it was referred by Eyre J. whether (. had an Eſtate in Fee, or 
only tor Life; and it was inſiſted that G. took a Fee, for if he had 
only an Eſtate for Lite, he took nothing, and the Deviſe that K. his 
Heir ſhould rake if G. died under Age, imports that he ſhould not 
take, it he did not die under Age; But by Eyre J. here is no Dez! 
76 the Herr of G. and no one ſhall rake againſt the Heir without an ex- 
preſs Deviſe to him. Judgment for the Plaintiff, Comyns's Rep. 353, 
354. pl. 197. Mich. 7 Geo. C. B. Fowler v. Blackwell, & al. 

18. It Lands are deviſed to Truſtees, without any Words of Limitation 
to ſupport the Truſt of Eftates of Inheritance, they by Implication multi 
have an Eſtate of Inheritance fufficient to ſupport the Truſt; tor there 
is no Difterence between a Deviſe to a Man tor ever, and to a Man upon 
Truſts, which may continue for ever. Adjudged. Eq. Abr. 196. pl. 5. 
cites Paſch. 1 Geo. 2. in B. R. in Cafe of Shaw v. Wright. 

MS. Rep. 19. Mrs, Frances Ellis by Will dated 10 December 1685. deviſes all 
1 her Manors, Meſſuages, Lands, Tenements and Heredicaments in A. B. 
Lady Jones and C. in the Counties of Glouceſter and Surrey to Thomas Earl d 
ﬆ& al' v. Ld. in the County of Dorſet Eſq; and Charles Morgan of the lt- 
Say and ner Temple Eſq; their Heirs and Affigns for ever, upon Truſt and Cu. 
Sal & al. fidence nevertheleſs, but not upon Condition that they and rhe Survivor 
ot them, and the Heirs of ſuch Survivor, ſhall and will in the fit 

Place, out of the Rents, Iſſues and Profits of the ſaid Manors &C. 5 

and ſatisfy the ſeveral Legacies, Deviſes and Begucſts herein after me 

tioned, viz, Imprimis, the gives and deviſes an Annuity of 0 

Jane Maſters for Lite, and then deviſes other Annuities for Life to othet 

Perſons, to be paid out of the Rents and Profits, and after her 1 10 ies 

re- iοj⁰ll 
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ie themſelves their Coſts and Charges, ſbe doth appoint her Truſ- 
1 I Of and Reſidue of the Rents, Iſſues 200 Profits to 1. 
A r Hands of her Daughter Cecil Fiennes, or to ſuch Perſon or Perſons as 
pr ſhall by any Writing or Writings under her Hand and Seal dire and 
ſpe iin for and during the Term of her natural Life, and from and after 
"4 Deceaſe, the Truſtees to ſtand and be ſeiſed ot the Premiſſes to the 
4% of the Heirs of the Body of her ſaid Daughter Cecil Fiennes, ſeverally 
5 ſucceſſroely as they ſhail happen to be in Priority of Birth and Scniority 
if Age, and to the Heirs of their reſpective Bodies in Tail general ſubjet? to 
% Payment of the ſeveral Annuities, And in Caſe of Failure of the Iſſue 
| if the Body of her ſaid Daughter Cecil Fiennes, then to the Uſe of Lady 
(tberine Jones &c. Cecil Fiennes and her Husband levied a Fine, 
and ſuffered a Recovery of the Premiſſes, and died without Iſſue, un- 
der whom the Detendant Lord Say and Seale claims the Eitate, and 
| Lady Catherine Jones claims under the Will of Mrs. Frances Ellis by 

Virtue of the Remainder limited to her by the ſaid Will. 

Talbot, Solicitor General, and Mr. Mead tor the Plaintiff, argued, 
That Cecil Fiennes took only a Truſt Eſtate for Lite by the Will, with 
; Contingent Remainder to the Heirs of her Body in Tail General, 
and conſequently the F ine and Recover by Cecil Fiennes could not 
bar the Remainder given to the Plaintiff by the Will of Frances Ellis, 
that the Direction to the Truſtees to pay the Reſt and Reſidue of the 
Rents and Profits, after Payment of the ſeveral Annuities to the proper 
Hands of Cecil Fiennes, who was a married Woman, was a Bare 
Truit, and not an Uſe executed by the Statute of 27 H. 8. of Uſes. It 
vis a Truſt tor her ſeparate Benefit, and for the Benefit ot the Annui- 
tants, and to conſtrue it an Uſe executed would ſubject it to the 
pon er and Controul of her Husband, contrary to the plain Intent of 
ce Teſtatrix. | 


words, viz. in Caſe of Failure of Iſſue of the Body of the {aid 
rnen to the Plaintiff Lady Catherine Jones &c. theſe Words do 
nut create an Eftare Tail in Cecil Fiennes by Implication, but only 
connect the Remainder over with the Precedent Eftate, bur don't in- 
* the Precedent Eſtate, becauſe no legal Eſtate veited in Cecil 
jennes. 

The Attorney General and Mr. Lutwitch for the Deſendant argued, 
that it the firſt Eſtate deviſed to Cecil Fiennes be a Truſt, Why is not 
the ſublequent Limitation to the Heirs of her Body a Truſt likewiſe ? 
The legal Eſtate is given to the Truſtees and their Heirs, and it the 
legal Eitace paſies to them in Fee, all the ſubſequent Utes are Uſes upon 
an Uſe, and conſequently Truſts not executed by the Statute 27 H. 8. 
and it the Eſtate given to C. F. tor Lite, and the ſubſequent Limitation 
to the Heirs of her Body be likewiſe a Truſt, theſe two Truſt Ettates 
will be conſolidated together, and create an Ettate Tail in Equity, and 
then the Fine and Recovery will operate upon an Eſtate Tail in Equity, 
as Well as upon an Eſtate Tail at Law, and bar the Remainders, and 
in this Caſe either both Eſtates are executed by the Statute, or neither, 
and take it either way, the Remainder to the Plaintiff is barr'd. 

King C. was of Opinion that by the Words of the Will the Uſe was 
executed in the Truſtees and their Heirs during rhe Lite of Cecil 
Fiennes, and ſhe had only a Truſt in the Surplus ot the Rents and 
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2 . Uſe executed in the Heirs of her Body, thoſe different Intere 
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„ 44.\ Anceſtor, and decreed accordingly tor the Plaintiff, who was yy; ; 
. ,, Remainder under the Will. 
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Profits, after Payment of the Annuicies during her Life, but h 
ſubſequent Words, viz, That the Truſtees ſhould ftand ſeiſed 0 

Uſe ot the Heirs of the Body of Cecil Fiennes &c. ſubject to the * 
ment of the Annuities, the Uſe was executed in the Perſons intitle hy 
take by Virtue thereot, chargeable with the Payment of the Ay, g 
and therefore there being only a Truſt Eſtate in the Anceſtor 


V tho = - 


Witiez 
5 And a 


„ not unite ſo as to create an Eſtate Tail by Operation of Lay in the 


— 
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(D. b) Eſtate for Liſe, in Tail, or Fee. By Word, 


of Reſtriction or Implication. 


i. JF a Man deviſe his Lands to three and to his own Heirs, au 1 
1 the one ſhall take the Profits, and dies; the Pernour dies; the 
other thall be compelled by Subpœna to make an Eſtate, or relcaſe 1, 
the Heir of the Deviſor; tor this Deviſe Hall be taken to be ty 10 U 
of the Pernour for his Life, and after to the Uſe of the Feoffor and ty 
Heirs ; Quod Nota. Br. Feoffments al Ules, pl. 49. cites 30 H. 5, 
Ow, 29, 20. 2, A. had Iſſue B. C. and D. Sons; B. dies leaving his Wite enſient: 
29 8 A. deviſes to the Child my Son B's Wife nom goes with 201. Yearly to be 
_ e paid to the Uſe of the Child for 20 Tears, and if my Son C. die befi by 
ſeems to be tas any Iſſue of his Body, ſo that my Land deſcend to D. before he comes n 
S C. agreed 21 Years, chen &c. C. by Implication of the Will had Eitate in Tal, 
by all the as well by the Words (if he die before he hath Iſſue) as if it had been 
ge (it be die without Iſſue). Mo. 127. pl. 275. Paſch. 25 Eliz, Newton 
plain Impli- v. Barnardine. 
Cation do 


make an Eſtate Tail. 13 H. 7. 17. 


3 Le 115. 3. It a Copyholder ſurrenders to the Uſe of his Nil, and after devil 
pl. 155- 8. C part to A. ather part to B. and the reſt to C. and if A. B. and C. line till 
© Aer pat Ae, and have Iſſue, then to them and their Heirs, to give and ſell at thin 
; Pleaſure; and if one of them die without Iſſue, wills that the other, . 
others, fall have all the Lands; and if all die without Iſſue, that hs 
EFxecutors fhall ſell the ſame, and give the Money to the Poor. It wa 
agreed by all, that by the firſt Words of the Will the three Deriſes 
had but an Eſtate for Lite; and atrerwards reſolved, that no Eltac 
Tail is created by the Will, but that the Fee Simple is ſettled in then 
when they came to their lawful Age and have Iſſue, and fo the Rei 
ot the Deviſe is void; and Judgment accordingly. 2 Le 68. pl. 92 
Trin. 2) Eliz. C. B. Brian v. Cawſen. 
4. Deviſe to his Wife for Life, and that after her Deceaſe that his Ex 
ecutors ſhould receive the Profits till goo l. could be raiſed for the Pele. 
ment of his Daughters; and after that Sum was levied, then the Land. 
ſhall remain to his right Heirs Males for ever; and if his Heirs Mt 
fould diſturb his Executors in receiving the Profits, then their Eſtate fa 
ceaſe, and the Lands ſhall be divided amongſt his Daughters then livios, 
The Heir Male made a Leaſe to the Plaintiff; the Daughters earres, 
and the Leſſee brought an Ejectment; but Judgment was given 2g48" 
him. Cited by Hobart Ch. J. Hob. 34. as adjudged Mich. 7 Jac. 3 
R. Rot. 115. as Aſhenhurſt's Cale, alias, 1 v. Curtis. 


5. K deviſe 
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Deviſe. 265 
N deviſed that if his Daughter B. married F. F. then his Cited Arg. 


1,inds ſhould be and remain 70 B. and the Heirs of her Body, but if B. Mod 222 


= // without Iſſue, then after the Death of B. and Ff. 5. they ſhould be gd le 


od remain to C. and D. Afterward B. married J. S. and died without 2 Vern. 351, 
ue 4: 8. ſurvived. The Court of Chancery decreed the Profits to and thar it 
. 5 bor Lite, but upon Appeal to the Lords this Decree was reverſed. C8 reſolved 


ie | . > in the Houle 
Parliament Caſes 87. Wood, alias Cranmer v. D. of Southampton. , Lords, 


| | thar zo Truſt 
Joins decluar'd during the Life of J. F. (but only from and after the Death of J. 8. and is without 
Ie and 8. being dead without Iſſue, and J S. yet living,) that during his Life the Truft re- 
julted and deſcended to the Heirs at Law of A, 


6. Deviſe of Lands in Truſt for A. for Life, with Power to make Wms's Rep. 
Leijes, and irom and after her Deceaſe in Trait for the Hers Males of > _—_ 
the Kody of A. Cowper C. decreed an Eſtate tor Lite only, to be con- 5 ill“ 
weed io A. and to his firſt and other Sons in Tale Male. But Ld. 36 Elis. 


Harcourt decreed an Eſtate Tail to A. and the Heirs Male of his Body, B. R. S b. 
ir being by VV 11}, but admitted it might be otherwiſe on Marriage Ar- This 


z - & Power to 
. } 8 1 57 4 * 2 4 j 2 7 
ticles founded on the Agreement of Parties. But in a M ill you muſt e e aka 


take the Words as you had them. 2 Vera, 671. Paſch. 1711. Baile v. is ſo far from 
Aleman. G reſtr ining 
Colema the Eſtate 
from being a Tail, that it is an Improvement of the Eſtate Tail itſelf, in regard that by the Statute 
HS the Power df iesfivg thereby given to the Tenant in Tail, will bind only the Iflue, and not 
tl Rem incer or Reverfion, but now by this expreſs Power the Leaſes made in purſuance thereof <vi!l 
ly the Remainder or Heverſton as well as the Iſſue, and ſuch Leaſes fo made are good without Fine 
or Recovery Per Northey Attorge General. Arg. Wms's Rep. 144. and admitted per Lord Har- 
court. 1b:d 145. Paſch. 1911. Bale v. Coleman. 


„. William Stawell of Bovey Tracey Park in the County of Devon, MS Rev. 
by his Will dared ad june 1702, did deviſe and bequeith unto William Trin. Vac 

4 8 : . > 1 -.,- 8 Ann. and 
Colman of Gornhay in the ſaid County of Devon, Eliz. Bale, Wie p,c., 19 
(| Cariftopher Bale Elq. and William Bogan the Son of Walter Bogan Ann. in 
ol Gatecomb Efiq. and John Legaſſick ot little Hempſton, Clerk, a// Canc Bale 
ee, Manors, Tenemeats, Meſſuages and Hereditaments whatſocver, & Cof man, 
uate in the Counties of Devon and Cornwall, to have and to hold the hich is the 
tame te them the fatd William Coleman, Elis, Bale, Milliam Bogan, S C. as 
md Tuba Leeafick, their Heirs and Afſigns for ever, to the Intent they the above ; 
the td WW. C. E. B. William Bogan and John Legaſſick ſheuld after but is more 

1 | * | | fully report- 
his Deceaſe ſell and diſpeſe of all or any Part ot the ſaid Lands, Manors |, in 
Sc and with the Money to be raiſed thereby t pay and diſcharge all his either. of 
{ets, and then declared that his Will was, that all his juſt Debts and the avove- 
Legacies fhould be punEually paid, after which he gave deviſed and be- mentio': d 
dueethed rnto the [ard Tilltam Coleman, Eli xaleth Bale, William Bogan Repott 
end Jon Leg aich, their Heirs and Aſſigns for ever, equally to be divided 
Cerecn them, all ſrch Lands, Manors &c. as ſhould be aud remain over 
and at ove the Diſcharge of his Debts and Legacies, and further declared, 
that the Fflate of Inheritance he had thereby given, deviſed and bequeathed 
wy the ſaid Fohn Legaſick, his Heirs and Aſfigns, was in Truſt to, and 
jor the ſud William Bogan, his Heirs and Afigns. 

A\terwards the ſaid William Stawell made a Codicil, and annexed it 
wine Will, dated the 1oth of the ſaid Month of June, which was in 
tneſe Words, Item, My Will is, that after my Debts and Lepacies are 
Fed, ana a Dividend made of the Remainder of my Manors, Lands, Te- 
ments, Rents, Reverſions and Hereditaments, by and between the 
faid Witham Coleman, Elig. Bale, and William Bogan, and their Heirs 
and Aitgns, that notwithſtanding the exprefs Words in my Will to Elis. 
Bale and her Heis and iffigns for ever, I do hereby declare, and my 
Will, Intent, and Meaning is, and my Delite is, hat it be ſo taken 
and cunſirte in Law, that that Part of my (aid Manors, Lands, Tene— 
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ments &c. which ſhall happen to fall for the Share and Dividend of th 
Elizabeth Bale, ſhall be and remain to ſuch Uſes, Intents and Purpoſes ; 
are herein after mentioned and expreſied, and to, and tor no other Cie Ty 
tent or Purpoſe whatſoever, 1. e. 0 and for the Uſe and Behkoof of the (a 
Elizabeth Bale, for and during the Term of her Natural Life, with Hg, 
of letting, ſetting, and leafing all or any Part of ſach Share or j:»,,,; 
for 99 Years determinable upon one, two or three Lives, either in Poſiſſ, 
or Rever/ion, and after her Deceaſe to the Uſe and behoof of her Jen in 
Conſrn Chriſtopher Bale, for and during the Term of his Natural Life, ,, 
the like Power of letting, ſetting, and leaſing in all or any Parr of jy, 
Share or Dividend for 99 Tears, determinable upon one two or three Lina 
either in Poſſeſſion or Reverſion, and after the Deceaſe of the ſaid Cn. 
topher Bale, then to the Uſe and Behoof of the Heirs Males of the Brgy , 
the ſaid Chriflopher Bale, law fully to be begotten, and for Deizy! | 
ſuch Iſſue to the Uſe and Behoof of the ſaid William Coleman, and Willian 
Bogan, their Heirs and Ans for ever, equally to be divided betaus 
them. 

Some ſhort Time afterwards the Teſtator died, and there being , 
De fect in the Will, by not enabling the ſaid John Legailick to AG& 
a Truſtee tor the 4th Part deviſed unto William Bogan an Intanr, yn 
co fell the ſaid Eſtates, the ſaid Mr. Stawell dying much in Debt, at 
nis Lands being moſtly mortgaged &c. an Act ot Parliament was in 
the Second Year of the now Queen, paſs'd, enabling the taid \\ illian 
Coleman and other 'Truſtees, to make Sale of Lands tor the Payment 
ot the Debts and Legacies of the ſaid William Stawell deceaſed, ani 
alter the Payment of the ſaid Debrs and Legacies, the ſaid Act did d. 
rect that the ſaid William Coleman, Eliz. Bale, and John Legalſik, 
and the Survivor of them the ſaid William Coleman, and Eliz. Bal: 
ſhould make a Diviſion of the Overplus, according to the Directions of 
the Will. But no Notice is taken of the Codicil in the Act of Patlia. 
ment. 

In Hill. Term 1 Ann. a Fine was levied by Eliz. Bale and her Hl. 
Band, of a Moiety of all Mr. Stawels Eſtate to one Triſtran Bondage, 
in oraler that a Common Recovery might thereupon be had, and ſuffer'd (1 
it was intended) to bar the Eftate Tail limited to Chriſtopher Bale th 
Son, and the Heirs Males of his Body, and accordingly a Præcipe u 
brought by Thomas Bowdage againſt Triſtran Bowaage, who vouct'd 
Elizabeth Rale and Chriſtopher Bale her Son, who vouch'd over the 
Common Vouchee, and this Fine and Recovery were declared to be t th 
Uſe of Chiſtopher Bale the Son, and his Heirs after the Death cf his MH. 
ther. Note, at this Time none of the Debrs and Legacies of . 
Stawell were paid, or but to the Amount of 1201. 

Bur the Debts being all now paid, Chriſtopher Bale the Son prefer 
his Bill againſt Coleman, his Father and Mother, William Bogan an 
John Legaſſick, that they might come to a Dividend of the Overplu 
of Mr. Stawell's Eſtate now remaining, aſter his Debts and Legactes 
were paid, and inſiſted, that there being an Eſtate veſted in him a 
his Heirs after the Death ot his Mother, by the ſaid Fine and Re 
covery, he ought to have ſuch Eſtate ſettled in him upon the H. 
vidend. 

Mr. Coleman then prefers a Croſs Bill againſt the ſaid Parties, and 
prays that a Dividend may be made of this Eſtate, and chat the Cour 
would direct what Ettate ſhould be limited by the Diviſion- Deeds d 
the ſaid Chriſtopher Bale the Son, he ipſiſting that his Eſtate was bal 
in Contingency until after the Debrs and Legacies paid, and a Dir 
dend made, and that the Words in the Codicil did declare a Trult 0 
the Dividend of Mrs. Bale's Share, which when it comes to be put 1 
Execution by a Court of Equity, thall be executed according to 1. 


Intention of the Teſtator expreſs'd in the Codicil, and that the Limit“ 
1101 
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jon ought to be aſter the Death of Mrs. Bale to Chriſtopher Bale her 
Son, during his Natural Lite, with Power of letting and leaſing as 
noreſaid, Remainder to the Firſt and other Sans of the ſaid Chriſto- 
oher Bale the Son, and to the Heirs Males of the Body of ſuch firit 
ind other Sons, Remainder over to William Coleman and William 
Bogan, and their Heirs &c. 

Upon the Hearing of this Cauſe before my Lord Chancellor Cowper, 
ne declared his Opinion for the Plaintiff Coleman, and directed that an 
Account ſhould be taken ot Mr. Stawell's Eitate, and that what remain- 
ed {hould be divided into four Parts, and that the fourth Part which 
{ould tall for the Share of Mrs. Bale, ſhould be limitted to the Uſe ot 
ber ler Lite, with ſuch Power of leaſing as in the Codicil, and after 
ber Deceaſe to the Uſe of Chriſtopher Bale her Son during his Natu— 
tal Lite, with the like Power of leaſing, and after his Deceaſe to the 
ir} aud other Sons of his Body, and to the Heirs Males of the Bo- 
dy of ſuch Firit and other Sons, Remainder to W. C. and W. B. and 
«0th eit Heirs and Alſigns . 

In the Arguments of this Caſe two Points were made, 

i{t. W'het her this Overplus thould be divided into three Parts or four 
Parts. | 
2dly. What Eſtate was to be limited to Chriftopher Bale the Son 
upon {uch Diviſton as aforeſaid. 

As to the firtt Point that depended upon the Words of the Codicil, 
whereby it was declared that after the Dividend made between the ſaid 
William Coleman, Elizabeth Bale and John Legathck their Heirs and 
Attigns, Mrs. Bale's Share and Dividend ſhould be to ſuch Uſe as 
aloreſard ; For here the Dividend is mention'd to be made but between 
three Perſons. But my Lord declared that che Eſtate thould be di- 
vided into tour Parts, one Moiety whereof was to belong to the ſaid 
William Bogan; For though the Words here ſeem to imply, that this 
Eſtate ought to be divided 1nto three Parts; Yer they have Relation 
tothe \W1ilicfelt, and by that it is expreſsly faid that the Eſtate ſhall 
be equally divided amongit Coleman, Bale, Bogan and Legaſhick. 

As to the Second Point my Lord faid, that a Diſtinction would go- 
vern this Caſe, 1. e. when an Eſtate was executed, and when it was only 
execttiay, and therefore if in this Caſe a Deviſe had been to rhe Sou for 
His Natural Life, with ſuch @ Power of leaſing as is before mentioned, 
and after his Deceaje to the Heirs Males of his Body; This would have been 
en t fate Tail in the Son executed 3 For though the Party's Intention was 
plain that he ſhovIld have an Eſtate for Lite only, yet the Law execur- 
ing theſe rwo Limitations into an Eſtate Tail, Equity will not inter- 
pole, but as the Tree fails ſo it mutt lie. But when an Eftate was only 
F-xceutory, and ſemething was to be done before any Eftate could be veſted or 
executed in the Party, this Court will direct the Conveyance, not that it 
thall be in the W ords ot the Will, but according to the Intention of the 
Party. Now in this Caſe alter the Debts and Legacies paid, the De- 
die is to Mrs. Bale and her Heirs and Aſſigns of one 4th Part in 
Common, and when this Diviſion directed to be made is compleated, 
the I. imitation to the Son is to ariſe out of a divided 4th Part, fo that 
the Codicil is a Declaration of the Uſe or Truſt of this 4th Part, and 
though the Words of the Codicil be that it ſhall be ſo taken in Law, yet theſe 
Werds are not of any Mig ht, ſo as to make this a Legal Eftate executed. 

And then this being but a Truſt, this Court will direct the Execu- 
non of it, and the latent of the Teftator here was plain, that this Son 
fPould have but an Efate fur Life; For it is limited ro him during the 
Term of his Natural Lite, with a Power of leating for 99 Years, and 
Soes on and ſays, and after the Deceaſe of the Son, then to the Heirs 
Males ot his Body, with a Remainder over, and as to an Objection 
that was made, that it was the Intention of the Deviſor that this Son 
ſhould have an Eſtate Tail, becauſe he had by the Codicil a greater 


ver ot lealing than was given to a Tenant in Tail by the Scature. 
| Ir 
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1 Chan. 
Cafes, 49. 
171, 2 Chan. 
Caſes, 63. 
-S. 8 Mod. 
Caſes, 143. 
1 Vein, 12; 


226. 440. 


It was well obſerv'd at the Bar, that no ſuch Inſerence could be may. 
of the Parry's Intention, for that the Power ot Icaling was annexeq ,, 
the Eitate tor Life, and therefore when that Eltare was mergeq b. 
the Acceſſion of the Eſtate limited to the Heirs Males of the Body i 
the Son, the Power ot leaſing annexed to that Estate was deltroyed wit 
ir, ſo that upon the Whole he decreed as above; For in the Cafe gf 
Will or Articles where a Thing is to be executed, the Intent of tie 
Party ſhall be purſu'd. | 

A Point in this. Caſe was ſpoken to about the Validity of the Fine 
and Common. Recovery, viz. That the Fine and Recov.ery could ny; 
bar this Eſtate Tail, (ſuppoiing it to be one) it being bur a Poſhbilit. 
or a Contingent Interett after the Debts and Legacies paid, and a H. 
vidend made according to Pell and Brown's Caſe, bur no Opinicy 
was given to this Point, becauſe the Fine and Recovery coutd nu 
ſigniiy any Thing as this Caſe ſtood, ſeeing my Lord's Opinion was, 
that C B. the Son ought to be made Tenant only lor Lite with Pon. 
er of Leaiing &c. 

Aiterwards (Paſch. 10 Ann.) this Cauſe was re-heard beivre jy; 
Lord Keeper, Sir Simon Harcourt upon the Plantiit ule's Petition, 
ana my Lord wes of an Opinion to vary the tormer Þecree, by direc. 
ing that Mrs, Bale's divided 4th Part thould after her Death be co. 
veved to the Uſe of her Son C. Bale in Tail, and the ſaid former De. 
Cree was accordingly varied as to this Limitation. | 

My Lord ſaid, that he had a great Reſpect tor his Predeceilor, but thi: 
he muſt determine Cauſes according to his own Conſcience, and coul 
not agree with this Decree, and added, that this Cale differ trom the 
Calc o Articles, where the Intent of the Parties was to be regarded; 
They are to be look*d upon as Purchaſors, the Nature and Matter ot 
thete Articles is to fix Eſtates in Families, and it wou!d be abſurd ty 
mak, fucl. Conſtruction of them as to be of no Effect. In the Caſes 
a {)-4//c there is no Purchaſor, no Contract, no Family to be provided 
tor, «ct here it is ſaid the Intent ought to govern, but then this miſt bea 
inantifeſt and certain Intent, and not an arbitrary one. Ir mutt be ac 
cording as it appears upon the Will, and according to the known Rules 
ot Law, it is nt to be left to a Latitude, and as it may be gueſsd at. In 
this Cate there is a Deviſe jointly to Truſtees till Debts and Legacies 
aie paid, What if the Eſtate had been charged and ſubjected tor this 
Puipote, and alter this the Teſtator had deviſed in the tame Words a 
in the preſent Will? this Court had no Power over it. Doth a Devile 
of a Legal Eſtate alter this Caſe? It is the ſame as it there had been no 
'F'rutt. Truſts in a Will ſhall have the ſame Conſtruction as a Coun 
of Law could make upon the ſame Words. Ar Law irc is agreed tha 
Chriſtopher Bale would be Tenant in Tail, it is the ſame Thing here, 
a Precedent Truſt will not alter a Subſequent Eſtate. 

It was argued tor the Plaintiff, that the Limitation for Lite to the 
Plaintiff, with Power of leaſing, was prima tacie an Eſtate for Lite, 
bur the Limitation over made him Tenant in Tail by neceſſary Ope- 
ration of Law. Equity will not alter a Limitation from what it was 
at the Common Law, the Limitation of a Truſt in a Will muſt be en- 
ecuted, as the ſame Words will execute in Caſe of a Legal Eitate; 
whatever the Intention of the Parties is, the Operation ot Law mult 
over-rule it, 1 Vent. 214, 215. 2 Lev. 58, 59. The King". 
Melling. 7 

In many Settlements a Power of Leaſing for longer Terms than! 
granted or allow'd by Law to Tenants for Life, or Tenants in Tal 
may be appoznred them by way ot Uſe, which will be good againll 
che Remainder-Man or Reverlioner, though a Tenant in Tail cannot 
by the 32 H. 8. grant any greater Eſtate than for 21 Years or thlee 


Lives. So the Power here, to C. B. the Son, will have its 7 5 
ele 


N Deviſe. 


— 


Fr — 
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—— are expreſly deviſing Words to C. B. and the Heirs of his Body. 
E but 1 abſolute Diſpoſition. In Marriage Articles 
Equity interpoſes to preſerve the Eſtate according to the Contract and 
\ oreement of the Parties. 

On the other Side it was inſiſted upon to have the Purport of the for- 
mer Decree, and that this Caſe was like to the Cale ot Articles in Con- 
ideration ot a Marriage. ; 

[i this Court could not ſupport the former Decree, upon executing 
of Conveyance, the Eſtate for Life limited to the Plaintiff, and the 
Power annexed to it would ceaſe, the Teſtator being no Lawyer, his 
latent ought to be tollow'd, though he had not expreſs'd it in proper 

Terms. . 

Y 5 che Caſe of Prin v. Prin, before Lord Chancellor Cowper, Prin 
gives a Bond to ſettle an Eſtate according to Articles, which was to 
tor Lite, Remainder to the Heirs Males of his Body; He makes 

Settlement in theſe Words, and then ſuflers a Common Recovery; 
in Action is brought upon the Bond &c. And it was decreed that P. 
could execute a New Conveyance, and ſhould ſettle the Lands to P. 

tor Lite, Remainder to his Firſt Son, and the Heirs Males ot fuch Firſt 

Son; in this Cale there is no Eſtate executed, but the Execution is un- 

4er the Direction of the Court. | 

in the Caſe of Serjeant Maynard's Will, one Moiety of certain 
Lands was to be ſettled upon my Lady Hobart tor Lite, with a Li- 
mitation to Truſtees to preſerve Contingent Remainders, Remainder 


be convey'd to the Firſt Son of my Lady Hobart; For when a Perſon 
comes here to have a Truſt executed, Equity will always follow rhe 
Intent of the Teſtator. : 5 

ln the Cale on my Lady Shipwith's W. Ton where ſhe deviſed an 
Eſtate to Leonard, and the Heirs Males of his Body, with Remainder 
over, but declared that ic ſhould not be in his Power to injure the Re- 
mainder-Man, che Conſtruction here was that he ſhould be only Ten— 


Will; For the Intent ot the Teſtator is always the Meaſure of ſuch 
Conttructious. 7 | h 

On the Reply ic was ſaid, that the Lady Shipwith's Will did not 
come up to the preſent Caſe; For there was an expreſs Direction that 
che Remainder-Man ſhould not be injured, and as to Serjeanr May- 
nard's Will, he had cut out a proper Method tor creating a great E1- 
tate but tor the Lite of the Lady; For he in the Beginning ol che Will 
directed aſter her Death a Limitation to Truſtees to preſerve Contingent 
Remainders, from whence it was plain that ſhe ſhould have but an 
Edatre lor Lite. It was decreed as above. MS. Rep. Trin. Vac. 
$ Ann. and Paſch. 10 Ann. in Canc. Bale v. Colman, & al et e 
contra. 

5. The Father in his Will taking Notice that his Son F. had much dij- 
v-1;ed him, declares thus, I do therefore reſolve not to give him any more 
% 201. a Year for Life, to be patd him ©uarterly. NB, This was a 
Baſtard Son, to whom the Father had by a former Will given 801. a Tear, 
but in the ſecond Will he took Notice of his ill Behaviour at the Univerſity, 
end deviſes that Hſtate to his legitimate Son. Per Maiter of the Rolls, the 
Bastard Son thall take nothing by this Will, the Words not amounting 
%, Deviſe, Hill. 4 Geo. 171). Holder v. Holder. 

9. It an Eftare be deviſed to a Man and his Heirs, and if he die with- 
"Wt ſue, Remainder over, theſe Words are explanatory ot the Word 
Heirs, and make an Eftate Tail. Comyns's Rep. 539. pl. 222. Paich, 
9 Uro, 2. Brice v. Smith. 


Z 2 * (E. b) Eſtate 


to the Heirs Male of her Body; It was decreed that an Eſtate ſhould 


ant for Lite, yet this was a Direction contrary to the Words of the 


— 


_ —— ———— — — — — — — — 2 — — 
— — 


Y => 1, 
* _ "42 


2 
3 4 


— Ro 
3 — — EO IIEoIIRQo * 
T — „ — * 2 


— — — — 
—ͤñ— — ſ —— ̃ — — —— — 
* "_ FS. — L 4 — — 


— — Z 


— — ——— 


die without Iſſue; but Moreton abſente, acjornstur. 


Devile. 


— a. —— 2 OO Ge ESE m2 es = wa 


—— — —— 2» _ 


23 


(E. b) Eſtate ſor Liſe, in Tail, or Fee; by Reaſon 
of Things precedent, to happen, or to be done. 


1. 7 E STAT OR deviſed that his Son ſpouli have the Þrik, 0 

his Lands till he comes to Twenty-one, and afterwards to big Ry 

his Heirs, and if he die before Twenty-one, that then his Dave t Ar 

have it to her and her Hears. The Son died before Twenty-one. 1; wa 

ruled that the Daughter thould have it. 2 Roll Rep 197. cites 6 K. 

Eliz. Moulton's Caſe. | 

Te cs 2. Levile of Lands to A. till his Eldeſt Son ſhould be Twentr. 
pl. 96. S C. four, and that if his Son dye before his Age of T-venty-four within 
in totidem Har of bis Body, then to remain over to F $8. The Son lived 99 
Ne p Fwcnty-tour; this is no Eſtate Tail; for no Tail was to rife befy, 
„„ £4 his faid Age, and fo can never take Effect, and the I'ce-dimple de. 


107. 8. U. ; | : ; ; 
in rotidem feends and remains in the Son, unleſs he dies before "'wenty-(1y- 
. ' 


Verbis and then then the Entail veſts with the Remainder over 2 Le 1 
pl. 16 Hill. 20 Eliz. C. B. Hind v. Sir John Lyon. 
Cro. E. 3. A. ſeiſed in Fee has three Sons B. C. and D. and deviſed tw} 


497- pl 18. and C. ſeveral certain Part of other Land and 7» D. che wind in 
8 Qucttion without mentioning of any Eſtate they ſhould have, and 
no this was in Reverſion after the Death of the Wile, and with this 


Mould = * . : 
have Eſtate further Clauſe, that f any of the Sons: ſhould marry and hade I; 


Tail, but Male of their Bodies and die before his Entry into ihe Land, then he 


the other wills that his 1//[e ſhall have his Fart; after which D. takes Wi and 
" * had Iſſue Male in the Lite of the Wile of the Deviſor. The Wit 
contra; ot the Deviſor dies. D. enters into his Parr, and pays his Portiun of 
10 J. a- piece eo the Daughters of the Deviſor charged by the Deviſe, and 
dies; but he not dying before Entry he had bur Ettate for Lite, ac- 
cording to the expreſs Words of the Will tor marrying, having [juz 
Male, and Death before Entry, are three Things precedent to the 
Tail: And Judgment accordingly. Mo. 464. pl. 650. Paſch. 3 
LI. z. B. R. Bacon v. Hill. 
4. Devife to A. (his Eldeſt Son) in Tail on a Limitation to ceil: 
for Non- Payment, Remainder to B. in Tail Male, and fo to C ii 
D. and pou Ceſfſer of A's I ſtate by Failure, then to B. C. and D. aud t 
their feveral Heirs for ever, as before is limited, equally to be di. 
vided among them. On A's Failure, this Deviſe whoily revokes and 
controlls the other Remuinders of the former Part and leaves the Fee 
Simple expectant in the Heir of the Deviſor. Cart. 175. Hill. 15 
& 19 Car. 2. C. B. Rundall v. Ely. 
Sid. 4.45 5 Deviſe zo M. Daughter of my Son- in-law B. f my Son B bal 
1 pen to have no Iſſue- Male after the Deceafe of Mie, and if B. 9: 
ee Iſſue Male then my Will is, that M. thall have 5 1. paid her in Lies 
Opinion ol che ſaid Lands. Deviſor died; the Wife died. B. had Iſſue-Alle 
that the then living. Keeling Ch. J. thought it was a pertect Eſtate Tail t! 
Deviſe to g. and that che 5 1. need not to be tendered to M. but ſhe might fue 
M. was . 3 1 0 \ len y 
conditional the Executor far it. 2 Saund. 111, 112. Paſch. 22 Car. 2. Allea . 
and that B. Rivington. | 


having Iſſue | 

at the Time of the Death of the Wife, M. is to have 51. and not the Land. — 2 K b. 656. pl 
37) 5. C. Keeling con ceived this an O-dinary Intail, T. being the Heir in Tail, the Revelſion 1s 
to the Daughter who is general Heir, Twiſden conceived this a Contingenr, as if given ro the 
Daughter, if after the Death of the Wife the Son died without Ique, nothing being tacreby ive? 
to the Son more than to a mere Strarger; Keeling held this a mere Limitation as tothe Daughter - 
Fee on Death of the Son without Idue, unleſs cireumbſcribed by a certain Time when he ſhou 


6. Lande 


„ 
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5. Lands were deviſed o J. F in Fee in Truſt for F. K. and the 
Heirs of her Body, and if K. died without Iſſue to F. for Liſe &c. then 
comes another Clauſe that zf K. died without 1ſſue, and F. be then 
dead, then and not otherwiſe, he gave the Land 1 F. V. and his 
Heirs; K. dies without Iſſũue, and F. ſurvived and died. Decreed, that }. 
N. thall nevertheless have the Eſtate; for the Sentence (“ and J. 
de then dead”) ſeems to be put in to expreſs his Meaning, that f. 
{hould be ſure to have it tor her Lite; and to ſhew when J. N. 
(ould have it in Poſſeſſion. 2 Vent. 363, 364. Hill. 35 & 36 Car. 
2. in Canc. Anon. 1 

nA: poilefled of a Term deviſed it to an Infant ex Ventre $a Mere, 
provided it be a Son, and f it be a Son and he dies in its Minority, 
{cu to B. The Executor ailented, but the Child was a Daughter; 
Ic was adjudged on a Special Verdict that B. cannot take, becaule here 
3 4 Condition precedent which never happened and the Executor's 
Atlent is not material, where there is no Deviſe. Comb. 437. Trin. 
0 W. 3. B K. Eſtcourt v. Warry. 


(F. b) Eſtate for Life. in Tail, or Fee, by Words of 


Reference. 


1 IAEVIS E to A. and if he die without Iſſue living B. that then n. 
che Feollecs mould be ſeiſed to the Cie cf tlie ſaid B. and Fee 

aher his Neceate ad uſum Rectorum Heredum in Perpetuum ſecundum Au- E 1-0 pl. 

lain FEvidentiam inde ante factam, averring a Deed ct Tail 200 5.—Cro. 

Wess eld; Per Wray, it thall be intended the Teſtator had no Spe- E. 435. : 

na Remembrance of a Deed 200 Years old, and that his Lands Body 

ald go according to the Law, according to all his Evidenccs jc pon à 

which le had ot his Lands and that is a Fee-Simple, 2 Le. 23. D. P. 

pi 29. Pafch. 30 Eliz. B. R. Roſs v. Morrice. 

2. ti a Nian iciled in Fee ot White-Acre and Black-Acre deviſable, 

and deviſes I hite- Acre unto F. C. to have and ro hold to him and the 

Hrs o his Body begotten, and deviſes Black- Acre uunto T. K. to have 

fad to Pod tm the ſame Manner and Form as J. S. holds W hite-Acre; 

by thele Words, T. K. thall have an Ettate Tail in Black-Acre and 

the Reaton is, becauſe that the Will and the Intent of the Giver thall 

le oblerved. Perk. S. 561. | ; 
3. A. H Deed 1m Contideration of the Marriage of B. his Son and a 1 Salk 223. 

Portion with B's intended Wite covenants to /evy a Fine to the Uſe pl. 4. Ni 


N Ps bs a : ford v: 

vt B. and his intended Wife for Lite, Remainder in Tail to B. Re- Sun 8. 6 
mainder to the Right Heirs of A. A. levied no Fine but made a Will, Reſolved 

i Which are theſe Words; Item, I do ratify and make Good al! thoſe per Cur. 

) F/iates made or granted in Marriage to B my Son, according to 7 hy 4 
ite Writing made by me in Truſt. B. has Eſtate Tail. 4 Mod. fc. 
131. Trin. 4 & 5 W. & M. in B. R. Smich v. Milford. to the Decd 
Vie! 1 G ? | and paſſed 
= ; Lands and ſuch Eſtates as were intended to be conveyed by the Deed and Fine; for the Word 
W in a Will is not to be taken ſtrictly, but largely for any Agreement Show. 259. 
0 ford v. Smith. S. C. held that the Lands paſſed by the Will, becauſe the Intention of tr e 
5 dees lufficiently appear. Comb. 195 Princeford v. Smith. S. C. the whole Court held ir 
3 of au Eſtate Tail, and Judgment accordingly.— 8. C cited Arg. Comyns's 
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(G. b) What Words make a Special and what , 
General Tail. 


Aud. . E VIS E to A. and the Heirs Mrles of his Body, and if þ, 
117,8. C. : F 51 5 2 
E in without Heirs of his Body, then the Remainder to B. 470 bis 
pl. 5o Tuck Heirs Males &c. A. has only a Special Tail; tor the ſubf:quen 
v Fre:ch- Words explain the Intent. D. 111. a, pl. J. Mich. 1 & 2 Eli 
am — . C. Frencham's Caſe. 
cited Mo. | 
611,— And: 3 Nod. 82. 611. Arg. in Caſe of Friend v. Pouchier In ſuch Caſe the General I. 
miration ſhall ror alter the Special Tail for the Intent is apparent. Arg. Golsb 135. pl. 33 — 61“ 
cited by Hale Ch. J. Vent. 220 For an Implication of an Eſtate of Inheritance ſhall never ride g. 
an Expreſs Limitation ot an Inheritance before. 8. C. cited 4 Mod. 318. . 


2. A. deviſes Land to B. and his Heirs Males, and if he die will. 
out Heir of his Body, then the Remainder 20 B. in bee. Adjuiged 
that B. has but Special Tail to him and his Heirs Males, D. 17 
Marg. pl. 7. cites Hill. 17 Eliz. Anon. 
5 C cited 3. A. had Iflue B. and C. by two ſeveral Venters and deviſes ty } 
and agreed and the Heirs Males of his Body, and tor Default of ſuch Iſfue ty 
by J wiſden 2% Heirs Males of A. and the Heirs Mates of their Bodies, and tor Maut of 
J 2 ſuch ive to the Right Heirs of the Deviſor. This is a Limication in 
11 2. Tail to the Heirs Males of the Body of A. ſo that C. may claim 
B. R. an Eſtate Tail, as by Purchaſe, and it does not velt in B. only as 
Heir-Male to A. and not by Purchaſe, nor does che Inheritance det 
in him. Cro. C. 23. pl. 16. Mich. x Car. C. B. Hodgkinſon 
Whood. | 
4. A. by Will deviſed 2 M. his Niece and the Heirs Male of her B. 
dy, upon Condition, and provided that ſhe intermarry with and have Ii. 
Male by one ſurnamed Searle, and in Default of both Conditions, h: 
deviſed zo N. (in the ſame Manner) and in Default thereof he deviſed t 
B. for Sixty Tears, il he ſo long live, Remainder to the Heirs Mats e 
the Body of the ſaid B. and their Iſſue Male tor ever; Adjudged thut 
the Eſtate deviſed to M. was a good Eſtate-Tail, and 10 was tre 
Etftate to N. but it is a ſpecial Intail; It is an Eſtate to her and tl 
Heirs-Males ot her Body begotten by a Searle, which is a Middle lu. 
tail; not the higheſt or the leaſt ; tor it might have been to her an! 
the Heirs of her Body begotten by J. Searle, which had been moi 
particular; yet this is a good Eſtate- Tail within the Statute de Dons, 
tor it is within the Realon of the Statute; But this is a Limiraitvi | 
and not a Condition and ſo not barrable by M. and N. by Commu! 
Recovery. 2 Salk, 570. pl. 6. Trin. 3 Ann. B. R. Page v. Has 
ward. | 


— — 


—— 


Sec tir. 


ws (2) (H. b) Relation. To what Time the Will, and the 


1 . . | 
King » Deviſes therein, ſhall relate. 

Withers | 
C. E 532. Has a Nephew and a Niece his next of Kin, and deviles Lands 
pl. 64. to his Nephew in Tail, the Remainder to the next of RIU 


Mich. 38 His Name. Nephew died without Iflue. It the Daughter was ut 


SS. ried at the Death of A. the ſhall not take the Land; but it the was 


Diverſity 7/arried at his Death, tho* married at the Death ot her Brother, aud 

taken per fo had nor loſt her Name, then the ſhould have the Land. Cro. E. 57% 
Cur. pl. 23. Trin. 39 Eliz. C. B. Jobſon's Cale. | 

2. Two Jont-Yeaants, Copy holders in Fee, one ſurrendered 1 

the Hauds of two Tenants tv the Uſe of his laſt Will, and ane 10 


1 
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he Land and dies; the Surrender is after preſented. Reſolved 
l bind the Survivor, for being preſented ir thall relate to if 
| 


nat it ſha : deine 
185 Gr Time of the Surrender. Cro. J. 100. pl. 30. Mich. 3 Jac. 


5. R. Porter V- Porter. : | | | 
3. Deviſe rakes Effect in the Lite of the Deviſor. Arg. Sti. 409. F 
Hill. 1654 in ene Caſe of Swan v. Fenham. _ ; | 7 
A. deviſes four Houſes to his Wite in Satisfaction of her Dower, Fi 
and gave ber Election to take either the one or the other, the Dower | 
or the Legacy. Afterwards A. ſold one of the Houſes and died with- 7 
dut bew publiſhing the Will. The Wie pray'd Satistaction tor the 4 
Houſe ſold ; but per Finch C. the mult take the Will as it was at the i 
Tine of the Death of the Husband, tor till then it is no Will. Let her | 
'rooſe the one or the Other, for ſhe may not have both, aud decreed 4 
accordingly. 2 Chan. Caſes 24. Hill. 31 and 32 Car. 2. Axtell v. 
11. | 
= Deviſe of Goods to A. for Life, and after the Deceaſe of A to the 0 
Har of B. B. dies living A. Decreed the Goods to go to him that 
das Heirs of B. at B's Deceaſe, and not to him that was Heir at the 
Neath of A. Vern. 35. pl. 34. Hill. 1681. Danvers v. E. of Cla- 
endon. i 
ö Lands not now in Settlement ſhall carry Lands that were ſettled at 2 Vern 621. . 
the making of the Will, but whole Utes are determined though they 8. C. 
were not determined, bur by his Death, as being Tenant in Tail. 3 1 
Ch. R 129. Trin. 7 Ann. Litton alias Strode v. Falkland. | 
n,. A Will hall have Relation only t Teftator's Death, and not to | | 
the makin? ter till his Death he is Matter of his own Will, and there- | | 
fore a Ji! of a Pap: in Ireland was held to be avvided by a ſubſequent 
Statute made in that Kingdom, which enacts, that the Lands ot Pa- 
puts there ſhall not be deviſable, but deſcend in Gavelkind. MS. 
Tab. Jan. 28. 1717. Burk v. Morgan. 


| 


ITS _ 


(. b) What Words will paſs a Reveiſion in Fee. 


# 


4 


L A Man ſeiſed of Lands deviſable leaſed it for Life, and after de- Br. Brief de 


dell the Rede ion to the Plaintiff h Name of all his Lands, 3 
ol. Cite 


Tencients, Rents and Services in M. which at the Time of making his \ 147 + 
I *3- gf. 


r M Oo A ny 


had nothing but Reverſions.———S. C. cited by Jones J. Mar. 32. Trin. 15 Car. S C. cited 
dy Powell J. Forteſcue's Rep. 27. & Ibid, 229 by Treby Ch. J. in Caſe of Mornington v. Davis, 
and his Lordſhip there held, that the Words (Lands and Tenements) would carry a Keverſionary 
Elb. te, ora Pollibility after an Eſtate Tail By Deviſe of all his Inheritance or Hereditaments a 
6cyeruon paſſes. Dyer's Reading of Statutes of Wills, 26. Cap. 8. 36. 


Tefrauwent were and remained in his Hands; and per Cur. Reverſion 8“. | 
paſſes by rais Word Tenement, and it was in Manibus ſuis as a Rever- Le. 181. 4 
bon may be; and it patties without Atrornment, per Cur. Br, Deviſe, 3 cy | 
pl. ). cites 34 H. 6. 6. | | adds a N B. 
| that Deviſor 


S rr 


— ” a 5 
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2. A. leaſed his Rent and great Demeſnes rendering Rent, and did“ Pl. C. 195. 


deviſe to B. all his Farm; the Deviſee ſhall have all the Rent and the Bone 1 
Revertion alſo, Owen 89. cites Pl. Com. 194. and Dyer | 
K. . 1 


Eliz. in Caſe of Wroteſſey v. Adams. 


8 
. 


— In - 


3. A. deviſed all his Lands to his Executors for ten Tears, to perform Le 180 pl. 
Eis Will and the Will of his Father (in which divers Legacies were 253+ How v. 
Even) to hold to them and every ot them, and they to take the Pro- EC & 8 p. 
Its fr ten Tears to the Uſe of his Hill, aud then to ſell the Land and 755 . 

| +4 A ; ritt“ 
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i-ply by tribute the Money according to the ſaid Will. The Teſtator was 
Clench and of Land in Fee in Poſſeſſion, and ot a Reverſion alter an Elia, Fe 


88 * Lite. Gawdy J held, that the Reverſion was not deviſed, becau. bs 
tra. Mo. Profit could be taken of it, but all the other Juſtices contra, ir g. 
241. Pl. 452. Intent was to perform the two Wills and to pay Deb:s &c. ald ,,. 
Hill 35- haps the Eſtate in Poſſeſſion was not ſufficient 3 Bur per Wray, it Ic, 
u 2 beret found that the Land in Poſſeſſion was ſufficient to perform the }jj 0 


the S. P. re- h . 
ſoboed ac- both, it might perhaps have altered the Caſe. Cro. E. 159. Mich, z 


cordingly in & 32 Eliz. B. K. Hawes v. Coney. 
Caſe of 

Townſend v Walley. Cro, Eliz. 524 25 54. Townſend v. Wale. S C adjudged accordirg1, 
| Ow. 155. Townſend v. Whales. S. C. held and Judgment accordingly. -— Ang, 50 
44 8. C———58. P by Joves J Lat. 136, 137. cites it as ruled Mich. 38 & 39 Eitz. Kot. 124 ” 
the Caſe of Townſend v. Hall [bur ſeems to be the S. C. of Townſei d v. Wall &c.] gr 


4. A. deviſed that his Wife ſhould have the Occupation of Blah. Au 
till Michaelmas next, paying 405. to N. his Sun, and atter devileq 40 
his Lands, Tenements, and Hereditaments (except the Laud before (ie 
cified and given to his Wife) to N. my Son in Tail. By the Exception af 
the Land be ſore ſpecified and given, Nothing bur tat paſſes to N. A. 
though the Eſtate of the Wiſe had been but tor one Day, but it 1 
been otherwite, if he had ſaid, Except the Hſtate betore ſpecifted and 
given; for then the Reverſion ſhould have paſſed. Per Pophain, it the | 
Deviſor had lived till after Michaelmas, yet Black- Acre ſhould n ha 
aſſed to N. becauſe Deviſor's Intent appears to the contrary, thous; 
the Wife bad not any Intereſt in Black-Acre. Noy 13. Trin 1 ju; 
B. R. Stock wood v. Sare. 
5. A. ſeiſed of a Moiety of Lands in Poſſeſſion, and of anori. 
Moiery in Reverſion expectant on the Lite ot his Father and Mother, 
made a Will thus; my Wife ſhall have to her Uſe &9c. all that my Livin 
which I now cccupy, fo long as ſhe keep my Name till my Son be 21. ud 
chat then ſhe ſvall have the Thirds of all my Living. Item, | will, 
that my Sou ſhall have all my Lands &c. The Wife married, and the 
Father and Mother died before the Sons Age of 21. Adjudged that 
the Words (The Thirds ot all my Living) extend ro the Reder 
gion as well as Poſſeſſion, and this Deviſe is not controlled by che 
Words ſubſequent of the Deviſe to his Son, and that though the de- 
termined her firſt Eſtate by Marriage, yet that deſtroys not the luvſ- 
quent Deviſe. Cro. J. 649. pl. 18. Mich. 20 ſac. B. R. Rowland . 
8 Mod. 125. Doughty. 
C. cited in 6. A. ſeiſed of the Manor of D. and other Lands, deviſed the M- 
Caſe of nor to B. for ſix Years, and deviſed Part of other Lands to C. in Fee, 
e and then deviſed the re/f of all his Lands to F. & and the Heirs df h 
ed: Mog Body. It was held, that by the Word (Reſt) the Reverſion of the Mi 
228. in Caſe nor deviſed for Years did paſs. All. 28. Mich, 23 Car. B. R. Wheele! 
of Hyly v. v. Walrond. 


FAY: | | 

S. C. cited per Holt Ch. J. 6 Mod. 111. in the Counteſs of Bridgwater's Caſe. S. C cited; 
Vent. 286. S. C. cited Forteſcue's Rep. 227. by Nevil J. & Ibid 229. by Treby Ch. Hill. 
W. z. in the Caſe of Monningron v. Davis. S. C. cited by Ld. Ch. B. A ſſiſtant to rhe Ld Chun 
cellor. 3 Wmy's Rep. 63. and ſaid he looked on that Caſe to have been the firſt Caſe of this Nu 
which had been adjudged, and is in All, 28. Ibid. at the Bottom of the Page is mentioned 4 Re- 
mark of the Reporter, that in the Caſe of Ivy v. Ivy, heard at the Rolls Tri 1731. this Caſe of 
Wheeler v. Walrond being cited, his Honour ſent ſor the Record, from whenee it apoeared that! 
was found by Special Verdict, that nnleſs the Reverſion in Fee paſſed by :be Will there would not b: 
ſufficient to pay the Teſtator's Debts ; which Reaſon is not taken Notice of in the Book. | 


8383 J A. deviſed to B. a Houſe for one Near, and to C. Lands fir Li 
S. Ca - and then deviſed 4/ his Lands not ſettled or deviſed to D. and his Heits 


8 Adjudged that the Reverſion of both well paſſed, x Lev. 212. Pact. 
—— 1 19 Car. 2. Br. Cook v. Gerard. 
the Exche- 


0 
ane 


bl 
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«ner Chamber . C cited by Ld Chancellor. 2 Vern. R. 623. and the Caſe of eee v Wil- 


e z Wrms's Rep. 64. Trin. 1730. Ld. Ch B. Aſſiſtant to the Ld. Chancellor cited S. C. and 
ring a3agrecable to the Caſe of Lidcott v. Willows, and the Judgment in which Caſe was reverted 


in Writ ot E ror. 


—— — 0 


9. A, deviſed Lands to B. in Tail Special, and fo of other Land to 

C and other Land to D. and adds, all the reft and remaining Part of my * n had 
fate I deviſe to B. C. and D. equally to be divided among them, that Thi, CF. 
vill excepted which I have given to B. C. and D. and to the Heirs Males of denied to be 
/ cir Bodies, and made them Executors, and atter adds, If either ot my Lau by the 
Executors die without Iſſue, his Part ſhall go to the Survivors and their _ _— 
Heirs equally 3 D. died without Ifſue, Ir was adjudged that the Ex- 157. ich. 
ception extended not only to the Eſtates Tail but ro the Reverſion in 4Geo 2. in 
Fee allo, and fo that the Reverſion in Fee did not paſs. 3 Mod. 228. Cale of 


Trin. 4 Jac. 2. B. R. Hyley v. Hyley. | Cheſter 1 
(unc. zW'ms's Rep. 63. in S. C. Ld. Ch. B. cited 8 C. and ſail, that it might well be ſaid not to 


be Law, it being adjudged the ſame Way, and much about the fame Time with the Caſe of Lidcott 
„ Willows ; ad as the Judgment of this latter was reverſed upon Error, lo alſo would the former 
have beer, had Error heen brought thereof. 


9. W. S. ſeiſed of ſeveral Manors in St. Martin's and other Pariſhes, 3 Mod. 229. 
721755 his Honſes in the other Pariſhes to divers charitable Ures, and then 8 5 
genen % . H. and M. his Wife the Meſſuage in ©ueſtion for their Lives, 8. . 
% then the better to enable his Wife to pay his Lepacies, he deviſes all ingly. 
ages nnd Hereditaments whatſoever in the Kingdom of England Carth. 50 
ut aloe diſpoſed of to her and her Aſfigus for ever. E. H. and his Wife > =, acc. 
. born die; The Zeſtator leaves ſufficient to pay his Legacies, without the cel 
%% R. dun Ee. Held that the Words here carried the Reverſion to by Freby 
the Wite as an Hereditament not diſpoſed of. 2 Vent. 285, 286. Mich. Ch. J. For- 
M. & M. in Cam. Scacc. and fo revers'd a judgment in B. R. Wil. **{cue's Reh. 


f 220. Hill. 7 
law 4 4 COL 2 7 
us v. Lide W 3. C. B. 


| z W'ms's 
i 3 ; 

Rp 64. Prin 130 cited by the Ld. Ch. B. Aſſiſtant to the Ld. Chancellor, that the Judgment in 
e Caſe of Lydcott v. Willows was revers'd in Error. N 


t5, A, ſttles Land to the Uſe of himſelf for Life, then to B. his 
Eliteit Son tor Lite, with a Proviſo to preſerve the Contingent Re- 
11a1uGders, and then to the farſt &c. Sons of B. in Tail Male, and ſo to 
KRemainder to the right Heirs of B. After A's Death, B. having a 
501 and a Daughter, by Will deviſed 47/ his Lands, Tenements and He- 
'-11tajzznts to M. his Daughter iz Fee, in caſe his Son ſhould die wirh- 
out live; B. died, and the Son died without Iſſue: And Holt Ch. J. 
ho delivered the Opinion of the Court, ſaid, that though B. had % 
1 dry Rever/ron in Fee, yet that by the Words all his Lands, Tene- 
ments and Herediraments, ſuch Reverſion would paſs by the Generality 
ol the Words. Skin. 631. Hill. J W. 3 B. R. Dalby v. Champernoon. 

11. ] S. ſeiſed in Fee, deviſed Black- Acre to A. for Life, and de- Chan. Prec. 
viled to B. all his Lands, not before deviſed, to be ſold, and the Money to 28 N 3. 
be 11vided between his younger Children. The Queſtion was, Whether 204 13 
© \cyerliion of Black-Acre paſs'd by the Deviſe of all his Lands accordingly. 

1/0 Udeviſed? And it having been referred to the Judges of C. B. they — Freem. 
«3:1:moufly agreed and certified, that the Reverſion was well deviſed ; Rep. 519. 


2p . : | pl. 694.8 
ay it was decreed accordingly. 2 Vern. 461. pl. 421. Hill. 1703. Ul IS 00. 
Rook v. Rook. | nin of the 


Judyes of 


C. B. certified accordingly, — Equ. Abr. 210. pl. 17. S. C. 


12. A. deviſed an Eſtate to B. his Heir at Law, for Life, and after If aſter Pe- 
her Legacies deviſed a!) other his Perſonal Eſtate, Lands, Tenements, cu iary Le- 


"NF; | ; 4 1 : acles the 
reditaments, uct before deviſed, to C. Per Cur. the Reverſion of the efator de- 
_ Eſtate 
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Deviſe. 
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= — 


4 Mod. 142. 
Arg. cites 
S. C. 


10. If one by Will deviſe his Land in his own Poſſeſſion, and he 
Land in his own Poſſeſſion folely, and alſo other Land in his Poli 
but in Common with another, the Whole ſhall paſs by the Will . 
two Juſtices. Bulit. 119. Paſch. 9 Jac. in Caſe of Mirril v. Nichols. 

11. A. has 20 Houſes adjoining, viz. the Swan and the Red Lyn 
and A. has the Swan in his own Poſſeſſion, and occupies a Parlor, (f 
in Truth belongs to the Red Lyon) with the Swan-Houſe, and then leafeth 
the Red Lyon Houle, and then by Will deviſed his Houſe calltd 1, 
Fan. The Room of the Red Lyon, which A. occupied with the 
Swan paſſes by this Deviſe, though of Right ir belonged to the Re 
Lyon Houſe. Arg. Godb. 352. pl. 447. Trin. 21 Jac. 

12 A, ſeiſed oft a Houte called the White Swan in Old. freer 
London, and of a Garden thereunto belonging; made a Will thus, | 
deviſe che Houſe or Tenement wherein N. M. dwells, called the Wii, 
Swan in Old. ſtreet to F. D. for ever. It was found that W. M © ½ 
Time ot the Deviſor's Death inhabited the Entry of the ſaid Houſe, a1 
three upper Rooms therein, and that F. G. held the Garden, and le 
Places iu the ſaid Houſe, and ſome others, other Rooms. Relolved, thy 
all the Houſe paſſed ro the Deviiee, ior the Deviſe being, that Hou: 
or Tenement, and the Concluſion being called, the White Swan, both 
of chem 2uport the whole Houſe, and the Words (wherein W. N. duelh 
does not abridge or alter that Deviſe, and the Houſe being named by 
particular Name, although W. N. never dwell'd in it patles by the 
Deviſe. By three Juſtices, contra Hide Ch. J. Cro. C. 129. pl. 4 
Mich. 4 Car. B. R. Chamberlain v. Turner. | 

13. But if the Houſe. had not been named by the particular Name af th: 
White Swan, and he had deviſed the Houſe in the Occupation of N. N. 
there perhaps it thould not extend to more than was in the Occupation 
ot W. N. and not to that which was in the Occupation of others, ac- 
cording to the Caſe ot Andrew Ognell, Coke Lib. 4. fol. 48. 30 
Cro. C. 130. the 8. & 

14. A Man hath ruwo Cloſes called Spring-Cloſes, but originally were 
but one Cloſe, and by his Will he deviſed a Cloſe called Spring-Clile, 
and it was held by the Judge that only one of thele Cloſes thould pals 
but che Jury found for both to pats againſt the Opinion of the Court, 
and the Judge did not rebuke them tor it. Clayt. 104. pl. 175. Alf 
Apr, 8 Car. Whithed J. Leake's Caſe. 

15. I deviſe a my Farm, and all my Lands in the Occupation 
of K. in the Manor of R. and N. to F. S. No Part of the Farm Wis 
in R. Per Cur. this paſſes Lands in the Poſſeſſion ol K. in the Pariſh 
N. though they are not Parcel of the Manors of R. or N. 3 Keb. 637 
pl. 40. Paſch. 28 Car. 2. B R. Parker v. Ayres. 

16. Deviſe of a Charity by A. to the Pariſh of B. in the County 0 
C. There was no ſuch Pariſh in the County of C. but in the Coutty 
of D. adjoining there was; the Court thought that ſince there was ſuch 
a Pariſh in the County of D. the Teftator muſt mean the Pariſh in tt: 
County of D. becaule it appeared he was born there, and that both 4. 
and his Parents lived and died in that Pariſh. Fin. Rep. 39s. Mic. 
30 Car. 2. Per Owen, Langenew Pariſh in Denbighthire v. Beal, 


& ab. 


17. The Teſtator having two Houſes, one called the Upper Houle, 
and the other called the Lower Houſe, deviſed 40 his Tenements for ll, 
Payment of his Debts, until his Grand-ſon ſhould cume of Age, and d 
wards he deviſed all his ſaid Tenements, vis. two Parts of the Lu 
Houſe for raiſing 2001. Gc. the Remainder to his Grand-ſon and # 
Heirs ;- The Queſtion was, whether the viz and the Clauſe which 
immediately followed ir, did reſtraia this Deviſe ro the Lower Hou 


only, or whether the Whole paſied to the Grand- ſon by thole Wor 
| W 1e 


1 Deviſe. 


* 
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"hi + went betore, viz. All his ſaid 'Tenements. 'The Court held that 
WII“ ? , : 0 k * 
u. erb, viz. Was diſtributive here, and ſhew'd what the Deviſee 


% bare; and fo the Plaintiff had Judgment Nifi. 4 Mod. 140. 
A 


W. & M. Bagnall v. Abnett. 

A Deviſe was of a Rent Charge of 100 l. per Ann. to A. for Life, to be 
7 r ont of the Rents and Profits of certain Lands, which were worth but 
. 5 Nur with Power of Diſtreſs, and deviſed the ſame Lands charg- 
. wich the ſaid Annuity to B. and his Heirs. A. the Deviſce enters 
the Land, and by Will deviſes to C. the Arrears of the ſaid Rent- 
arge. C. the Deviſee thall hold over, becauſe the 100 J. a Year 
to be ſatisfied betore B. ſhould have any Thing, and by the De- 
e the Lands are charged in B's Hands by the taid Words; For it 
Id not be charg'd betore. Chan. Prec. 122. pl. 106. Mich. 1700. 

';;ter v. Folter. : g 
: 3 Oue ſciſed in Fee of fv? M:ſſuages, by his Will deviſed two of 
thein to his Wife for Life, Remainder to his two Daughters in fee; and 
devited the third to the Wife and her Heirs, the fourth he deviſed to the 
Wife and her Heirs (he paying his Legacies, in Caſe his Goods and Chat- 
tl. 41d not aniwer them all Aud if he. did not make Proviſion for the 


Leratce ofter her Death to ſell the ſaid Meſſuage, to ſatisty the Legacies 
cur of the Value thereof. And then tollows this, on which the 
Doubt ariſes, (æõnd all the Overplus of my Eftate to be at my Wife s diſpo- 
al, and make her niy Executrix, ) and per Trevor, Powell and Blincow 
[udges, the ſecond Houſe did not paſs. 12 Mod. 592, 593. Mich. 
1; W. 3. Shaw v. Bull 


Heir: And by another Settlement is Tenant for Life, Remainder to 
his V Ec. His, Remainder to Truſtees in Fee in Truſt tor the right 


line, and dy his Will deviſes ro J. S. all his Lands, Tenements, and 
Hereditaments cut of Settlement, Decreed per Cowper C. afliſted by 


tands, are of no Effect. 2 Vern. 623. pl. 557. Mich. 1708. Sir Lit- 
rn Scrode v. Lady Ruſſel, Falkland &c. 


there. Trin. 1730. 
21. Properly Lanas under Settlement is where the whole Inheritance 


Remainder in Fee to another; There the Whole had been under Ser- 
tlement, though he might have barred the Remainder by a Common 
Recovery; So it the whole Inherritance had been ſettled, bur there 
had been 2 Power of Revocation, though the Teſtator might have re- 
voked, it thould not have paſſed by the Words (out of S:trlemenr,) 
becauſe the W hole is properly under Settlement, though liable to be 
revoked, Per Cowper C. 2 Vern. 623. in Cale of Strode v. Lady 
Rutlell, Falkland &c. | 
22. Lands ſettled with Power o Revocation will not paſs by deviſe of 
Lands not now in Settlement. 2 Vern. 623. pl 557. Mich. 1708. Lit- 
ton, alias Strode v. Lady Ruſſell and Falkland. | 
23. One deviſed all his Freehold Hcnſes in A. to F. S. and his Heirs, 
and in Fact the Teſtator had no Freehold Houſes there, but Leaſehold hs 
had, Decreed per Juſtice Tracy in the Abſence of Lord Chancellor, 
that in ſuch Caſe rhe Leaſehold paſſes being by a Will; though they 
Would not in a Grant, and that the Word ( Freehold) thall be reject- 


ed 


Pct ot his Legacies in her Lite-time, that it ſhould be lawful for the 


is ſettled and diſpoſed ot, As if the Teſtator had been Tenant in Tail, 


20. A. by ove Settlement is Tenant in Tail after Paſſibility & c. of ; Chan. 
Black- Acre, Remainder in Fee to Truſtees in Truſt for A. and his Rep. 169. 


Co 


creed, and 
| : i the Deeree 
Heirs o B. hie Heir A. is ol White-Acre. : And is Tenant in Tail, —— — 
Remainder to the right Heirs of his Father of Green-Acre. A. has no the, Houle 


ords. 


Equ Abr. 
a 210. pl. 18. 
Trevor Ch. J. and Tracy ]. that all the Lands ſo ſett led paſſed by 8 C. — 
this Deviſe. And that the Words Our of Settlement, as this Cale 13 _ 

S C. ciicd 
by the 

| F | : Court, as 
affirmed in the Houſe of Lords, and on which Caſe the Court laid great Streſs in the principal Caſe 
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Devile. 


2 Wmss 
Rep. 302. 
pl. 85. 
Mich. 1725. 
S, C. but 
that is as to 


2 Marriage Agreement, whereby the Wife was not to claim any Thing out of the Husband's Rea! «, 
Perſonal Estate, provided that it ſhould not extend to what he ſhould or might leave her by Wil, 
nor to all or any the Goods, Utenſils or Houſhold Stuff &c. of him at his Death, all which ſhe wa 
to have and enjy. Lord Chancellor ſaid he would take the Meaning to be as large as the Wore, 
and ſo decreed her the Beds, Sheets, and other Furniture uſed in the Workhoule, (which wa | 
Hoſpital in Portſmouth.) But upon Appeal to the Houſe of Lords, this Decree was reverſ:4 


Feb. 1726. 


S. C. cited 


2 Roll Rep. 


other Hamlet paſſed, becauſe of the Intent; But Brown e contra, be 


| . 
ed rather than the Will ſhould be void. And he ſaid that the Bill ug 
proper in Equity, ſince the Leaſehold Houſes (being Chattels) could 
not paſs by the Will without the Aſſent ot the Executor, which Af. 
ſent he was compellible to give in Equity, Wms's Rep. 286. Mich. 
1715. Day v. Trigg. | | 

24. Deviſe of my /troag Box and all that is therein, and all my Chg, 
and Cabinets, and all that is therein to my Daughter E. There <q; , 
Frame fixed to the Strong Box, in which were Drawers that contained Bayj 
Nietes and other Things of Value, and the Frame was ſo fixed wit 
Screws to the Box, that it could not be ſeperated without opening the key 

et decreed that what was in the Frame ſhould not paſs, bur the Frame 
with the Conſent of the Executor was given to the faid E. Un,, 
appeal to the Houle of Lords this Matter Was compromiſed. March 1; 
MS. Tab. 1744 Ld. Paget v. Duke of Bridg water. 

25. By a Deviſe of a//my Houfhold Stuff, and Materials of Houſty; 
Gcods that were in a Workhouſe 0 Miles diftance from the Teſtator,, 
Houſe, for employing lick and wounded Seamen, do nor paſs, M$ 


Tab. Feb. 1, 1726. Pratt v. Jackſon. 


— 


— 


(K. b. 2) Uncertain Deſcription. What Things pals 
by what Words. Allo. 


L. NE deviſes all his Freehold Lands in D. to his Wife dirin: 
her Life ; Item, I give to her for Life the Lands which I hold 
. Z. Item, I give t her for Life all the Lands which I purchaſed df J. 
S. Item, I give, grant and bequeath wy ſaid Lands to H. my Son ad 
his Heirs tor ever; not only the Lands purchaſed of J. S. paſs to the 
Son, bur all the other by this Deviſe. Adjudged upon a Special Vet- 
dict. Skin. 130. pl. 5. Mich. 35 Car. 2. B. R. Barrow v. Gameath. 


— 


(L. b) What paſſes. 
Where Lands lie in two ſeveral Vills. 


1. A Man ſeiſed of Land in a Town, and in two Hamlets of the Toi, 
deviſed all his Lands in the Town, and in one of the Hamel, 
naming it. Diverſe Juſtices held, that nothing of the Land in the 


cauſe the principal Vill comprehended all the Hamlets. D. 261. b. fl. 
27. Paſch. 9 Eliz, Anon. 


2, One 


— — , —— —-— —— —— 
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Jiſtator has Lands in A. B. and C. and Lands of much greater Value in 8 C 2 
other County 3 the Lands in the other County ſhall paſs by the Word Car. [ 


elſewhere. 3 Wms's Rep. 61. Trin. 1130. Cheſter v. Cheſter. 


M. b) What paſſes by Interfering Words. 


, EVISE to three, provided that one ſhall have all the Profits ; it But where 
was conſtrued, that two ſhould be ſeiſed to the Uſe of the the rage 
chira, For a Deviſe of the Profit is a Deviſe of the Land; and if 4 h vg 
Nan grant Land, reſerving the Profit, it is a void Reſervation; per during 
Dederidge J. Roll Rep. 320. cites 30 H. 6. Br. Eſtates 74. and F. his Life, it 


U 
3 was held 
eV 5 22. 1 : 
Deve that this was 


as to the Perception of the Profits only. Yelv. 183. in Cafe of Aylet v. Choppin. Cites 30 H. 6. 


Devite 12. 


2. A. deviſed to his Son a Manor in Tail, and after by the ſame IId 
he deviſcd a third Part of the ſame Lands to another of his Sons; They 
Ly this are Jointenants, per Brown and Dyer. 3 Le. 11. pl. 27. Mich. 
6 Eli. C. B. Anon. 

2. {{ a Man in one Part of his Will deviſed his Lands to A. in Fee, Yelv. 210. 
and in another Part of his Will deviſed the fame 2 B. in Fee, they are bY Wists 
Fa a . J. — Herne 

7inteaants, per Dyer and Brown J. 3 Le. 11. pl. 27. Mich. 8 Eliz. | in che 
C. B. Anon. Cat of 'Ev- 

| lift v. Choy - 
ley. Zulſt. 42. per Fenner J. this is a good Deviſe to B. But per Williams J. it is altogether vo'd 
tor the Uncertainty. — B. ſhall take, and not A. 2 Roll Rep. 423. the Serj-ant's Caſe, Jenk. 
250 pl. 50. — Per Anderſon it is good to B. bur Periam J. contra. Ow. 84. — 8, P. Arg 10 
Md 521, — 5 Bulft. 105. —Cro. J. 49. — Per Tanfield Ch. B. Lane 118.— Roll Rep. 329. — 
(ro E 9, —— (See Jointenant (K) S. C.) 


„ deviſed the Fee Simple of bis Land to his Wife, and after her Cited 2 Roll 


4 to I. his Son, who was his Heir apparent; This is a Deviſe for n 
nne Remainder to the Son for Lite, and the Remainder to the (,. 


un Fee. D. 357. a. pl. 44. Paſch. 19 Eliz. Chick's Caſe. Cited per 
. Croke. 2 
11 127 Cited Arg. Mo. 362. — In all which Bocks it is cited that the Wife had the Fee. 


hut And. 51. pl 125. Baker v. Raymond S. C ſays it was adjudged that the Son had the Fee. 
- 5enal 390, pl. 293 Baker v. Raymond. S. C. adjudged that the Wife had only an Etatz for 
c Rematncer in Fee to W. the Son. 


g. Devife of Land to B. in Fee, and after there is a Deviſe of Rext 7» 
1D. out of the ſame Land; This ſhall be conſtrued firſt a Dev iſe ot the 
Rear, and then of the Land. 3 Bulſt. 105. cites Pl. C. 541. Hill. 21 
Elis. Paramovr v. Yardly. 
6. A ſeited in Fee of the Manor of M. extending into M and the Town 
and alſo of other Lands in M by his Will deviſes the Manor of Ad. 
wh, his leldeſt Son and Heir in Tail, and his Lands in N. to C. his 
Unger Son &c. Per three Juſtices C. ſhall have that Part of the Manor 
vi M1. which lies in the Town of N. 2 Le. 190. pl. 239. Mich. 32 
/ C. B. Sir Ant. Dennis's Caſe. | 

7. A. devited Lands in Fee to his Son, and many other Lands in Tail, 
ana after ſays, I will that if my Son die without Iſſue within Age, thai 
ie Lands in Fee ſpall goto H. Item, I will that the other Lands in Tail 
[Pol $970 F. F. and ſays not in the ſeeond Irein, if the Son dies w:ithuut 
$14 W114 Age, Adjudged that the ſecond Item ſhould be without 
Wilition, Godb. 146. pl. 185. 3 Jac. B. R. Pinder's Caſe, 

40 $A. 


. One deviſes all his Lands in A. B. and C. and elecohere. The Gibb. 152. 


— — — 
OY 2 mVũC —_—_ 
: =o» 
2 


them by the laſt Words. Harvey ſaid, the Teſtator had given them by his firſt Wort Hy 
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S. P. per Ld. 8. A. deviſed all his Land in England to B. and then ad d 


a : : Gs, It.. 
Gr nies: ive my Land in F. to C. This Item is an Explanation ot his 8 


Mies Rep. that B. thall have all except the Land in F. which he appointed tos 
8 Paſch And they are not Jointenants. Yelv. 209. Mich. 9 Jac. B. R. Willi. 
1722. in v. Darby. 
Caſe of Hill | 

v. Filkin. A. ſeiſed of Black Acre and of a Meſſuage, deviſed all his Lands and Tenemey.,, 
C. in Fee; and afterwards in the ſfime Will he deviſed his Houſe called the Swan, now in tt. 1. 
nure of J. S. to D. for ever; Reſolved that D had a Fee in the Houſe. D. 359. a Mary. x 6 
cites Paſch. 4 Car B. R. Chamberlain v. Tanner. Cro. C. 129. pl. 4 Chamberlain v. un 
i + Jo. 195. pl. Y. S. C adjudged per tot. Cur. A Man deviſes by his Teſtament 1, , 
Daughter ]. all his Land in D. habend. ſibi & hered. de corpore ſuo legitime proc And by the Gin. 
Teſtament he deviſes to his Dauehter A all his Land in the Tenure of J. S. in the County of ret 
Whereas in Truth D vas in the County of Hereford, and Parcel of the Lands were in the Tenur, nn, 


Whether ] ſhall hive the Lands in D. in the Tenure of J. S. by the firſt Words; or A. Hal 1 


oa 


Wherefore he cannot revoke his Gift, and give it afrerwafds to another Daughrer. 


But all the . 
tices were of the contrary Opinion. Het. 77. Hill. 3 Car. in C. B. Wh iddon's Caſe, x 


Adjudged 9. Deviſe of all his Lands in England to A. and his Heirs, and /, 
accordingly % without Heir of his Body, then his Lands in M. ſhall be to B. in Ty 
that it is no f 22 2 a : 1.5 
Counter. Item, I give my Land in N. to C. in Fee. Deviſor dies; C. dies; }, 
mand z For ſurvives, and dies without Iſſue. The Heir of C. ſhall have the Land, 
the ſtem but by the better Opinion of the Court, C. does nor take but by 1, 
Fall be of Remainder after the Death of B. Without Iſſue. Yelv. 209. Mich 
conſtrued „ B. Q Wall Darb ; 
that it A. 9 Jac. * atop V. Parby. 

died without | 

Ilue, the Land ſhould remain as the Deviſe was to B and the Limitation to A. is to be conſtrued tg 
A. and the Heirs of his Body, and not a Fee, and ſo all the Clauſes of the Will ſtand together. Cr, |. 


290. pl. 4 S. C. by the Name of Brown v. Jervis. S. C. cited 4 Mod. 69. per Cur. — Aud 
Lid. 317 Arg. 


10. A. has Lands in M. or NM. and no where elſe, and deviſed all hi 
Lands in M. to B. and all his Lands in NM. and elſetuhere to C. The 
Word elſewhere is void. Hob. 65. pl. 68. Trin. 12 Jac. C. B. Gre 
v. Armſted. 

11, A. poſſeſſed of a Term, deviſed. it to B. if living at his Decth, 
otherwiſe to C. whom A. made Executor, with a Proviſo, that , B. |! 
living at A's Death, then C. to account to B. for a Moiety of the Profit if 
the Term at 21 or Marriage, and C. to retain the other Moiety. A. dicd, 
Atterwards B. died before 21 or Marriage; the 'Terin by the Afjiitance 
of judges was decreed to C. Chan. R. 80. 10 Car. 1. Revert v. Row. 

12. Sir S. B. deviſed all he Coppice and Wood-Gronunds, and all aid 
{angular the Premiſſes, and all Woods and Under-Woods (except Timo 
Trees) to his Wife for A5 and after her Death, limited the ſame, with 
the Timber- Trees, 10 Truſtees, that they ſor two Nears ſhould pay tir 
Profits of the Premiſſes to the Plaintiff, and they to beſtow the ſam in 
Building the College, and after limited the Rever/zon and Fee Simple of tie 
Premiſſes to the Plaintiff and their Succeſſors for ever (the ſaid Weds, 
Under-Woods and Timber-Trees excepted.) The Queſtion is, as the Excep- 
tion is made of the Woods, Under-Woods and Timber-Trees, Whe- 
ther the Soil is not excepted alſo from the Plaintiff? The Court is clear 
ot Opinion, that the Intent of Sir S. B. was, that the Whole, as well 
the Soil as the ſaid Woods, Under- Woods and Timber-T'rees, do pil 
by the ſaid Will. Chan. Rep. 134, 135. 15 Car. 1. Magdalen College, 
Oxon. v. Crook. | | 

13. Deviſe of Land to A. in Fee, and after by the ſame Will deviled 
a third Part to B. for Life, or in Tail, this lait Deviſe to B. dont 
make void all ro A. But B. has Eſtate in Poſſeſſion and A. in Remalt- 
der. Per Bridgman Ch. J. in delivering the Opinion of the Court 
Cart. 174, Hill. 18 & 19 Car. 2. C. B. in Caſe of Rundall v. oY. 

14. ay 


1 

: . 
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ig. Deviſe to A. in Tail, Remainder zo B. Remainder to C. &c. and 
ger the Deviſor by expreſs Words deviſes an Eſtate in Poſſeſſion to B. 1 
This is a Revocation of all the Remainders, tor the Remainder nor h 
aetermining by Deviſe, but by Ceſſer and Interpoſition of another Hſtate, 
ben which the Remainder did not depend, the Remainder could 7 
ot ſtand; Bur in a Conveyance of Uſes there may be Interpoſition ot 
her Eſtates, and the Remainder ſtand good, becauſe this Remain- 
der depends and hangs on the firſt Root. But in a Nil the Re- | 
n under ſerrſed muſt follow the Rule of Law, tor alter the Deviſe 1 
of the Devitor, there is not Root nor Spring then. Per Bridgman | 
Ch. J. Cart. 175. Hill. 18 & 19 Car. 2. C. B. in Caſe of Rundall v. 
228 A Man hath Iſſue Two Sons, Z. his Eldeſt and R. his Youngeſt Son. 7. | Y 
hath Iſſue J. and R. hath Iſſue M. a Danghter. The Father deviſed Lands "1 
% des Sen T. for Life, aud afterwards to his Grandſon 4 and the Heirs | vl 
Males of this Body; and if he die without Iſſne- Male, then to his Grand- fl 
Gate lter MH. in Tail, aud charged it with ſome Payments, in which N 
Well chere was this Proviſo; viz. If my Sor R. ſhould have a Son by ' 
nis now Wite E. then all his Lands ſhould go to ſuch firſt Son and his 1 
Hirns, he paying as M. ſhould have done. Afterwards a Son was born, 
| 

| 

| 

| 

| 


p ts 
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dd the Queition was, whether the Eſtate limited to T. the Eldeſt Son 
was thereby defeated; And the Court were all clear of Opinion, that 
is Proviſo did only extend to the Cale of M's being intitled, and 
had no Influence upon the firſt Cale limited to the Eldeit Son. 2 Mod. 
29 3. Hill. 29 & 3o Car. 2. in C. B. Evered v. Hone. 

16. Deviſe of a Term to A. and B. iu the Will as Jointenants, and 
tn the latter Part of the Will as Tenants in Common, there ſhall be no 
Survivor. 2 Chan. Caſes, 64. Trin. 33 Car. 2. Draper's Caſe. 1 
| 17. A. by Will deviſed 1300 l. to B. provided, F B. died before Ten- | | 

y- cue without 1//ue, then the 13001. to go to C. and provided if B. 
marry before Twweaty one without Conſent of M. then to go to D. B. 
married without Conſent of M. the Queſtion was who ſhould have 
this 1300 J. it the ſhould die without Iſſue before 'T'wenty-one ; Per 
Maſter ot the Rolls, the Proviſo of Forfeiture by Marriage without 
Confent oft M. cannot take Place, or have any Force till B. ſhall be 
Twenty one, that they are con/eſtent Proviſoes and ought to be ſo con— 
ſtrued; and decreed, that it B. die beſore TWenty-One without Iſſue, 
that C. thould have the Benefit of the firſt Proviſo. 2 Vern. 86. pl. 
93. Mich. 1688. Pawlet & Ux v. Dogget. 

18. It a Man deviſe an Annuity to a Child iſſuing out of certain 
Lands, and by the fame Will he deviſes the ſame Lands for Payment 
7 Debts and Legacies ; the Deviſe of the Annuity is a ſubſiſting Charge 
on the Lands and ſhall be good; Held fo. N. Ch, R. 202. Paſch. 
1692. in Powell's Caſe. | 
19. A. ſeiſed of G@avelkind Lands, and having two Brothers B. aud 
C. (B. had Iſſue two Sons H. and B. and Iſſue two Daughters M. and 
N. and C. had Iflue H. and H. had Iflue S.) deviſed the Lands zo H. 
ire Sen of B. it he lived till twenty-one, and then his Wife to have 
the Houle &c, and if H. die before twenty-one, then to the next Son of 
b. and if B. have no Son, then to H. the Son of C. and his Heirs, 
and if H. die before Twenty-one and my Wife be dead, then to the next 
Heir loft named, as it ſpall fall out. H. Son of B. died before Twen- 
ty-one without Iſſue, but B. his Brother entred and died, leavin 
two Daughters M. and N. The Grand Queſtion was, on the Words, 

B. have no Son then to H. the Son of C and his Heirs, It was ad- 
mitted that by theſe Words H. the Son of C. took nothing, bur 
whether the tollowing Words, viz. If H. die lefore twenty-one and 

| is 
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NM lite-Acre, and Green- Acre to N. in Fee, and then he recites, that, 


ſpall be paid within one Year atier his Deceaſe; per Cur. the ſubſequenl 


Deviſe. 

his Wife be dead, then to my next Heir laſt named as it foal fall ,, 
and Holt Ch. J. demanded of Levinz of Counſel for the Heirs of C. that 
it the Words and if H. die before Twenty-one, ſhould be applied to H y,, 
of B. and the Words then to the next Heir laſt named ſhould be conſtryy 
any other Son of B. if B. had another Son, otherwiſe as it fhall 2 
out to H. Son of C. it he ſhall be next Heir, fo that (as it thall wt) 
ſhall be applied to the Son of B. it he ſhall have another Son who hal 
be next Heir (tor it is not found by the Verdict that their Fathers 
were living) otherwiſe to H. Son of C. if he thall be next Heir 
For the Words (as it ſhall fall out) are conſiderable and if it be g 
that the Words zext Heir ſhould be applied to B. it will give him an 
Eſtate in Fee, and Holt Ch. J. ſaid, that this ſeemed to be the Mey. 
ing and Intention of the Deviſor, and if H. die before twenty-one to be 
but a Repetition of what he had ſaid before. But Curia advifſare yy}; 
Skin. 385. 562. Mich. 6 W. & M. in B. R. Beviſton v. Huſſey. 

20. A. had a Son and two Daughters M. and N. and deviled (in Caſe 
his Son ſhould die without Iſſue) 4% his Lands except Black. 4r;; 
Green- Acre, and White- Acre to M. in Fee, and he deviſed Black- Arn, 


whereas he was ſeiſed 4 other Lands &c. and in the End of the Will 
he takes Notice of a Requeſt ot his Father's thas Black- Acre ſhould g, 
for Want of Iſſue- Male of A. and B. his Brother, to D. bis (Couſin, and 
that in Obedience to the Will of his Father, he is delirous that it be 
obſerved, and requeſts B. his Brother to act accordingly, and aſter dics, 
and John his Son and B. dies without Iſſue. And Holt Ch. J. who de- 
livered the Reſolution of the Court, ſaid, that when it alter appears 
by the Special Words, that ſuch General Words ought not to extend 
to all his Lands, Tenements, and Aereditaments, there an Exprjcimn 
ought to be made according to the Special Words, according to the Rule 
in Altham's Caſe, 8 Rep. for otherwiſe the Special Words would be 
rejected; and therefore here, the Words foraſmuch as there are oth: 
Lands &c. ought to qualify the Generalicy ot _ theſe General 
Words and other ought to be referred, not to the Lands before, but 
ought ro be underitood of the Words not mentioned before; and 
theretore the Words (all his Lands) ought to be reſtrained, accord- 
ing to the Special Words, and not conſtrued according to the Ge- 
nerality ct them, when he ſaid there are other Lands which could 
not be compriſed before, for then they could not be others; and 
concluded that by theſe General Words Black-Acre did not paſs but 
deſcended equally to M. and N. and gave Judgment accordingly tor 
the Detendant. Skin. 631. Hill. 7 W. 3. B. R. Dalby v. Chan- 
pernoon. 

21. I give all my Perſonal Eſtate to my Wife, and to A. and B. 
1000 JI. a piece, if they arrive at the Age of Twenty-one Years, or 
Marriage; A. was Heir at Law to the Teſtator. Per Cur. the Devile 
to the Wife mult be ſo much thereof as was not diſpoſed of by tit 
Will. For otherwiſe this will be inconſiſtent by deviſing 10091. t0 
A. the Heir at Law, who would be intituled to his whole Eſtate alter 
the Death of his Wife, and therefore a Deviſe of 1000 l. to be paid to 
A. our ot Teſtator's Eſtate would be impertinent when he was 0 
have the whole Eſtate himſelt. 9 Mod. 93. Paſch. ro Geo. 1. in 
Canc. Burdet v. Young. | | 

22. A. deviſed ſeveral Specifick Legacies to ſeveral Perſons and to 
each of his Grandchildren 70 be paid at their reſpective Ages of Twvent)- 
one Years, or Days of Marriage, which ſhould firſt happen. And d 
a ſubſequent Clauſe appoints that all the Legacies thereby devik 


Clauſe in the Will which ſeemingly contradicts the Payment ol rhe 
| Legacles 


— 
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Legacies to the Grandchildren in Point of Time muſt be conſtrued, 
lo as it may not be repugnant to any former Clauſe in the ſame 
Will, and therefore that laſt Clauſe muſt only relate to the other 
Specifick Legacies given to the other Legatees, and not to the Legacies 
deviſed to the Grandchildren. 9 Mod. 154. Trin. 11 Geo. Adams 
Clerk. 
5 23. A having Lands of Inheritance in B. and C. and a Mortgage in 
D. and Lands extended in E. on a Statute, makes his Will and deviſed 
all his Credits and Mortgages to his Executors, and after deviſed all his 
Meſſuages, Lands, Tenements Ec. and all his Real Eſtate whatſoever in B. 
C. D. and E. to R. M. andF. S. tor their Lives, and aſter their Deceaſe to 
their Heirs &c. King C. decreed, the Mortgage and extended Lands 
in D. and E. to the Executors, and differs this Caſe from the Caſe 
in Cro. C 292. Roſe v. Bartlett, Where a Man was ſeiſed of a 
Term for Years in A. and having no other Land there, deviſed all 
his Lands in A. it was adjudged that the Term for Years paſled, 
for in that Caſe Ld. Chancellor ſaid, if the Term had not paſſed 
the Will had been intirely void, whereas here it ſtands well tor Part, 
and ſo affirmed a Decree made at the Rolls, Gibb. 116, 117. Hill. 
z Geo. 2. in Canc. Davis v. Gibbs. 

24. It the latter Part is inconſiſtent with the former Part, it ſu- 
perſedes and revokes it; Per Reynolds Ch. B. and Comyns and 
Thompſon. Gibb. 195. Hill. 4 Geo. 2. in the Exchequer, Obiter. 


— 
—— 


(N. b) What paſſes an Intereſt and what an Authority. 
By the Word Until &c. and of what Continuance. 


x EVISE that his Executors ſhould take the Profits of his Land S C cited 


till his Heir comes to Twenty-one, to the Intent that his Execu- 478 ws 


tors with the Profits of it ſhall pay his Debts, perform his Legacies, and 25. Trin. 
for the Education of his Children, this paſſes an Intereſt. D. 210 a. pl. 17 Car. 2. 
24. Hill. 4 Eliz. Stile v. Tompſon. 8 
Courthope v. Heyman. S. P. Ch. Rep. 263. Gore v. Blake. So it is if the Words were, 
thit if Af. his Mie think fit to bring up his Children in Learning and to find them Meat, Drink, and 
Apparel, that then they ſhall have his Land till his Son comes to Twenty-four ; it is an Intereſt. 
Cro. E. 252. pl. 21. Mich. 33 & 34 Eliz. B. R. Smith v. Havens. 


2, Deviſe of his Lands to his Wife from Near to Near, till F. his Son Mo. a8. 
ſhall come to the Age of Twenty Years. By the Death of J. the Wife's Eſtate pl. Ota 
is determined; But by Dyer if the Words had been 7/7 his Son ſhall come Words 
or might come to the Age of Twenty Nears, there notwithſtanding his had been 


Death the Eſtate of the Feme continues. Dal. 58. pl. 6. Anno 6 Eliz. til! the Sen 


Anon, ſhould or 
might come 


to Twenty &c. then the Wife's Eſtate had continued. 


3. A Deviſe that his Wife ſhould inhabit in one of his Houſes which 
be had for Term of Years during her Life. Here the Wife takes no In- 
tereſt in the 'Term bur only an Occupation and Uſage, out of which 
the Lxecutors cannot eject her during her Life. Per Cur. præter Walſh, 

Ow. 33. Trin. 7 Eliz. Anon. 

4. A. deviſed, that his Lands ſhould deſcend to his Son, bat he willed, 12 78. 
that his Wife fbuuld take the Profits thereof, until the full Age of his Son, 11 by 25 
for his Education and bringing up, and died; the Wife married another gig, B. R. 

4 D Husband 
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come to 24 Years it he had lived. 
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Anon. but S. Hyusband, aud died before the full Age of the Son; and it was the Opiate 
O intotidem of Wray and Southcote Juſtices, That the ſecond Husband ſhould 1 


. eg have the Profits of the Lands until the full Age ot the Son, for nothing 


——— mY N 
— — — 2 . 


e d is deviſed to the Wife but a Confidence, and ſhe is as Guardian ., 
Wray ſaid, Bailiff tor to help the Infant, which by her Death is determined, 4. 
that the the ſame Confidence cannot be transferred to the Husband , but c 
ſame 4 trary if he had deviſed the Profits of the Land unto his Wite uns, 


toa Deviſe Age of the Infant to bring him up and educate him, for that js 4 D 
of the Land, ot the Land itſelf. 2 Le. 221. pl. 280. Paſch. 16 Eliz. B. R. Anon 
and ſoa 

Ciiattel in the Wife, which ſhould accrue to the Husband. ——S. C. cited by Bridgman c 
Cart. 26. Trin. 17 Car. 2. C. B. accordingly. 7 


Caſe of a Eliz, Boraſton's Cale. 
Grant 2. 


Bulſt. 131. 


The Words 6. A. deviſed Lands to B. his Son (an Infant) in Tail, Remainder 
To receive, to C. and made D. Overſeer of his Will, and that D. ſhould have the 


10 5 d I] * : . , al 
for B means Education of B. till 21. and to receive, ſell and let for B. the ſail 


only that Lands, and thereof to account to B. and D. to be allowed his Charge, 


Leaſes ſhail D. has no Intereſt and is only Guardian for Nurture, and can mike 


3 only Leaſes ar Will. Cro. E. 678. pl. 10. adjornatur, bur Ibid. 44, 


and D.is On- PI. 2. Hill. 42 Eliz. B. R. adjudged, abſente Gawdy. Piggot . 
ly as Bailif Garniſh, | | | 
to account ; | 

Per Fenner and Clench J. and Popham held that a Teſtator cannot appoint that any ſhall make 3 
Leaſe for Years in the Name of Deviſee., Cro. E. 678. in S. C. S. C. cited by Whitlockin Lat. 39 
S. C. cited Arg 5 Mod, 102. 


Lane 28. 7. Deviſe of Lands to his Wife for Lite, /o long as ſbe fhall be e. 

Genn. fectuall) ready to demiſe to his Heirs at 50 I. per Annum when lhe {lull 
not dwell on it herſelf. The Wife goes and lives at another Place, 
yet the Condition is not broke unleſs there be a Tender and Refuſal to 
demile. Mo. 626. pl. 860. Mich. 43 & 44 Eliz. in Canc. Sir Cha, 
Rawleigh v. Thynn. 

8. Lands deviſed to Perſons in Truſt to let Leaſes and diftribute th: 

Profits to twenty of the pooreft Kindred of Devitor ; rhe twenty &c have 
oe a 3 Mo. 753. pl. 1040. 2 Jac. in Exchequer, Griff 
v. Smith. | 

Mo. 974. 9. Deviſe that A. ſhall have the Over/ight and Doing of his Lands til 

FIVE his Son to whom he deviſed the Lands is 24. gives no Intereſt, and i 

accordingly, ſhall be intended only in Right of the Son and to his Uſe, Yelv. 13 

and that the Mich. 3 Jac. B. R. Carpenter v. Collins, 


Eſtate re- | | SO 

mains by Deſcent in the Son, and yet if it were an Eſtate in the Son immediately and alſo for Years in 
the Executor, yet by the Death of the Son before 24. the Intereſt of the Executor 1s determined 0 
the Son's Death, becauſe it was not the Deviſor's Intent to bar the Son's Heir till rhe Son ſhould has 
Brownl 88. S. C. & S. P. held accordiugly. 8. C. cited 
Arg. 5. Mod. 102. as adjudged that the Executor had only a Stewardſhip for the Benefit of the Helr, 


S C cited 10. A Copyholder in Fee ſurrendered to the Uſe of his Will, and 
4 Mod.z18, deviſed to his Wife his Copyhold Land, and if ſhe hath Iſſue by che 
319. Deviſor, that the Iſſue ſhall have it at the Age of 21 Vears, and 1t the 
Iſſue die before chat Age or before his Wife, or if ſhe has no Iſſue, that 
then fhe ſhall chooſe two Attornies, and ſhe to make a Bill of Sake 4 0. 
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Land to her beſt Advantage Sc. Per Cur. ſhe has thoſe Lands for her 
Lite, and ſhe not having Iſſue, hath not any Intereſt to diſpoſe, but has 
Auchority by her Will to nominate two that ſhall ſell, and they make 
Sale, and the Vendee ſhall be in by the Will without any new Surren- 
Jer. Cro. J. 199. pl. 30. Mich. 5 Jac. B. R. Beale v. Shepherd. 
11. A. deviſed a Term to his Wite until the Iſſue of the Body of the 8. C. cited 
Deviſur accompli}Þ the Age of 18 Tears bringing up the ſaid Child. Re- by Bridg- 
ved (as che Reporter faith he heard) that the Eſtate of the Wife is man Ch J. 
not determined until the Iſſue ſhould come ro the Age of 18 Years, 22 27 

: . ; $ adjudge 
and Judgment was given accordingly. Lane 56. Trin 7 Jac. in the Ex- Paſch 18 


chequer. Sweet v. Beale. Eliz in the 

1 | Exchequer. 
__.- 2 Char, Rep. 136. Warwick v. Cutler, S. P. 3 Le. 58. Anon. Per 2 J that it is only-a 
Confidence, bur if he had deviſed the Profits it would have been a Chartle in the Wife and have gone 
her Husband who ſurvived her. | 


— EEE 
* 


10 


12. Deviſe to A. and B. his Sons and the Heirs Male of their Body, Cro. J. 259. 
and wills, that they ſpall not enter till their ſeveral Ages of 21 Tears pl. 19. Aylor 
and \ 7 | | ? y. Chep 
and ſurcher wills, that AH. and N. his Executors ſpall have the Lands 10 8. C. & S. p. 
form his Mil till his ſaid Sons A. and B. come to their ſeveral Ages of by 4 Juſ- 
+1 Nears, The Executors have only a limited Eſtate determinable in tices, Wil- 
Time, when each Son Separatim comes to his full Age for his Parr, and liams J. e 

8 1 . N 9 contra ; and 
-1ch 01 the Sons may enter when he is 21, and ſuch Entry does not de- adjudged for 
troy the Jointure, but they ſhall be Joint-Tenants notwithſtanding ; the Plaintit, 
{or this Entry in the Intent of the Deviſor, was only as to the Per- —Brownl. 
ception ot the Profits and as to the Poſſeſſion, and not as to the Eſtate 747 Ay let v. 


| Chippin. S.C. 
in Jointure. Velv. 183. Mich. 8 Jac. B. R. Ayler v. Choppin. 5 — 8 C 


; | cordingly er 
Bulſt. 42. Eylfe v. Chopley. S. C. adjudg'd accordingly. 


tot. Cur. except Williams 


13. If one deviſe his Land to another until his Debts be paid, the It is but a 
Exccutors have a Term; Per Coke Ch, J. 3 Bulſt. 100. Mich. 13 Ce Inte- 
: NY N - reſt and de- 

Jac. in Caſe of Blamtord v. Blamtord. ee mage. 


| 9 5 Law when 
the Truſt is ſatisfied; Per Lord Wright. 2 Vern, 404. Mich. 1400. Hilchins v. Hilchins, 


14. A. has a Leaſe for Years, and deviſed, that after his Deceaſe the 
Profits of this ſhall be put out to the Uſe and Benefit of B. This is a 
Deviſe of the Leaſe itſelf, Per Doderidge J. and Coke Ch. |. agreed 
this to be ſo, and ſaid that ſo is 45 E. 3. Tit. Feoffments and Fairs ; 
tor this is tantamount to a Deviſe of the Leaſe, 3 Bulſt. 101. Mich. 
13 Jac. in Caſe of Blamford Blamford. 

15. A. deviſed ſeveral Lands to B. his youngeſt Son, ſome in Fee, 
ſome for Lite, and ſome in Tail, and then adds, I will that my Wife 
M. ſhall have the Uſe and Keeping of my Son B. and all the Premiſſes 
10% him bequeathed during his natural Life, paying him yearly for his 
Muntenance 81. training him up in Learning and what more of her own 
Pleaſure ; Per Berkley J. ſhe is only Guardian, but per 3 J. it is an 
Inereſt becauſe of the Limitation to her during her Lite. Cro. C. 
508. pl. 5. Trin. 10 Car. B. R. Spirt v. Bence. 

16. A Man deviſes Lands to his Wife for Life, and vfterwards orders 
the ſeme to be ſild by his Executors, and the Monies thereof coming to 
ve divided amongſt his Nephews, and makes A. and B. his Executors 
and died, It was referred to three Juſtices, who certified that the Ex- 
| Ecutors had not a good Intereſt by the Deviſe, but an Authority only. 
Cro. C. 382. pl. 10. Mich. 10 Car. B. R. Howel v. Barnes. 

1. A. ſeiſed in Fee made his Will, and R. his Executor, and de- 
viſed that his Executor ſhould receive the Iſſues and Profits of his Lands 
jor and towards the Maintenance of his Children till they (hould aitain 

their 
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Devile. | 


their reſpetFive Ages of 21 Tears, and deviſed the Relidue ot his Lang 
to his Son when he ſhould be 21. R. the Executor madehis Wife tx... 
and dicd before the Son came of Age, having firſt deviſed that the ſhould dil 
poſe the Iſſues and Profits according to the Words of the firſt Teſtator , 
gave her as full Pecver as was given to him, and died. The Queſtion u 
It R. had a Truſt, or an Intereſt by the Will? Ad judged that an. 
tereſt was veſted in R. the Executor, and fo his Devile to his i 
good. Carter 25 Trin. 17) Car. 2. C. B. Courthope v. Hayman. 

And the Ex- 18. Deviſe of Profits till his Daughter come to Age of 21 Yar, 
cutors (to cards Payment of his Debts and Legacies. The Daughter dy'd at fle 
8 Years old. It is a good Deviſe of the Term till the Daughter would 
Mall eenti- have been 21. Per Ld. Keeper. Chan. Caſes 113. Mich. 20 Car. 2 


nue in Poſ- Carter v. Church. 


ſeſſion till | 
ſuch Time as A. would have been 21. had he lived; becauſe the Teſtaror might have computed hay 


long it would be before his Debts could be paid. 2 Mod. 290. cites 3 Rep. 19. Boraſton's Cate, 
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2 Sand. 197. 19. Deviſe of a Rent Charge to his Wife for Life, and after ſays, |: 


þ 


Osborn v. e marry, my Executors ſhall pay her 1001. ana the Kent fall ceaſe. an 
Wickenden, Ji tn why re Til Rem continues till the 1001. is 12 
. B j 
Keb. 512. and the nor her Executors have preſent Intereſt in it. Mod. 293. pl, 
pl 25. S. C. 25. Trin. 29 Car. 2. B. R. Osborn v. Walleeden. 

20. The Teſtator deviſes Lands to be held by his Exec f 
the Teftator's Son attained 22 Years of Age, for Maintenance of the Execy- 
trix and her Children, that the ſaid Teſtator's Son died before 22 Years 
of Age. This Court decreed the Executrix to hold the Lands agiinf 
the next Heir, until the ſaid Son's Age of 22 Years, as it the {aid 
Son had lived to 22 Years. 2 Chan. Rep. 136. 30 Car. 2. War 
wick v. Cutler. 

21. A. by Will made B. Executor, and gave the Rejſzdne of the Gud; 
to the Diſpoſal of B. the Executor, and C. Before Probate of the Will 
B. died and made M. her Executor; Agreed, that the Bequeſt ol the 
Relidue by the Words aforeſaid was a Bequeſt of the Intereſt, and not 
an Authority only. And that neithef this Intereſt nor Moiety of the 
Reſidue thould accrue by Survivorthip to C. in this Caſe of a Legacy 
as it would be in a Gift of Goods at Common Law. 2 Jo. 161 july 
5. 33 Car 2. before Commillioners Delegates. Taylor v. Shore. 

wid cies 22. A, deviſed Land in Truſt to pay one Third of the Rents in ſatis. 
Boraſton's tion of Dower, until his Son, then two Years Old, attains 21. The Mie 
Caſe. 3 Rep. receives a Third ot the Rent from the Truſtees and dies, then the Son 
ern. dies during his Infancy. The Adminiftraror of the Wife ſhall have 
138. Paſch. her Third ot the Rents till ſuch Time as the Son might have attained 
1690. Le- 21. 2 Vern. R. 65. pl. 59. Trin. 1688. Coates v. Needham. 


vet v. 

Needham. S. C takes Notice of a former Hearing, and obſerves that it was adjudged that the he- 
queſt to the Wite was determined by her Death, and ſhould not go to her Adminiſtrators, and on 
that a Point aroſe to whom it ſhould go, it was decreed by the Lords Commiſſioners in favour of tbe 


Keir. 


2 Jo 161. 23. Deviſe of Land to B. in Fee, paying 400 l. whereof 2007. 10 bt 
DEM S p. at the Diſpoſal of his Wife by her Will, to whom ſhe ſpall think fit. W's 
ore. B. ** dies Inteſtate; her Adminiſtrator ſhall have it, the whole Intereſt and 
Property being veſted in her. Per Commiſſioners. 2 Vern. R. 181. pl. 

163. Mich. 1690. Robinſon v. Duſgale. | 

Gilb. Equ. 24. Lands were deviſed to the Wife ti/l his Son and Heir ſpould de 
Rep. 36 21, and then to his Son and his Heirs, and the Son died at 13. Thoug| 
Mich. 19 ſhe was Executrix, yet not being deviſed during that Time for Pay: 


Cane, 8 C. ment of Debts, nor any Creditors or want of Aſſets appearing ; Hat. 


court 


\ 
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Caſes 195. Hill. 1713. Manfield v. Dugard. 


25. Ridge deviſes by his Will the Refdue of his Eſtate to his Wife, 
and deſeres her to give all her Eſtate at her Death to his and her Relations, 
the Queſtion was if this does amount to a Deviſe or Truſt in the Wife, 
br all the Eſtate which her Husband gave her by his Will. 
Harcourt C. ſaid, I think theſe Words are 00 general to amount to a 
Deviſe over of his Eſtate after the Death of the Wife, nor can it be taken 
Tut, becauſe the Words extend to all the Eſtate which the ſhall 
be potſels'd ot at the Time of her Death, which the Husband has not 
any Power over, and therefore it mult be taten over as Recommenda- 
en and not as a Deviſe or 'Truſt, but if the Teſtator had deſired his 
Wite by his Will to give at her Death all the Eſtate which he had de- 
viſed ro her to his and her Relations, there the Eftate deviſed to her 
ES: irure ot Diſtributions. There was a Caſe Tempore, Cowper C. 
where one Knight deviſed by his Will 2000/7. to be paid and diſtri- 
buted amonſt his poor Relations, at the Diſcretion and according to the Con- 
ſcience of hi Executors, A Bill was brought againſt the Executors and 
Reſiduary Legatee, by ſeveral of the Teſtator's poor Relations that 
were next a-kin, and might claim per Stat. of Diſtribution, and ano- 
ther Bill was brought by 20 of his poor Relations of a remoter De- 
gree, and upon the Queſtion who were entitled to this Legacy, Cow- 
per C. decreed that This Legacy ſhould be divided amongſt all bis poor Re- 
lations of what Degree ſoever, and tor that Purpoſe ordered Notice to be 
given in the Gazette, that any Perſon who ſhould go before rhe Maſ- 
ter and prove himſelf related to the Teſtator within ſix Months, ſhould 
be entitled to a Share of his Legacy, but left it to the Executors to 
aſcertain the Proportion according to the Power given them by the 
Will, but ordered it the Executors ſhould retuſe any ſuch poor Rela- 
tion, or ſhe w any Partiality, that the Maſter ſhould report it ſpecially, 
with the Reaſons given for it, but he would not take away that Power 
rom the Executors which the Teſtator had given them. Bill diſmiſt 


per Harcourt C. MS. Rep. Paſch. 12 Ann. in Canc. Palmer v. 
Schribb. 


v. Simpſon. 


27. A. ſeiſed of Land of 6001. per Ann. deviſed 300 J. per Ann. to 
C. an Infant Son of B. which B. was Heir at Law to A. and deviſed 
300 / per Ang. to B. for his Care and Pains in looking after his Son's 
Eftate till he ſhould be 21. B. died, C. then being ſix Vears old, but 
B. by Will deviſed the 300 l. to his Wife, and appointed her Guardian 
10 C. his Son. Per Ld. Macclesfield, the Father B. being appointed 

uardian, was the only Perſon that could extend his Care as a Guardi- 
an alter his own Death; that the Father had by Law a Power to appoint 
a Guardian over his own Children, and that his Deviſe ot the zool. 
per Ann. is good, and that it did not determine neither by the Wife's 
Veath, unleſs for want of Care of the Son or his Eſtate, which if it 


ee the Son might complain of. Ch. Prec. 597. Trin. 1722. 


4 E (N. b. 2) Con- 


and decreed by Lord Harcourt accordi 


ought to go alter her Death to his and her Relations, according to the { 


t C. decreed that the Wiſe's Eſtate determined by the Son's Death, and ſays that 


, there was 
Lind the Remainder veſted preſently on Teſtator's Death. Abr. Equ. 3 
of Payment 
of Debts, 


vgly. 


26. A. gave the Reſidue of his Eſtate to his Wife, with Power to Ch. Prec. 
a1/prſe thereof with the Approbation of his Truſtees. She made a Will 452. Simp- 
and devifed it to J. S. Per Cowper C. The Deviſe is void, ſhe nor ſon v. 
having the Conſent of the Truſtees, and fo A. died Inteſtate as to the form 
Reſidue of his Eſtate. 2 Vern. 123. pl. 640. Mich. 1716. Hutton 
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(N. b. 2) Continuance of a Deviſe. With Or without 
the Word Until &c. 


I. Deviſed Lands 0 his four Younger Sons, and if they die uin. 
* out Iſſue, then to go to the Eldeſt Son; three of the fout diet 
It was held that nothing thould go to the Eldeſt till all four were ded 
without Iſſue. D. 303. b. 304. a. pl. 49. Mich. 13 & 14. El 
Anon. | 
2. A. had three Sons B. C. and D. and deviſed that Pj. 4% 
ſhould remain after his Wife's Death to C. and his Heirs, and it it fortune 
that D. /ves till the Land come to C. then I will that C. hall pay ty 0. 
10/. per Ann. ſo long as D. lives. A. died. C. came to the Lang; 
Reſolved that the Deviſe enures as a Rent-Seck for Lite to D. wit 
which the Land ſhall be charged in the Hands of the Heirs or Aſkpns 
ot C. Mo. 721. pl. 1007, Mich, 32 & 33 Eliz. Andrew v. St. 
field. | 

3. A, deviſcd to J. S. until he ſball or may raiſe 500 l. ont of the Pr. 
fits ot the Land. It a Stranger enters after the Death ot the Deviſor, 
though J. S. had no Notice of the Will, yet the Time ſhall run on as much 
as it he had had the Land in his own Poſlethon. 4 Rep. Mich. 41 & 

42 Eliz. in the Court of Wards. Sir Andrew Corber's Caſe. 
4. But When the Heir of the Deviſee himielt, or he in Revetſion ct 
Remainder enters upon ſuch Deviſee and expells him, he may re-enter 
and retain the Land further, until he has levied the intire Sum, and 
the Time in which he was expuls*d ſhall not be accounted Parcel; 
For he that did the Tort ſhall not take Advantage of ir. 4 Rep. 82 
a. b. Mich. 42 & 43 Eliz. the ſecond Reſolution in Sir And. Cor. 

| bett's Cale. | 
Cro. J. 5. A. deviſed a Term to M. his Wife, Remainder to his Son B. an 
38 1. 7. I. his Wife if they have no Iſſue Male, and if they have Iſſue Male, hn 
C. bur : a ee 

in ſtead of 70 be reſerved and put out for the Benefit of ſuch Sons or one of them \. 
the Remain- dies M. the Wite of A. ſhall hold during her Lite. - But B. and L 
der after the his Wife ſhall hold only till a Son is born, and then the Son hall have 
OT the Term, and if a Son or Sons were born in the Life of M. then ſuch 
hc 5 licdit. Son or Sons ſhould take immediately upon her Death, and B. and . 
ed to B. and his Wife ſhall take nothing. Mo. 846. pl. 1145, Hill. 13 {ac 


L bis Wife, Blanford v. Blandford. 

and it &c. | | | 
It is ſtated to be limited after Teſtator's Wife to Teſtator's two Sons, and if thoſe Sons have 70 [it 
Male &c. and reſolv'd by three I uſtices, that the Son born ſhall have it preſently, and that this In- 
tention in the Will was, that his two Sons ſhould not have it if they had a Son, and his Care u 
for his Grand-children, rather than for his Children. Godb. 266. pl. 367. Blanford's Ge. 
8 C. ſtated and adjudg'd accordingly. Roll Rep. 318. pl. 29. S. C. ſtated as in Cro. an 
D accordingly. 3 Bulſt. 98. Blamford v. Blamford. S. C ſtated as in Cro. 10 
argely argued, wa | Judgment accordingly, but with a Ceſſet Executio till Term. Paſch. nix 


enſuing. 

Mod. ans... Deviſe to a Feme Sole of 127. per Ann. to be iſſuing out ot Blacks 
l. 25. Of. Acre, but if te marry, then the Executor to pay 100 J. and 12/. Een 

bor v. to ceaſe and return to the Executor. Teſtator dies, the Rent Was pa 


228 to the Deviſee. She marries. The Rent ſhall not ceaſe till the 19 . 
ed 5 paid. Adjudged by three Juſtices, but Twiſden e contra. 2 Sand 
Juſtices, ro 197. Mich 22 Car. 2. Osborn v. Wickenden. 
which 

Twiſden conſemed, though he was of a contrary Opinion. 


| 7. Derik 


0 


as 


J. Deviſe to B. Durante Exilio, and if pleaſe Cod to reſtore him to his Vent 326. S* 
Country or he die, then to F. S. muſt be conſtrued according to the Na- C. SS. P ac- 


adjudged. 


g. Fermor for Years determinable on Lives, deviſes 20 J. per Annum to 
J. H. to be paid Half. Yearly out of this Eſtate if Cefty que Vies ſo long 
Ude g. J. S. dies, yer the Rent continues and ſhall go to his Executor 
ſo long as the Term laſts 2 Vern. 35. pl. 27. Hill. 1688. Goſley v. 

iltord. 
, 9. Deviſe of the Rents and Profits of Lands till his Son attain 21. to- 
wards Payment o Delts ; and if my Son die before 21. my Debts being 
paid, then t0 A. The Jon ates before 21; yet the Rents and Profs 
not only, till he would have attained 21. but alſo beyond, till the 
Debts be paid, {1,11 be applied for that Purpoſe. Rawlinſon admitted, 
that if che Teſtator had only deviſed the Profits till his Son thould be 
21. towards Payment of Debts and had gone no farther, that it ſhould 
have been carried no tarther than till the Son would have attained to 
that Age; but Hutchins was ot Opinion, that even in that Caſe rhe 
Profits 1hould be applied to pay rhe Debts beyond the Age of 21. it thoſe 
ro that Time were not ſufficient to diſcharge them all. Chaa, Prec. 34. 
pl. 36. Mich. 1691. Martin v. Woodgate. 

10 Deviſe to A. and the Heirs Male of her Body, upon Condition that 
ſhe iatermarry with and have Iſſue by one Surnamed Searle, and in De- 
fault of both Conditions he deviſed it over to B. in the ſame manner, 
with Remainder over to C. Adjudged that this is a good Eſtate Tail, 
ehat the Words of Condition amount ro a Limitation, and that the 
Eſtate ot A. or B. does not ceaſe though the marriesone of another Name, 
tor the Remainder is in Default of both Conditions, and in the mean Time 
it is limited to her and the Heirs Males of her Body, and the may ſur- 
vive fuch Husband and marry a Searle, and fo there is a Po/rbil:ty as 
long as jhve lives. 2 Salk. 5/0. pl. 6. Trin. 3 Aun. B. R. Page v. Hay- 
ward, | 
11. A. deviſed a College Leaſe for 21 Years to his Wiſe for Life, Re- 
mainder to his Son, ſhe paying 10. per Annum to his Son during her Life; 
the $02 dies in the Lite ot his Mother, the 10 l. per Annum continues 
during the Lite ot the Wife and will go to the Son's Executors, and 
decreed the Wife to renew the Leaſe and the Maiter to ſettle the Pro- 
portion ot the Charge; Per Lord Keeper. 2 Vern. 666. Mich. 1710. 
Lock v. Lock. 
12. A. deviſed to his Executors and their Heirs 50 1. per Annum du- A. deviſed 5l. 
rg B's Liſe, to be tothe ſeparate Uſe of C. and to be paid to her own Hands per Aun te G 
and ſo as her Husband ſhould not intermeddle, C. dies. Decreed the 501. > henry * 

. . .* ,> o 118 

ber Annum tu be paid to C's Executors during B's Lite. 2 Vern. 657. pl. Exccutors or 


595. Mich. 1510. Rawlinſon v. Dutcheſs ot Mountague. Adminiſtra- 
; | tors) to bs 
_ him during B's Life on Condition, C. behaves civilly to B and made B his Evecntor and died Per 

alter of the Rolls the 5 | per Annum determines by rhe Death of C. It its a Perſonal Bequeſt, and, 


den is not per formable after C's Death. Ch. Prec. 173. pl 143. Mich. 1701. Neale. v 
ry. 


13. \ Man deviſes Lands to his Wife until his Son ſpall attain the Are 
21 Years, and then to bis Son and his Heirs ; the don dies at the Age 


of 
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of 13. The Queſtion was, If the Eſtate deviſed to his Wite did deter. 
mine by the Death of his Son at 13 Years of Age, or thould continue 
till the Son might have attained his Age of 21 Years by the Effluctio 
of Time? Harcourt C. of Opinion that the Wife's Eſtate did determine 
by the Death of 1he Son, and differs from 1Boraſton's Caſe. Co. 
tor there the Deviſe was to Executors tor Payments ot Debts other 
unprovided for, but here the Wife comes in for her Thirds, and that jg 
{ſufficient Proviſion for her in the Eye of the Law. Decreed according. 
ly per Harcourt C. MS. Rep. Hill. 12 Ann. in Canc. Mansfield . 
Mansfield. a | 

14. A. had three Sons, B. C. and D. and by Will geviſed all 5 
Lands to D. for his Life, he or his Heirs paying out of the Rents of th 
Premiſſes 101. a Tear to his eldeſt Son B. for his Life, and 10 a Veer tu /i 
ſecond Son C. for Life, and that after the Death of B. and MH. his Ni 
then the Son or Sons of D. ſhould have all the Preſſes equally berg 
them, they or their Brothers paying the Legacies aforeſald, and it no ſuch 
Son, then the Daughter or Daughters of the ſaid D. to have the {iq 
Premitles equally amongſt them, Paying &c. Ld. C. Parker held that 
theſe Rents were not to link upon D's Death and during the Lite of the 
Wite (who had an Eſtate for Lite by Implication as his Lordſhip hel) 
they being expreſsly given to the ſeveral Annuitants for their Live, 
and were plainly intended as a certain Proviſion for them in all Even: 
during their Lives. So that it is as if theſe Annuities were given in tht 
firſt Place by the Will to the Annuitants, and the Lands afterwards gives 
ſuliject to the ſaid Annuities ; whence it ſeemed the Teſtator's Intent was 
that whoever took the Land ſhould pay the Annuities, and that ]) 

| Wite ſhould be liable. Wms's Rep. 472. Trin. 1718. Willis v. Lucas, 

15. I give to my Wife all my Leaſe at S. and all my Houfbolt 
Goods, ſhe maintaining my Children, but if ſhe ſhould marry, then a My. 
ety cf it among my Children; the Children ſhall have no more than a 
Maintenance unleſs the marrieth. MS. Tab. Feb. 25th. 1725. Seagrate 
v. Euſtace. 

16. Deviſe to my Daughters untill my Son ſhall attain the Age of 4 
Years, hoping by that Time my Son will have ſeen his Folly. The Sm 
dies before 40. the Deviſe to the Daughters ceaſes. Deviſe to A. until 
B. ſhall attain 40 Years, B. dies before 40. A's Eſtate ceaſes ; Sus if the 
Deviſe be made a Fund to pay Debts or Portions, which cannot be raiſed 
until B. ſpall have attained his Age of 40. in which Caſe the Word 
(hall) is taken tor (ſhould.) 3 Wms's Rep. 176. Hill. 1732. Lomax 
v. Holmeden. 


(O. b) What patles b 2 Words, Reſidue of Eſtate 
e 3.43.2: DIO. Cont: 200 
4: . — 9 
Fin. Rep. I. FEY ISOR” mide e of Executor, and deviſed ſeveral Legi. 
410 Hill. cies, and the Re/idue of all his Perſonal Eſtate to another; Ve. 
31. Car. 2 creed that the Executor pay his Debts to the Reſiduary Legatee, not- 


ſtates it x f 
. ” withſtanding there was no want of Aſſets, though it was obſected that 


Will he this Caſe was different from former Precedents. Ch. Caſes 292. Mich, 
ave all his Car. 2. Philips v. Philips. ZZ < JH A Hcg A + LIL. ATE A 14 

Rea Kite 8 5 P. He, e eee e, 

and Honſhold Goods &c. and all his Debts, Goods in Shop &c. and the Remainder of all hi. Perſora 


Estate to divided cqually between the Executor and another, and the Court held, that the Devts 
which the Executor ow'd the Teſtator were not diſcharged but ought-ro come into the Account — 
2 Freem Rep. 11. pl. 10. S. C. Mich. 1726 Ld. Chancellor held clearly that it ſhould not be extin 

but ſhould be caſt in with the Reſidue of the Eſtate, eſpecially in this Caſe where Debts are partic” 
larly mentioned, and this was a Debt at the Time of making the Will; and that if the Word (Deb) 
had not been in, he believed it would be al} one, but that made it more ſtrong, hy” 


Deviſe. my 5 
— 


— nn 
2. A. ſeiſed of La ; 
nd in Fee 
n 191 to B. and then be and of Mortgages i 1 
485 a che Reſidue of queath*d I50 F 8 In Fee d . F 
The Lands in Mort my Perſonal E ol. in Legaci eviſed all 
Re gage Will ſtate J gi gacles 
deviſed his Lands, and Wi 80 tO the E. glve to m 5 and then 
eat hel the reſt Ge op? ithout giwin xecutor; B y Executo 
| of his Perſonal 1 g any other Ley at had 5 
the mortgaged L ſonal Eftat 1 Legaci A. onl 
. Oh and ſhould C awd 7 
[0 anſwer and make Sen paſs ro B. for xecutors _ had be- 
111p/1es that he had alr SO. the Clauſe r elle there ene 14 ere perhaps 
at leaſt it ſnews that ivr y deviſed 5 p And the reſt” aq nothing 
4. paſch. 33 Car. 2 edgy x Parr of 2 ot his Perſon 2 for that 
Teſtator nate: ee, v. Littleton it ſhould have 1 Eſtate, or 
gave hint 50 J. The ee. and noel palled. Vern. 
alter Debrs and L cutor in 8 elation to hi 
ſo it and L.ESACICS paid aſe thall im Fxecat 
0 — Jn. had been pane the next of Kis have the Roſa and 
. all. It is t a in the 11 in to the T iduum 
Teſtator, ie n rue if the Ex e like Caſe eſtator 
bet 9 and 
v 47 / othe . cen He ö ordall 
gent, Equity 596 ring in equal 3 but bras related to the 
4 It was 1 9 Matthew ev. Sabel 1 give che e and iu- 
Eſtate, it a 13 that in the D 1 | idue amongſt 
ſiduary Legatees 0 3 dead at the Tia C of the Reid 
not tall in al DOL hav ime of maki io of a P 
—_— ro the Reſid e the Beneh making th . erſonals 
vile but the Reſid I ue, nothing bin IC of that E e Will the Ne. 2 126. — 
395. pl. 366 en ITE that ing intended gacy, and it Arg contra 
9 . Mich, 1700 k and other Le l ro pals b hall in Caſe of 
Fee Dubitatur. Se in Cafe of Spri gacies paid. y thar De- Goodwrigh 
ur. See PT! . A ght 
13 8 Mad. 123. Goodright = 88 V. Sprigg. 7g. 2 Vern. 3 N 
§. In Conſta cri ' Fa ple, and 222. W « 27 ed 8 
| Rejidue of in ro of Wills, ge "EET: borne | df Lands is 
detirance late, 0 , generall * Th 2” e 
18 fitance, where 7555 . Overplus of 1 y the Words . 
8 wi prin by fach s apparent vo paſs may f . the Jer [Ps 
Lale; for 13 the W. Vords of de very app: ntent 
be applied 2 e Words be 7nd! the Wil pPparent ro 
22; 506 70 Per e indiffe ill and Ci „ and neceſſa- 
rited by the en f here che (+ agar pn 7 ww; ear gr Po he 
UE what is: wy n of at . c 
ee 72 Nod. a La is or be line 
Vc Man W Shaw. v. Bull od. 596. Mich. £ 12 at all, 
aa 4 Jor her . his Eftate e Tre- 
Rfduc 3 Legacies to Me. his = Inheritance #pon his Wi 
78 f my Eftate, Ch ee, and thereby devi is Wife 
by 1 —— I make 2 1 der, Real pike 5 fone ſays, Fr 2 ſeveral 
is Deviſe the xecutrix; erſonal, I ei e Ref 
and my Ld the Reverſio x ; and the onl „IT give and deviſe and 
ke . Keeper havi n of the Joi 7 Queſtion viſe FO my 
har 1 x aving tak 5 nture Land Was, Wheth 
plain hn, t it did not en Time t f 8 paſſed ether 
1 * bec O con! 9 2 to the ite: 
Words aving gi y his Perſonal and ſubſe red his 
be Tds, All the Na only Legacie Eſtate; foi in W Words ex- 
r e, Eſtate of _ Reſidue at dis E. no Land . Part of 
there Sd * aly Lee gg Nature with rh on erer TY „the 
away 5 . DE NO Reſt or R Or aving bet IC had 8 a mult 
e bor rat . ee 440 e deviſed 
ſt he Word that o r Real E 4 
eames ns . e ot which h {tare 
N Y wo be Hap 8 _ of Eſt ow _ Parfonal, I. e 
the We lona 1 the 1 > e meant ; ain the 
„ M ord Eſtate and ſo Jena g of my Eſtate mo 5 and make the 
; * Abr. 211 ans reſtrain the We Chattles 
1 cites Hill. 17 ended Senſe ot 
— Markant v. 


Twilden. 
4 F 
1. A, 


his La 


7977 
gave 


. 
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= J. A Man ſeiſed of Lands in Fee, made his Will, and thereby 119 
ſeveral Legacies, and then bequeathed in theſe Words (viz.) J * * 
reſt of my Eſtate, Chattels Real and Perſonal to F. S. Per Harcoun 14 
Chancellor it was reſolved, that nothing but his Chattels paſſed * 
Word Eſtate, MS. Rep. Hill. 11 Ann. in Canc. Anon. 
8. A. ſeiſed of Lands in Fee, directed his Dibts Ge, to be paid and 
gave his Wife Power to ſell (if need be) his Lands, Goods c. for pac 
ment of the ſame, and then to pay ſuch Lepacies as are given by the Wi. 
among which he gave his ſaid Wife 1000 J. to be by her detained out of the 
firſt Money that could be raiſed by the Profits or Sale of his Eſtate, alter 
Payment of his Debts. And the Reſdus of his Eſtate, after Debrs auf 
Legacies paid, he gave to his ſaid Wife H. whom he made ſole Execyri, 
Ld. C. Cowper was clear of Opinion, that a Fee patled by Devile of a 
the Reſt of his Eſtate to his Wife E. ſubject to the Payment of tj. 
Debts &c. But he held, that where a Man deviſes al! 98 EBar 
Goods and Chatiles, and no Mention had been made before in the Iii (| 
Lands, of which the Teſtator was ſeiſed in Fee, a Fee Simple will ny 
paſs; bur where a Real Eſtate is mentioned before in the Will, ud 
then ſuch Words follow, a Fee paſſes. 2 Ld. Raym. Rep. 1324. Mich, 
1 Geo. in Canc. Cliffe v. Gibbons. 
Ibid cites 9. Atter a Deviſe of ſeveral Pecuniary Legacies, Teſtator added 
the Caſe of theſe Words, All the Reſt of my Goods and Chatiles and Eftate, | devil 
Wells v. to my Wife &c. Decreed that an Equity of Redemption of a Copytuld « 
1 Inheritance of the Teſtator's, did not paſs, but it thould go to the 


of the Caſe Heir at Law. 8 Mod. 222. Arg. cited in the Caſe of Wright v, 


of Wells v. Horne, as decreed Feb. 1724. in Chancey's Caſe. 
Edwards | 


was becauſe the Will began with Pecuniary Legacies, which ſhews that the Teſtator did not intend 
to paſs the Equity of Redemption of a Mortgage. Arg. 8 Mod. 224 in Caſe of Wright v Home 
—— But the Words, and other Eſtate whatſoever, carried other Lands; per Finch C. Chan Cat 
262. Trin. 27 Car. 2 Tirrel v. Page. — So where no Lands were deviſed after Pecuniary Lega- 
cies, the Words were Aide Reft and Reſidue of my Eſtate and Chattles Real and Perſonal, | give 
and deviſe to my Wife; This does not give the Reverſion of Lands ſettled in Jointure on the Wife. 


G. Equ. R. 30. Hill. 6 Ann. Marckant v. Twiſden. —— Abr. Equ. Caſes 211, 212 S. C. by the 
Name of Markant v. Twilden. 


= m_ 2s | — wer... 
Deviſe. 


10. A, by Will gives ſeveral Pecuniary Legacies, and after deviſes 
Lands to Fruſtees and their Heirs in Trat, that they do and ſhall, by | 
Mortgage or Sale of the ſaid Premiſſes, or any Part thereof, pay and g. 

 tisfy bis Detts, and the ſaid Legacies and Funeral Expences ; then he 
deviſes a his Goods, Chattles and Houſnhold-Stuff in ſuch a. Houſe t 
another, aud then goes on in theſe Words, All the Reſt and Reſidue 
my Perſonal Eſtate I give and deviſe to my Wife, whoja I make ſole Exits 
trix; per Cur. the Reſidue of the Perſonal Eſtate belongs to the Wie, 
in the Nature of a Specifick Legacy, exempt from Debrs, Legacies an 
Funerals ; for though the Perſonal Eſtate is the natural Fund tor then, 
yet here he has expreſsly provided another for that Purpoſe, by Words 
of an imperative Signification, that the Truſtees do and ſhall &c. which 
is ſtronger than a bare Charge of them on his Real Eſtate, and might 
be intended only auxiliary to his Perſonal Eſtate, which withult 
Words of Exemption, might be liable in the firſt Place; and thong 
the Words Reft and Re/jdue of his Perſonal Eſtate are generally und 
ffood Reſt and Reſidue after Debts, Legacies and Funerals, yer here they 
are relative to the laſt Antecedent of the Deviſe of his Goods, Chattls 
and Houſehold-Stuff at ſuch a Houſe, and paſs to his W ite as a Sper 
fick Deviſe, in the ſame Manner as the next preceding Deviſe did © 
the Deviſee thereof, and are to be underſtood the Reſidue of what i 
had not before particularly deviſed, not the Reſidue after Debts paid. 


1 Equ. Caſes 271. pl. 13. Hill. 1724. at the Rolls. Adams v. Me. 
rick. 


11. A. 


Deviſe. 296 
N A. gave Specifick Legacies to his Daughters, and other Legacies 
to others; then he gave All the Reſidue of his Eſtate o N. R. Oc. in 
Truft to increaſe his Daughters Portions. Decreed that this gave the 
Daughters a Fee. 9 Mod. 92. Paſch. 10 Geo. 1. in Canc. Anon. 
12. A Deviſe of Lands to R. B. and his Heirs for ever, upon Condition 
he pay all my Delts and Legacies and Funerals, and if he do not pay 
them, then 1 deviſe the Premiſſes to E. F. (the Detendant) and her Heirs 
r ever. And as to all the Reſt and Reſidue of iny Real and Perſonal 
E Hate whatever not herein before bequeathed, I give and bequeath to E. F. 
ind her Heirs ; the Deviſee R. B died before the Deviſor, ſo it was a 
Japſed Legacy; The Court held that E. F. could not take by the ſaid 
Words, All the Reſt and Reſidue of my Real and Perſonal Eſtate 
« nor deviſed or unbequeathed,“ the Lands deviſed to R. B. tor it 
muſt be expounded, the Reſt and Reſidue of the Lands undeviſed at 
che Time of 8 the az * not 4 3 F orreſcue's Rep. | = 
184, 185. Paſch. 2 Geo. 2. C. B. Roe v. Fludd. r . 2-2 Acc. rr 

+ "Sir Brook Bridges by his Will gives Fa, 7 Be gt 

Daughter and other Relations, and then follows this Clauſe ; I give the 
Remainder of my Hſtate, vis. my Bank-Stock, India-Stock, F. H. Stock, and 
J. H. Annuities to my Son B. Bridges, and I do hereby make him ſole Exe- 
tor of this my Will c. Quzre, If theſe Words, viz. All my Bank- 


| Stock &c. do reftrain the general precedent Words, the Remainder of 


my Eſtate? King C. was of Opinion that the latter Words which came 
under the viz, do mot reſtrain the general Words precedent (the Remainder 
of my Eflate) but were added by way of Enumeration or Deſcription of 
the main Particulars whereot his Eſtate did conſiſt, and nor to reſtrain © 
the Word (Eſtate) to thoſe Particulars, and the rather becauſe imme- 
diately alter foliow the Words, And I do hereby make him ſole Exe- 
cutor of this my Will, and when he diſpoſes of the Remainder of his 
Eſtate, it is plain he did not intend to die inteſtate as to any Part of it. 
Decree, that the Son was intituled to all the Reſidue of the Teſtator's 
Eſtate, MS, Rep. Hill. 2 Geo. 2. in Canc. Bridges v. Bridges. 

14. The Words Retidue of Eſtate do not always necellarily imply 
that an; Thing was before thereout diſpoſed of; tor they are merely 
Words of Courſe, always inſerted. by the Penner of the Will, whether 
there be any pre. edent Requelt or not, and in Truth are ever improper, 
becauſe no Executor can be ſaid to take more than the Reſidue, it beins 
impoſſible tor a Man to die without leaving ſome ſmall Debts behind him, 
or if it could be ſo, the Funeral Expences muſt always le born by the Exe- 
ctor ; per the Matter of the Rolls, 4 Nov. 1738. in Cafe ot. Miles v. 
Leigh, . Auen 115- Ka. v. ec, 2 es. 4 5 e 25 
Here Hb Def, AF — - Bagg! 2. e, u ere e . J. Er. 326, eg Wy 
4: Ire LL A,. . 2 2 c. * S. u. 2 — AM . , — r e „ Ar 

e e . - WE Hp — n , 
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(P b) What paſſes as Incident or Appurtenant; or by n=, 


the W 11 FJ fg Ho jet Cort Loh 
ords Cum Pertinentlis. LL e 


I, A Man ſciſed of a Meſſuage to which a Garden and Curtilage did; Le. 214, 
belong, and there was no Way to the Garden but through the Meſ- pl. 283 

ſuage 3 deviſed the Meſſuage to his ſecond Son in Fee; but mentioned uot ay 0 
the Garden and Curtilege, nor ſaid Cum Pertinentiis; it was adjudged TREES, : 

notwithitanding that they did paſs ; For they agreed clearly, that the clearly, hat 
Curtilege is Parcel of the Houſe, but they doubred of a Garden, be- the Cutti- 
Cauſe it is bur a Place of Pleaſure ; but afterwards reſolved that the /28< and 47A 
garden did paſs, becauſe it is as well for Neceſſity as tor Pleaſure. Cro. 1 

89. pl. 14. Hill. 30 Eliz. B. R. Carden v. Tuck. . Ch. J. 

| ſaid, it mat- 


ho ag the Curtelage and Garden are before the Houſe or behind it; * in both Caſes 
8. A. 


. — — << 
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2. A Man gave Inſtructions to another to make his Will in taz 
Form; I will that B. ſhall have my Houſe, with all my Lands then 
appertaining 3 and the other made it in theſe Words, I deviſe 7 fl. „, 
Houſe with the Appurtenances ; And it was adjudged that it thoulq pak 
by this Word Appurtenances. For although that in late Books, Land 
ſhall not paſs by this Word Appurtenances, yet there is good Authoyij, 
to prove that they ſhall paſs, as 7 H. 5. and T. 21 E. 3. 18. And Will 
ſhall he taken by the Meaning. Gouldsb. 99, 100. pl. 3. Mich. 30 and 
31 Eliz. cites it as a Cambridgeſhire Caſe about a Year before. 

3. J. S. Lord of the Manor of S. within which there is a Place cal 
Ebley, in which is a Houſe, and fix Acres of Land, to which divers 1, 
Lands throughout the while Manor were appertaining, and had uſed u ., 
lett with it by the Space of 60 Years, and had always paſſed by one Gray: 

aud under one Rent; J. S. deviſed that his Brother 7. F. ſhould har th; 
Tenement with the Appurtenances in which H. B. dwelt 7x Ebley 69 
Years, rendring 41. per Ann. (the ancient Rent being 45S.) but the Hy; 
and /ix Acres was worth 51. It was the Opinion ot rhe Juſtices in th 
Caſe, that the Lands out of Ebley ſhould paſs. Cro. E. 113. pl 1, 
Mich. zo and 31 Eliz. B. R. Boocher v. Samtord. 

Hutt. 85. 4 A. ſeiſed of a Meſſuage and two Acres of Land in M. and of tu 

— ys mg 8. Acres of Meadow in K. uſed and occupied the ſaid two Acres in K. with 

toon, His Lands in M. and in his Will deviſed the Meſſuage, cum Dom: 

— Lit, & /ingulis pertinentiis ad inde vel aliquo modo ſpectantibus, to K. filio fug 

Rep.5- & heredibus ſuis in perpetuum, and tor want of ſuch Iſſue to E. his 

Rene v, Al. Daughter tor ever. Reſolved, that by the Deviſe eum pertinentiis, the 

8 3 two Acres of Meadow did not paſs ; but other wiſe it had been, it it 

a ccordingly. had been cum terris pertineutibus, for then that which was uſed with ic 
would have paſſed. Cro. C. 57. pl. 1. Hill. 2 Car. in C. B. Hearn; 
Allen. 

Meſſuage 5. Meſſuage in a Will carries a Garden and Curtelage, but Houſe will 

carries both not, eſpecially without cum pertinentiis, or like Words. 2 Ch. Cafe 


arky 27. Arg. Trin, 32 Car. 2. 


there 1s no | 
Way to : | 
them but through the Houſe. 3 Le. 314. pl. 283. Hill. 30 Eliz. B R. Chard v. Tuck. 


6. By Deviſe of a Mill, a Stone taken out to be new cur ſhall pls 4 
part ot the Mill; per Holt Ch. J. 6 Mod. 187. Trin. 3 Ann. B K. 


1 


(Q. b) What Words carry what Perſonal Eſtate and 
. Chattles Real. 


I; By his Will gave and bequeathed to his Wife, the third N 
F all his Goods and Chattles. Quzre, it the ſhall have bal, 
the third Part of the Goods and Chartles after the other Leg” 
paid, or the Debts paid, or if the ſhall have the third Part of it 
whole, the Debts &c. not deducted; and alſo whether the third Part 
ot the Debts due ſhall paſs by thoſe Words (Bona & Caralla) D. 59 
b. pl. 15. Paſch. 36 & 37 H. 8. The Queen v. Ld. Latimer. 5 
2. The Word Uten/ils will not paſs Plate or Jewels; all the fone 
leemed to be of this Opinion. D. 59. b. pl. 15. Patch. 36 & 37 H. 
n Caſe of the Qucen v. Ld. Latimer. 


5 


> nnn .. 
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one has Goods worth 1007. and is indebted in 20 l. and bequeaths oieiy of all 


If one | 3 (Fo. r 
10 TH Wife the Moiety of all his Goods to be equally divided between a9 har 


her and his 1 1 =o Goods to the Value of 50 l. D. the Moicty 
104. pl. 57- Trin. 4&5 P. Anon. of what 
7 | remains, 
u Debts paid. For that only is to be accounted the Teſtator's which he hath Ultra Es alie- 
«ko Wenrw. Off. Executors 250. | 
. led that a Deviſe of the Moiety of the Perſonal Eſtate to the NI ife, and then of diverſe Legacies 
4 after of the Remainder to another, gives a full Motety to the Wife, if the other be ſulfici- 
= the Debts, and that the Devrs ſhall go out of the other Motiety, Chan. Caſes 16. 


n ay 
AM A 14 Ot 2. Lee v. Hale. 


4 A Leaſe for Tears of a Houſe paſſes intirely by a Deviſe of the 
Houſe without other Limitation. D. 30). b. pl. 6g. Hill. 14 Eliz. 
| N. 4 
204 Earl of Northumberland deviſed by his Will his Jewels to his fe 4 
we. Garter and Collar of F. $. do not paſs, becauſe they are Arg. 
not properly Jewels bur Enſigns of Honour and State, and a 
Eackie in his Bonner and Buttons annexed to his Robes do 
ror paſs becauſe they were annexed to his Robes and were there- 
fore no Jewels. But other Chains, Rings, Bracelets, and Jewels, 
pals by Virtue of the ſaid Will. Reſolved by Wray and Anderſon 
Ch. to whom this Matter was referred. Owen. 124. 26 Eliz. Earl 
ol Northumberland's Cale. 

6. A. made Leaſe for Years of Black-Acre and another Leaſe for s. C. cited 
Vers of White-Acre and he deviſed all his Goods, Plate and Jewels D. 261 b. 
(except the Leaſe if Blac Acre) to J. S. The Leaſe of W hite-Acre paſſes _ PI.27. 
by fuch Deviſe, becauſe the Intent appeared by the Exception. Noy. og M 


112. Firzwilliams v. Fitz williams, Jo a Deviſe 

of Lands and 
Jenements will paſs a Leoſe for Years, if there are no other Lands to paſs by thoſe Words in the 
Place exyrefſe i. the Will. Arg Sty 279. in Cafe of Sanders v Rich. But if there are 
eter Lands the Leaſes will not paſs, Sty. 293. Arg. in Caſe of Kirman v. Johnſon. cites Bart- 


l-ttv. Rh des. 


22 


J. All his Moveables do not paſs Delts, Corn, Fruit growing, Stone, 
nor Tiber prepared for Building, as the Canoniſts and Civilians hold. 
Weuw. Ou. Executors 250. flare Y. 

3. A. bequeathed to his Wife all her Apparrel, ſhe ſhall not have, as 
ſome Civilians fay, her Ornaments of Gold and Silver, by Which is 
meant, as he takes it, Chains, Fewels, Bracelets, Rings Sc. But others 
are ol contrary Opinion, except they are ſuch Things as are liwtul 
lor her to wear, Wentw, Off. Executor 250. 

9. By Bequeſt of a Bed, it ſeems not only the Bed, Bedftead, Bed- 
clarks, but allo the Curtains and Vallance pals. Wentw. Olf. Execu- 
tor 250. 

10. Bequeſt of a Coach he thinks does not paſs the Horſes, but per 
haps the Harugſs or Furniture of the Coach-Horſes may paſs as ap- 
purtenant to the Coach; tor ſo he thinks they thall do rather than 
by Bequeſt of the Coach-Horſes without the Coach. Went w. Off. Ex- 
ecutors 250. 

Il. A Man deviſed all his moveable Goods and Chattles; Debts due — 
to the Teſtator did not paſs by this Deviſe ; becauſe Debts are Jura, 
and cannot be deviſed by thoſe Words. Jo. 225. pl. 1. Trin. 4 Car. 

B. R. Sparke v. Denn. | 

12. By a Deviſe of all my Plate; New-Plate purchaſed after does 
not paſs. But if deviſe all my Perſonal Eftate, and acquire more and 
die, all palles. Becauſe in the laſt Caſe the Intention is plain by the 
Words, that all the Perſonal Eſtate 1 go to the Legatee. Bur in 
| 4 the 
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the firſt Caſe it could not be reaſonably ſo intended. Arg. Buy 
Rep. 241. cites God. Orp Leg 274. 1 

13. Kuled that by the Bequeſt of a Moiety of the Perſonal Ea 
where the Teſtator had Monies, Bonds, and a Leaſe tor Years, à Md. 
ety ot the Leaſe paſſed, though it was objected that that was not uli. 
ally reckoned Perſonal Eſtate. Chan. Caſes 16. Mich. 14 Car. 2. |, 
v. Hale. 

14. A Teſtator having 1000 J. due upon a Mortgage deviſed the pr. 
fits of it to the Defendant for her Livelihood and Maintenance, ang g. 
ter her Death without Iſſue to the Plaintiff, and made the ]-etzng,;, 
Executrix and died. The Plaintiff preferred his Bill in this Cour 
to compel the Detendant to give him Security, that the Mus, 
ſhould be preſerved to him, in Caſe ſhe ſhould die without Ius 
The Plaintiff's Bill was diſmiſſed; and by Mr. Attorney a Mcrtzan 
caunct be entailed, being tor Security of a Perſonal Duty and to 20to 
the Executor. 2 Freem. Rep. 40. 41. pl. 44 Mich, 1678. Dingley y 
Dingley. | | ; 

5 15. A Man deviſeth his Houfbold Goods and Stuff to his Wife, ud 
died, having made his Daughter Executrix. The Queition was, whe. 
ther or no by this Deviſe the Wife ſhould have the Plate that ws 
commonly uſed about the Houſe, viz. A Silver Tankard, tuts Hun. 
Spoons 3 and likewiſe whether ſhe ſhould have a Bracelet whit |; 
nſed to wear and ſome Pieces of Old Gold, viz. two Pieces that were ping 
her to join in a Fine by her Husband and ſome other Pieces that 44 
given her before Marriage by her Godfathers and other Friends, which 
the had kept all the Time of her Marriage. Reſolved that the Tar 
kard and Spoons commonly uſed about the Houſe, will paſs by th: 
Deviſe ot Houſhold Goods; and for the Bracelet and Pieces ol Old 
Gold which her Husband gave her, and permitted her to uſe and 
diſpoſe of in his Lite-time, it cannot be intended that he deligned 
to take them away at his Death without expreſs Wods; and lince 
the Wite might have diſpoſed of them, and have fold or ſpent them, 
but ſhe hath nor, but hath been a good Houſewite and ſaved them, they 
ſhall not now be taken from her, there being no Want of Affets tor 
Payment ot Debts, 2 Freem. Rep. 64. pl. 73. Hill. 1680. Flay », 
Flay. 

S. C. cited 2A By the general Words in a Will (I deviſe 24% my Goods, Chat- 
by the tels, and HouſSould-Stuff in and about my Houle ro &c.) 40% / ready 


Name o 


E Cale; Money in the Houſe ſhall not paſs to the Deviſee, fe having had à par- 


by Jones J. licular Legacy of 12004. deviſed to her by the ſaia Will. 2 Chan. Rep, 
ſitting in 190. 32 Car. 2. Sanders v. Earle. 

the Abience | | : 

of the Lord Chancellor. Chan Prec. 8. pl. 6. Hill. 1689. in an Anonimous Caſe, that it was de- 
creed it ſhould nor paſs by rhe Will; For 400 l. is a conſiderable Sum, of which the Teftator ca- 
not be ſuppoſed to miſconuſant of its being in the Houſe ; then had he an Intent that that Money 
ſhould have paſſed, he would nor have couch'd it under the general Words) of all his Goods and 
Chattels) but would at firſt have given her 1600 l. | 


117. A Man having a Mortgage in Fee enters for a Forfeiture, and attet 
ſeven Years Enjoyment abſolutely ſells the Land co A. and his Heirs. 
The Eſtate ſhall not be looked on to be a Mortgage in the Hands ol 
A. ſo as to make it Part of the Perſonal Eſtate, but ir ſhall be for the 
Benefit of the Heir. Vern. 2y1. pl. 267. Mich. 1684. Cotton. 
Hes. 

18. Chymical Receipts are not to be reckoned Part of a Free man's Fet- 


ſonal Eſtate. Vern. 63. Mich. 1682. Jenks v. Holford. 


19. A 
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5 19. A. poſſeſſed of a Term ſor Fears gives A to J. S. Per Jefferies C. So it will 
it is ſufficient to paſs the Term 1t it were a Term in groſs, Vern. 341. paſs by De- 


f iſe of all 

ol. 333 Mich. 1685. in the Caſe of Thruxton v. the Attorney Ge— hls Goth 
neral. bur not by 
| a Grant cf 
all his Goods: Cro E. 386. pl. 9 Paſch. 37 Eliz. B. R. Portman v. Willis. Mo. 352. pf 


-4. S. C. the Court inclin'd that the Term would ou by the Words (Omnia Bora) if there be 
5 other Circumſtance to guide the Intent of the Teſtator. Goldsb. 129. pl. 23. S. C. but 


let a Qiære. 


20. Perſonal Eſtate is a fluctuating Thing, and therefore if a Man 
deviſes all his Perſonal Eſtate, all pattes, though after the publ:thing the 
\Will the Eſtate increaſes. 2 Vern. 137. in pl. 135. Paſch. 1690. 
Arg. cites Northcor v. Northcot. 
21. A. polletled of a long Term for Years, deviſes it to B. for Life, 
and after his Deceaſe to C. for Life, and ſaith nothing what ſhall become of 
he Remainder ot the Term atter the Deceaſe of B. and C. The Queſtion 
was, whether the Executors of C. or the Executors of A. thould have 
it as a Reverliionary Term? And it was argued by Levins, that the 
Executors of C. thouid have it; For that in Law, it being deviſed 
tor Lite, the whole Term paſſed, and C. being the laſt Deviſee ſhould 
have ir. But it was held by the Court, that it ſhould revert to the Exe- 
cutors of A. beeaule, it being expreſsly limited to C. for Lite, ic doth 
not appear to be the Intent of the Teſtator, that his Executors ſhould 
have it; and they ſaid, that ſince it was now held, that a Deviſe of 
the Renainder ota Term atrer an Eſtate for Lite is good, there could 
be no Reaion given why, if the Remainder were not deviſed, it ſhould 
net remain in the Execurors of the Deviſor. But it was here admitted, 
that , after the Death of B it had been limited to C. and his Aſſigns, 
or to C. generally, without ſaying for his Life; or if it had been ſaid, if 
C. die erthout Iſſue, then to a third Perſon ; In all theſe Caſes the Exe- 
cutors of C. thuuld have it; But when the Teſtator gives it for his 
Lite expreſsly, and is ſilent as to the Reſiduum, there it ſhall remain 
with the Execurors of the Deviſor. Freem. Rep. 272. pl. 299. Mich. 
1697. C. B. Anon. : 
22. A Pevite of Goods to A. for Life, with Remainder after the Deceaſe of 
_ 4-10 B. it is now clearly ſettled, that it is a good Deviſe to B. and that B. 
may exhibit a Bill againſt A. to compel him to give Security that the 
Gods jball Le forth coming at his Deceaſe; and it is all one whether the 
Goods or the Ule of the Goods be deviſed for Life. 2 Freem. Rep. 
206. pl. 280. Mich. 1695. Anon. | 
23. A. deviſed that the Furniture and Pictures of his three“ Houſes at * The Teſ- 
5. C. and D ſhould go along with the three Houſes, and that his taror bad 
Gilt Plate belonging to his Chappel ſhall be ſolely appropriated to that %% <4 
Uſe. Adjudged that the Plate zhen at three Houſes paſs. 2 Vern. 4 Ce, 
| Jucg L 7 P too with iim 
512, pl. 460. Mich, 1105. Franklin v. the Counteſs of Burlington. is le removed 


| ftrem ene 
Herſe to arother. Per Lord Wright, Though Furniture in a large Senſe takes in Plate, yer not here 
becauſe he diſlinguiſhes the Chapel-Plate from the Furniture, and the Plate of ordinarv Ule that 
was Carried about with him can no more be ſaid the Furniture of one Houſe than the other, and he 


meant only the particular Furniture of each Houſe, ſo the Plate went to the Executors, and was 
A\flets, Ch. Prec. 261. S. C. | ; 


24. A. deviſed his Houſe and all his Goods and Furniture therein to B. — 
jor Life, and after B's Deceaſe 10 C. and his Heirs, except the Pictures 
which he thereby gave to D. A. had Pictures hung up in his Houle, 
and alto Pictures in Boxes, and he frequently bought and fold Pic- 
tures. Per Ld, Keeper, the Pictures pals not by the Deviſe ro B. bur 
te Exception ſhall extend to thoſe hung up, and thoſe in Boxes, and 
% well to thoſe in the Houſe at the Time of the Will, as to thoſe 

| brought 
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brought in after the Will made. 2 Vern. 538. pl. 482. Hill, 1 
Gay re v. Gayre and North, & al. | | 
en Prea 25. Plate ſhall paſs by a Deviſe of Houſpold Goods. 2 Vern, 638. l 


205. pl. 169 5617. Hill. 1708. Lillcot v. Compton. 

Mich. 1702. | gy | £ | 
in Caſe of ſeſſon v. Eſſington. S. P. Ld. Keeper was of Opinion that by a Deviſe of all Rigg; - 
Houſhold Goods, Plate uſed in the Houſe did nor paſs.— It was formerly held that by the eviſ 
of all rhe Teſtator's Furniture or om, 30 Goods, Plate in Common Uſe would not paſs, in regard i 
was but Curia Supellex; Bur as the Nation grew Richer, and Plate became a more Common Fur. 
ture, it had been conſtrued to be included within thoſe Words. Wams's Rep. 425. in a Note 2 
the Bottom of the Pape, ſays it was ſo ſaid by the Maſter of the Rolls. Paſch. 1731. Budgden « 
Elliion. S$ P though Parol Proof was that Teſtatrix declared her Intention, that it ſhould ny 
paſs, 2 Wms Rep. 419. 421. Trin. 1729. by the Maſter of the Rolls. Nichols v. Osborn. 


26. A Wife (having Authority to make a Will) deviſed to her Hy. 
band her Goldwatch and all the Goods which fhe brought into his Hey 
and decreed that ſuch Goods only paſſed as were then brougbt in, not any 
brought in after; Bur that Books, Fewells, Pictures and Money did nat 

aſs. Hill. Vac. 1911. Dormer v. Biſhop oft Sarum, 
For as toa 27. All my Perſonal Eflate at D. Per Cur. whatever Perſonal Eſtate 
Pertonal Teſtator had there at the Time of his Death will paſs, as Coaches 


ogy agg Horſes, and whatever he had there. 2 Vern. 688. pl. 613. Mich 


fluctuatig 1714. Say er v. Sayer. 

and chang- 5 + 83 Fa 

irg, the Inſtant of his Death is the only Time to aſcertain it. Mich. 1914. Ch, Prec. 894. 8 C— 
G. Equ. K. 88 S. C.- o tor Arrears of Rent iſſuing out of Lands at D. and not elſewhere, an 
due at Teſtator's Death they paſs by thoſe Words. G. Equ. R. 88. 8. C. Ch. Prec. 3, 


S. G8. © | 
— 28. Ld. C. Cowper held, that the Word Goods paſſed a Bend, and 


2 eee, that the Words ſeemed at Common Law to paſs a Bond, and to extend 


to all the Perſonal Eftate ; But this being in the Cafe of a Will, anda 
Will relating to a Perſonal Eſtate too, it ought to be conſtrued ac- 
cording to the Rules of the Civil Law, and that the Civil Law males 
Bona Mobilia, and Bona Immobilia, the Membra Dividentia of all Eſtates 
The Bona Immobilia are Land, Bona Mobilia are all Moveable, 
w hich mutt extend to Bonds, and therefore by the Deviſe of all Te- 
tators Goods a Bond muſt paſs. Wms's Rep. 267. Mich. 1714. Anon, 
29. Deviſe was of the better Part or more Part of his Goods, Decree 
that he gave no more than halt, and nothing is intended but the fil 
Choiſe, and the better Half and more Part are Synominous Terms. Hill 
1714. Canc. Werrington v. Cotterel. 
30. A. deviſed to B. the Furniture of his Houſe at C. yet Goods it- 
tended to be ſent to that Houſe, though every Thing is prepared tor their 
{ending thither, as buying the Goods, and Carriers agreed with, aud 
the Goods pack'd up, will not paſs. Decreed at the Rolls, and 4. 
firmed by the Lord Chancellor. 2 Vern. 139. Hill. 1716. Duked 
Beaufort v. Ld. Dundonald and Dutcheſs ot Beaufort. 
Gilb Equ. 31. A. deviſed to B. his Wife, all his Plate, Pictures, Houſed 
Kep. 1:2. Goode and Furniture, that ſhall be at his Houſe at R. at the Time 0 
Paſch. 8 „is Deceaſe. A. goes beyond Sea, and being there, his Steward pt. 
Geo. 1. te- vailed on the Landlord of the Houſe at R. to take a Surrender d 
_ the Leaſe and the Goods are all removed to another Houſe ; after this 
miſſioners an Account ct it being wrote to A. A. approved of it, Theſe Goods 
S C.isa donor paſs to the Wife. But had they been removed by Fraud ® 
D. P. detear the Legacy, or by a tortious Act unknown to A. ihe migi 
have been relieved; Per Cowper C. 2 Vern. 147. pl. 654 Hill. 171 
Earle of Shaftsbury v. Counteſs of Shaftsbury. F 
32. By a Deviſe of all a Man's Houſhold Goods, all the Houſes 


Goods which Teſtaror hath at the Time of his Deach will pe 


Depiſe. 30 1 


— dad th 
ä _— m Fl 


Iways changing and periſhing, therefore the Will as to 
he ate Eitare ſhall relate to the Time of Teſtator's Death, or other- 
"1 Man muſt make a New Will every Day; and as to Plate if 
5 wh made uſe of by the Family the ſame ſhall paſs as Houſhold 
8 ods. It was ſo held by the Mafter of the Rolls. Wms's Rep. 
71 Paſch. 1711. Maſters v. Sir H. Maſters, | 
4 13. 4 make my Wife whole and fole Executrix of all my Perſenal Hſtate, mes Rep. 
and my Will is, that ſuch Part of my Perſonal Eſtate, as fhe ſhall leave651. pl. 185. 
if her Sul/ytence ſpall return to my Si/ter. The Intereſt of the Perſo-S- © 
nal Eſtate was not ſufficient to maintain the Wife. Sir J. ſekyl 
Maſter of the Rolls, as agreeable to the Intention of the Teſtator 
and conſiſtent with the Rules of Law, conſtrued and underſtood it 
thus, (viz.) deviſe the Uſe of my Perſonal Eſtate ro my Wite with 
„ Power to diſpoſe of as much of the Principal as ſhall be neceſſary for her 
Hul ſlance, if the Intereſt be not ſufficient tor that Purpoſe, and his 
er to have the Reſidue, And though the Law by Conſtruction veſts 
all the Perſonal Eſtate in the Executor abſolutely, yer it may be 
qualified by che declared Intention of the Teſtator; And an Account 
was decreed accordingly. 10 Mod. 441. Trin. 5 Geo. Uphill and 
aliey. | 
12 1 a Man deviſes his Silver Tea-ketthe and Lamp, with the 
Anpurteaances, not ning ſhall paſs but the Kettle and Lamp, and the Box 
wherein the Lamp was placed, and not the Silver TLea- pot, Milk» 
por, Tongs, Strainer, or Caniſters; Reſolved at the Rolls. Abr. 
Equ. Cates 201. Mich. 1728. Hunt v. Berkly. | 
35. A Man devited to his Niece all his Goods, Chattles, Houſhold 
du, Furniture, and (ther Things, which then were, or thould be 
is bis Houſe at the Time of huts Death, and ſometime after died, 
leaving about 265 J. in Ready Money in the Houſe; and it was de- 
creed, that this Ready Woney did not paſs; tor by the Words other 
Things ſhall be intended Things of like Nature and Species with thoſe 
betore mentioned. Abr. Equ. Caſes 201. Mich. 1729. Traftord v. 
Berridge. | N 
36. One ſeiſed of Lands in Fee and poſſeſſed of a Term for Years in B. 
deviſes all his Lands, Tenements and Real Eſtate in A. and B. to F. F. 
aud his Hαe , this will not paſs the Term, eſpecially it there be 
another Claut in the Will which diſpoſes of the Perſonal Eſtate. 3 
Mms's Rep. 26. Hill. Vac. 1729. Davis v. Gibbs. 
37. I Deviſe all % Honſhold Goods and other Goods, Plate Ec. to . 
the Reſrane of iny Per,onal Ejftate to B. the ready Money and Bonds 
do not pa's by che Word Goods, for then the Bequeſt of the Retidue 
woeld be void. 3 Wms's Rep. 112. Paſch. 173 1. Woolcomb v. 
Olecunb. | 9 | 
33, One by Will gives all his Honuſboli Goods and Implements of - — 
Haubold. The Malt, Hops, Beer, Ale, and other Victuals in the Houle 
do not paſs, but the Clock, if not fixea to the Houſe, ſhall paſs ; but 
not the Guns or Piſtols, it uſed as Arms in riding, or ſhooting 
Ne 3 \Wms's Rep. 334. pl. 87. Trin. 1734. Slanning v. Style 
a 3 | : | 


39. One deviſes the Sum of 60001. South-Sea-Stock to J. S. and 
the Tefator has but 5360.1. no more than the 5360 J. thall paſs; and 
the reſt ot rhe Teſtator's Perſonal Eſtate not be obliged ro make it up 
6000 J. but it might be otherwiſe if the ' Teftator had no Stuck at all. 
3 Wms's 384. Mich. 1735. Aſhton v. Athron. 

40. It is ſettled, that it there is a Limitation over of a Perſonal 
ſtate, aſter that which would have been a plain wvefled Eſtate Tail, if it 
ad been a Real Eftate, he that would have been intitled to have been 
Tenant in Tail, it ic had been in Cafe of a Real Eſtate, ſhall be 


4 I1 intitled 
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| a | F 
intitled to to the abſolute Property in the Perſonal Eſtate; ſo that it {hall 
go to his Repreſentarives, and the Limitation over will be abſolute] 
void. Bur in the Reaſon of the Thing there ſeemed to him to 
a great Difference between ſuch Sorts of Limitations, that are veſted ene 
and Limitations of this Sort, that are contingent, In thoſe Caſes Where 
they are veſted, the Party truſts to no Event, and nothing is Pur 4s 
doubtful. As if a Perſonal Eſtate is bequeathed to A, for Life, the 

| Remainder to B. and the Heirs Male of his Body, and B. is a pPerſon in 
Eſſe, the Remainder to C. The whole Remainder in that Caſe 15 vefted 
in B. and C. by no Poſſibility can ever take any Part of this Ef, 
But where the Limitation is in its Creation a Contingent One, the 
Party truſts to the falling out of the Contingency ; and his Lor. 
ſhip's preſent Opinion was, that according to the Event of that Con. 
tingency the Limitation over would be good or bad ; namely, if thy, 
which would have been a contingent Remainder in Tail, had it been 
in Caſe of a Real Eſtate, becomes a veſted one during the Lives of 
any of the 'Tenants for Life, or it a Poſthumous Child would have had 
the Benefit of the Remainder had it been within the Statute K. Will 
3. then the Remainder over would be bad; bur if no ſuch Contingen. 
cy happens, the Remainder over will be good. Barnard, Chan, Rep, 
58, 59. Paſch, 1740. Per Ld. Chancellor in Caſe of Gower v. Gro. 
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(Q. b. 2) What paſſes by what Words, where there 
are Freeholds and Chattles, or abſolute Eſtates and 
Mortgages, though in Fee. 


bY: DD Py gy A. * 4 7 1g, 
2 Chan. I. Seiſed in Fee of divers Lands and having alſo Lands mit. 


Caſes Fr. > gaged to him, deviſed 4 his Lands to A. and his Heirs, 
e rd The morrgaged Lands do not paſs but go to the Adminiſtrator, 
Ic Vern. 3. Paſch. 33 Car. 2. Wynn v. Littleton. 

2 Vent. 351. 


Sir Thomas Littleron's Caſe, Paſch. 33 Car. 2. in Canc. reports that Ld. Chancellor declared. 
that in ſuch Caſe the Mortgage would paſs. Though forfeited do not paſs. 2 Vern, 623. 
Litton v. Strode Ruſſe! & al.'*——Nor though the Equity of Redemption is forecloſed or relcaſed 
afterwards. ut ante Ld. Chancellor declared that if a Man had but the Truſt of a lun 
gaze of Lands in D. and had other Lands in D. If he deviſed all his Lands in D. the Truf 
would paſs. 2-Vent. 354. in Sir Thomas Littleton's Caſe, 


2 Vent. 2, But if A, ſeiſed in Fee of Lands in Mortgage to him in M.N. 
. and O. and alſo ſeiſed in Fee abſolutely of other Lands in M. P. 
S. Cde-. and Q. (but the Mortgaged Lands were of the greateſt Value) de- 
creed and viſed to B. all his Land in M. P. and O, or elſe where ; The mortgaged 
ſays, that Lands in M. N. and O. will not paſs, for the Word (Elſewhere) like 
_ GG, an (&C.) will not fetch in a Thing of a different Nature and of 4 
cumftances Steater Value, though they they might fetch in ſmall Parcels of Lands 
in the Will ot like Nature, and beſides the Will having charged 801. per Anoum 
that ſeemed to Iſſue out at ¼ his Lands tor the Lite of J. S. it is not probable 
ny _ that he meant his mortgaged Lands, which on Redemption would 
paſs the —Ereate Contulion, 22 3. Paſch. 33 Car. 2. Winn v. Littleton. 
mortgaged Hee S fern B35. 2T. Dy K, . 


Laud [which is probably meant ot the Rent Charge of 80 l. per Annum for Life —: Ch 
Caſes 51 S. C. decrced that the mortgaged Lands did not paſs, | 


On 


—_— 


——_— | g ” 
Deviſe. 


— One ſeiſed of a Houſe in Fee rented a Barn and Stable ot Parker, 
* -vas Tenant to for Eleven Years; and then he bought the Barn and 
able and occupied it with his ancient Houſe and then he purchaſes Par- 
rs Houſe. After this he makes his Will and deviſes to his Wife 
the Meſſuage where he then dwelt, and the Yards, Gardens, and Out-houſes 
wich all Appurrenances thereunto belonging tor Lite, and atter to his Son. 
And then he further gives to his Wite all that Meſſuage or Tenement 
-Lich he purchaſed of Parker, with the Gardens and other Appurtenances, 
As they are //tuate in B. in the Tenure and Occupation of A. B. C. &c. 
ior her Lite, and after to his Daughter; and the O©neftion upon a 
Special Verdict was, which of them fhould have the Barn and Stable. 
Holt argued that the Barn and Stable paſſed as Part of the Houſe in 
pofſelſion, becaule it is now become Part of the Houſe, for if one 
bath an Houſe and purchaſe Land to it and makes a Garden and lays 
it to his Houſe, though it were not originally belonging to his 
Houſe, it is now become Part of the Meſſuage, being occupied to- 
gether with it by one that had a permanent Eſtate in the Land 2 Cro. 
121, 122. and the uling it and enjoy ing it together, is a ſufficient Repu- 


part, and cited 6 Rep. 65. 1 Cro. 308. Sid. 190. His Intent was, that 
the Barn and Stable ſhould paſs with the Houſe to his Son, for. in 
this Part ot his Will he faith, and all Our-houſes, fo that though 
Metiuage in Strictneſs of Law will carry Yards, Backſides, Orchards, 
Barns, Stables &c. yet he added Our-houſes to make his Intention 
plain, and when he deviſes the other Houſe he omits to ſay Out-houſes, 
but ſays in the Tenure or Occupation of A. B. &c. and the Barn and 

Sravle were not in the Tenure of A. B. &c. wheretore he prayed Judg- 
ment tor the Plaintiff; It was argued tor the Detendant by Pollex- 
ten, bur the Court were clearly ot Opinion againſt him, and adjudg- 
ed tor the »Plainritt upon a Special Verdict. Skin. 18y, pl. 3. Trin. 36 

Car. 2. C. B. Anon. WY 
# 4. I deviſe to J. B. all my Right, Title, and Intereſt in thoſe Terms 
cf Years which I have in ſuch a Place, and alſo my Houle called the 
Bell-Tavirn, in which Houſe the Teſtator had a Remainder in Fee. Held 
in B. R. contra Holt Ch. J. that a Fee paſſed in the Bell Tavern. 
Irin. 11 W. 3. B. R. rot. 113. Moor v. Rawleſon. This Judgment 
was alter wards athrmed in the Exchequer Chamber. | 

5. 1 make my Wife Executrix, and give her the Overplus of my 
E/tate, Per Blincow J. this will only give Perſonal Eitace or Chattles. 
12 Mod. 593. Mich. 13 W. 3. 


— rr 


(R. b) What paſſes by the Limitation. 
How much. 


l. A Seiſed in Fee of a Moiety in Poſſſſion and a Moiety in Rever- 

ion, made his Will in theſe Words; I will that M.mmy Wife 
ſhall have to her Uſe and Occupation, all that my Living which I do now 
occupy ſo long as ſbe do keep my Name until ſuch Times as my Son F. . 
Pal come tothe Age of 21 Tears, and that then ſpe ſhould have the Thirds 
9 all wy Living. Item I will that my Son J. S. ſhall have all my Lands 
in C. ond if be die without Iſſue, then I deviſe the ſame ro my Daugh- 


ter. The Lives, on which the Reverfion was, die; M. enters and 
marries 


n was in the Occupation of Parker, together with another Houſe and 


tation to make it paſs tor Part ot the Houſe, all People will take it as 


Aa fan Gee u, 2 WF {4 » eue 4 des 14 7 
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marrics, The Queſtion was, Whether M. ſhould have the Third pan 
of all, or but the Third Part of the Motety which A. had in Poſſeſſon 
or no Part, becauſe ſhe married before the full Age ot J. S. and ſo de. 
termined her own Eſtate. It was reſolved that ſhe ſhould hate , 
Third Part of all; For the firſt Words give all which was in A's pg. 
ſeſſion (and that was a Moiety) during the Minority of the Son, and it 
ſhe kept his Name (that is, if ſhe lived fo long a Widow) by the 
Words All this my Living which I now occupy, and after Marriage 
fall Age thar the thould have the Thirds oF all my Living, which ex. 
tends to the Reverſion as well as Poſſeſſion; tor it is nor reterred 
to that which he occupied, but it is to his Living, and in Common 
Parlance his Reverſion is his Living, and as if he had ſaid, all thi, 
Farm; and this Deviſe to M. is ut controlled by the Word Subſequent, he 
having no other Farm or Living; and though ſhe determines her fri 
Ettace by Marriage, yet that does not deſtroy the ſubſequent Devife 
Cro. J. 649. pl. 18. Mich. 20 Jac. B. R. Rowland v. Doughty. 

2. I deviſe 1001. per Annum to my Son A. and his Wife for their ye. 


ſpect ide Lives; 601. whereof to be paid to the Wife for the Support of 


herſelf and her Daughter, the remaining 40 J. tomy Son. The Son dies. 
his Weite ſhall have the whole 1001, per Annum. 3 Wms's Rep, 121. 
Cowper v.Scot, &al'. ON 


CA 
— 


(S. b) What ſhall paſs by Intendment of Deviſor 


Gbr I; Has two Sons, B. and C. and deviſes Part to his Son B. in 
Pemberton e Tail and Part to C. and ſays, If any of my Sons die withun 
Ch, J. in Iſſue, then the whole Lands all remain to a Stranger in Fee. B. and C. 


a 870150 enter accordingly. C. died without Iſſue. He ro whom to whom the 
of the Court Fee was deviſed entered. Adjudged that this Entry was not »lawful, 
in the Caſe and that the eldeſt Son B. ſhould have the Land by Gnplicative Devil: 
1 4 Le. 14 pl. 51. Mich. 32 Eliz. C. B. Anon. 
ſaid it is a 5 8 
very ſtrong Ciſe. S. C. cited in 8. C. by Raymond J. in his Argument, Raym. 454. 

See Remainder (F) pl 3 and the Note there. 


Cre. E. 525. 2. Deviſe to his Son, and if he dies without Iſſue or before 2 1. that it 
pl. 55.Souile ſhall remain to B. The Son has Iſſue but dies before 21. Ad judged his 
Gerard. Iſſue ſhall have the Land and not the Remainder-Man, and (or) there 


33 was conſtrued tor (and.) Mo. 422. pl. 590. Mich. 37 & 38 Eliz. Sow- 


Noy 64. ell v. Garret. 


Gurrard v. Bhs 
Soule. S. C. adjudged an Eflate Tail in the Son. 


In ſuch Caſe B. ſhall take, cited 2 Vern. 
3/77. as adjudged in the Caſe of Jenning v. Hellier.— Per Holt Ch. J. according to 2 Vern. and de. 
nicd Cro. 12 Mod 277. Bill. 11 W. 3. in Hilier v. Jennings. | 


3. Deviſe of a Term of Years to a Man and his Heirs ; adjudged thit 
the Deviſee ſhall have the whole Term, tor though he cannot rake it by 
the Words ot the Will, according to a legal Conſtruction, yer ſince i 
appears, that the Teſtator intended that the Legatee ſhould have wit 
Ettare he had in the Term, it ſhall go to him. 2 And. 17. pl. 10. !! 
| Cale of Lowen v. Bedd. 
Noy 71. 4. Clauſula Diſtrictionis is not ſufficient in a Grant to create a Rent ; 
>. & where otherwiſe in a Beviſe. Mo. 592. pl. 798. Trin. 40 Eliz. C. B. King 
the Words | 
were, Ide. Well v. Cawdry. | 
viſe a Rent \ | | 
of 40s. per Annum out of all my Lands in H. <vith a Clauſe of Diſtreſs, payable Yearly at th! ſv 
Feaſts Per Cur. this is a good Deviſe of a Rent-Charge by theſe Words, Mith a Cl in. of Diſtt 
becauſe of the Intent of the Deviſor in giving of a Remedy, and means to come to that Rent Cf 


3. Whele 


TO. 


— — -_- . — wo nt jp % 


} 
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Deviſe. 
Where the Intention is ſecret and not declared, the Secret Intent 
"+ give Way to the Legal Intent. See Chan. Caſes 239. Mich. 26 
Gr > in Caſe of Cox v. Quantock. | 
6 Deviſe is of Rent-Char ge for Life out of a Morgage in Fee, the Mort- 2 R. Jo. 
mare is redeemed. It Was ſaid that in ſuch Caſe every one ſhould have MMF J. 


Beft and 
Barniſh, 
that Tenant 


for Life 
ſhall have one Third, and Remainder-Man two Thirds. 


et of the Money pro Rara according to their ſeveral Intereſts. Vern. 
N 4 Paſch. 33 Car. 2. in Caſe of Winn v. Littleton. 
KX. 4 g 


Deviſe to A. and B. his Daughters and their Heirs, equally to be di- 2. Jo. 173. 
vided between them, and in Caſe they happen to die withcut Iſue, then . og 
be deviſed to F. a Nephew. The two Daughters having ſeveral Eſtates * Fer Re- 
by Moicties, one of the Daughters dies, her Part remains to her Sitter mainder by 
by way of Croſs Remainder. Raym. 452. Mich. 33 Car. 2 B. R. Implication. 
| | And 
Holmes v. Meynel. . 
Ch. J in delivering the Ovinion of the Court, the Words (if they die without Iſſue) cannot be con- 
0nd otherwiſe without Violence to the Intention of the H eviſor; for then he gave all his Lands 
0 F. which imports that both ſhall come at one Time, which cannot be till both the Daughters are 
dead without Iſſue, unleſs by the Death of one without Iſſue the other ſhould loſe her Moiety, 
which cannot be thought to be the Intention of the Deviſor.-———Pollexft. 425 to 435. Maynell v. 
Read, S. C. adjudged a Croſs Remainder between the Daughters. 


g. Deviſe to his Wiſe of 6007. to be paid to A. in full for the Purchaſe 
& ſuch Lands already ſettled on the Wife tor Lite tor Jointure, the 
Lands were not ſettled, Adjudged no Deviſe of them. 3 Lev. 259. | 
Inn. 1 M. & M. in C. B. Wright v. Wivel. | I; 
9. A. deviſes 100 1/0 B. and by Will releaſes to B. all Debts and De- l 
mand, and afterwards A. lends B. 100 J. Whether this 1001. is releaſed 
by the WIII? Fer Cur. If the Executor can recover it at Law he may; 
we will not take away his Remedy if any he hath, nor will give him 
any Aid in Equity; and therefore decreed Payment of the Legacy, and 
| dilmitled the Croſs Bill. 2 Vern. 136, 137. in pl. 135. Paſch. 1690. 
Roberts v. Bennet. | | | 
10. General Words in a Will may be qualified by ſpecial Words ſub- | 
ſequent, and ſhall not be conftrued to ſubvert the Intention of Deviſor | 
explained by ſuch ſubſequent Words, See Skinn, 632. pl 1. Hill. 7 W. 
3. B. R. Dalby v. Champernoon. 
11. One on Ship- board intitled to Part of a conſiderable Leaſcheld 
Hate by the Death of his Father, which he knew not that he had any 
Right to, made his Will at Sea, and deviſed to his Mother (if living) his 
kings, and makes A. his Executor, and deviſes to A. his Red- Box and al 
langs elſe not before bequeathed. This paſſes not the Leaſehold Intereſt, 
or hat the Teitztor did not know he was intitled to, but thall not be 
eltrained to ſuch Things as were on board the Ship or Things eju/dem 
Ceneris with thoſe abovementioned. And it is likewile conſiderable, that 
the xecutor was a meer Stranger, whereas the Teſtator had Brothers 
and Siſters, and the Maſter of the Rolls decreed him to be only as a 
Truſtee tor them as to the Surplus, but with Reſpect to the Rings &c. 
gen to the Mother, that they were lapſed Legacies by her dying in 
Teſtator's Liſe-time, and ſhould therefore fall to the Executor. Wms's 
Rep. 302. Hill. 1915. Cook v. Oakley. | 
12. A. de viſed all his Perſonal Eftate, and the Produce thereof to B. and 
if B. dies within Age and without Iſſue, then he gives the Perſonal E/tate 
0 J. C It was held by the Maſter ot the Rolls that the Intereſt Mo- 
ney of what ſhall be made of the Perſonal Eſtate does in all Events be- 
ong to B. and ſhould be put out from Time to Time tor his Benefit; 
and it he die within Age, and unmarried without Iſſue, J. S. ſhall on- | 
ly have the Principal Money or Capital. And upon Appeal ro Ld. C. 
Pann Parker, 


Deviſe. 


— en 
— 


- Parker, his Lordihip was of th 


— 


—— — —ͤ— 
e ſame Opinion. Wams's Rep. 500. Mic, 
1718 Titlen v. Titten. | | 

13 A by Will dire&s, that B. ſhall continue to live at his Houſe x ( 
and thai H. the Son of B. jhall cohabit with B there in the ſame Min 
as he then did with A. and that B. ſhould be at the Charge of Hu. 
Keeping, Scrvants-IWazes, and Coach- Horſes to the Number that A. na. 
tained; and to enable B. ſo to do, A. directed 1200 l. a Year jy 
Quarterly Pay ments to be paid to B. tor her Lite, and char if H. my. 
ry and B. ſhould think fic to live from him and to quit the Houſe 8 
Furniture, then B. was to have 250 l. a Year for Lite. H. married Lo 
C. Parker ſaid, he admitted that H. might live at the Houſe at C. win 
B. as he had done with A. but it he would live there with a gre, 
Number of Servants or Horſes than were there in A's Li/e-time, his Lo. 
ſhip thought that B. was not bound to maintain them, but was only t 
maintain him in the ſame Plight and Manner as A. did, and that there 


' thould be mo Abatement out of the 1200J. in Caſe of A's Abſence any 


more than in Caſe ot his Death. Wms's Rep. 600. 604. Hill, 171 


| Blackburn v. Edgley. 


14. A. deviſed that B. ſhould continue to dwell in his Houſe at C. ant 
that Hl. her Son ſhould dwell there with ber, and gave B. 1200). 4 Jin 
Annuity for the Charge of Houſe-Keeping, and in caſe H ſhould mary, 
and B. ſhould think fit to live from him, and to quit the Houſe and Fur. 
niture, then B. was to have z5ol. a Tear for Life. Ld. C. Parker held, 
that the Furniture of the Houſe at C. is not to be fold while B. ſtars 
there; For the Words above ſhew that ſhe was to enjoy chem until 
ſuch time as ſhe ſhould quit the Houſe and Goods. But he ſaid that the 
Words are not ſtrong enough to carry the Goods as Heir-Looms with 
the Houle atter B thould quit it or die, bur then they thall be ſubject 
ro the Truſts ot the Will, Wms's Rep. 600. Hill. 1719. Blackbome 
V. Edgley - 

I 5. 5 having a Daughter his only Child married to N. by whon 
The had three Daughters, by Will, atter ſeveral Deviſes of Real and 
Perſonal Eitate, gave the Ręfaue of his Real and Perſonal Eftats u 
Truſtees, their Heirs, Executors and Adminiſtrators, in Truſt to pay aud 
apply the I'roauce and Intereſt thereof for the Maintenance and Biucſit if 
ſuch of his Grand-Children by his ſaid Daughter as ſhould be living at the 
Time of his Deceaſe, until they ſhould be 21. without making any further 
Ii1ſpolition, except that he directed, that if all his Truſtees die, V. tht 


. Father ſhcul be a Truſtee, The Queſtion was, Whether the Grand 


Daughters by theſe Words thould have the Surplus itſelt by cheſe 
Words, or chat the fame ſhould be diſtributed among che next of Kin, 
as to the Perſonal Eitate and the Real Eſtate to deſcend to the Heir at 
Law, and the rather becauſe a Proviſion was made for them by the 
Marriage Settlement. Ld. C. Macclesfield held that the Intention was 
molt plain that the Grand-Children ſhould have the Surplus after they 
are 21. and laid, that by the veſting it in Truſtees, All was given iron 
the Heir ac Law (che Daughter) which A. would not have done, had 
he intended any Thing to remain to her, and that to help this, the 
Word { rad ice) thall be taken in the larger Senſe, and then will fignllf 
whatever the Eitate will yield by Sale or otherwiſe, and that it cannot 
be intended thar N. the Husband and Plaintiff by being made Truſtee, 
was to be ſo for himſelf, or for what himſelf would be intitled to, 
ſhould it come to his Wite. 2 Wms's Rep. 194. Mich. 1723. Nev 
v. Shephard. a | 
16. A Perſon poſſeſſed of a Term of Years, and a Fortune in Mone); 
made his Will, and t all of his Children Pecuniary Legacies payable a 
different times; and after the Deceaſe of his Wife, he deviſed one Moiety > 


the Term to his Son B. and the other Moiety to bis Son F. and then aye 
L 
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> and if any of my Children die before their Portion becomes pay- 
T . that to Brier between my Wife and the ſurviving Chularen. 
B dicd in the Life of the Wife ; ſo the Queſtion was, Whether his Moiety 
of the Term ſhould be divided among the Wite and ſurviving Chil- 
dren? It was reſolved, that as in common Parlance Portion is not ſaid 
of a Term, and there being Pecuniary Le acles on which it may ope- 
rate, the W ord (pay able) thall be applicab le to and be confined to that; 
This Contingency ot his Wiſe's dying might happen when the Sons 
were very old, and long after the Money became payable, and the 
Sons, by this Contingency hanging over them, could not diſpoſe of 
their Intereſt for the Advantages, or perhaps the Neceſſities of their Fami- 
lies, which would therefore be to their Prejudice, which could nor be 
ſuppoled to be done by a Father. Sel. Caſes in Canc. in Ld. King's 


Tune. 12, 13. Paſch. 11 Geo, Richards v. Cock. 


(8. b. 2) What ſhall paſs by Intendment of Deviſor, ; 
where there ate Words of Relerence. | | 

I. Man after the Statute of 27 H. 8. deviſes that his Feoffees 5 | Satay | | | 
ould ſtand feifed to the Uſe of A. in Fee, though there were no 2 3 167% f 
Feeffees, nor could be any to his Uſe, but the Teſtator's Intent was that in pl. 218. j 


A. thould have the Land, and ſo it was adjudged ; cited by Anderſon. Hill. 29 
Pl. C. 522. b Hill 20 Eliz. as Lingen's Case Eitz, | 

2 A Man makes a Grant of ſeveral Rent. Charges by ſeveral Deeds for Cro J 144, | | 
Younger Sons, and never exteutes it by Livery &c. and afterwards deviſes 155; Pi 8. | 
by his Will that his Younger Children ſhall have the Inheritances according vr 1 "= 
ty the /everal Writings. Refolied that though the Deeds and Writings Hill. 4 Tac. | 
were not Parcel, or Part ot the Will, but another Matter, yer that Re- B. R. the 
ference being to the Matter in the Deed, is a good Deviſe of the Kear- 5 & and it 


, , - T 1 5 2 S P. reſol- j 
Charge within 32 H. 8. Noy. 11). Mollineaux's Caſe. . 1 
ingly, —— 'q 


d. C. cited by Noy. Avg Palm. 136. as adjudged ; and that this Judgment was afterward, rever'ed, 1 
but not for the Mar er in Law, but Deftult in Pleading. -- Comyns's Rep. 4% Mich, S Geo. 2. | 
in the Exchequer, it was-admitred Arg. that where a D-cd is not effectual, nd afterwards the Teſt +- 4 
tor by his Wil devi'e< to the Uſes of the Deed, the Eſtate may paſs by the Will, though it ſnalt no: — 
paſo by the Deed, as if the Will deviſes with Reference to a Fe ffment where no Livery Was, Or to a 
Barg ein and Sale u here no Inrolme t was, or to a Deed by which a Fine is «greed ro be levicd te 
ſuch Uſes, and no Fine is l-vied, there the Eſtate pafſes by the Will, which his Reference to the i 
Deed (us the Caſe was Salk. 225.) although it could nor otherwiſe pais, but no ther Eſtate ſhall paſs | 
only ſuch as would paſs, if Livery or Iurolment had been made, or a Fine levied, N 


3. Deviſe of all his Lands to A. to his Wife for Life, and allo his it 
Lands which he purchaſed of B. to his Wile tor Lite, and after the : 4 
Deceaſe of his Wite, he gave the ſaid Lands to one ot his Sons and his 
Heirs, The Queſtion was, Whether the Son thould have all the Lands 
deviſed to the Wile, or only thoſe that were laſt mentioned? And ic 
was adjudged in the Grand Seſfions that all fhould paſs. - And upon 
Error brought here it was agreed Arg. that if the Will had ſaid, *© AU 
* the faid Lands to his Son and his Heirs,” it would have extended 
to the Whole; and it was ſaid that this is the ſame, becauſe Indefini- 
tum æquipollet Univerſali. Et Adjornatur. Vent. 368. Mich. 35 Car. 
2B. R. Gamage's Caſe. 5 

4. A. ſeiſed in Fee of Lands in W. and V. and other Lands, and Holt Ch f. 

ing Iſſue two Sons B. and C. upon B's Marriage ſettles part 8 
Uem to the Ule of B. for Lite, then to M. intended Wife of _— for gener 4 : 
| | | lle, „ 
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Words Lite, chen to B. in Tail, Remainder to B. in Fee, and he ſettles Bluk 
Blu k, Green Green and I hite- Acre to himſelf for Life, then zo B. for Life, with 
aid W hite- p ; h 2 1 
Acre did nor Iro viſô to preſerve contingent Remainders, and then to fir/t Gc. Sons of þ 
pat, but that in Tail Male; and in like Manner zo C. Remainder 20 the Right Hain 
they ceſcended of B. A. dies; B. has Iſſue H. a Son, and F. and K. Daughters, and 
1205 oo ek by Will deviſed all his Lands, Tenements, Hereditaments to Truſtees, 1. 
ters of 3 Yauſe Portions and Maintenance for his Daughters, and after, in caſe x 
and Siſters died without Iſſur, he deviſed all his Lands &c. except L. L. and T, t 7 
of H.) and hi, Dag hter in Fee, and then he deviſed L. L. and T. to K. in Fee, and 
gave Jug then recited that whereas he was ſeiſed of other Lands &c. and in the 
cordinety End of his Will cakes Notice, that his Father had requeſted that Black, 
for the De. Green and White- Acre ſhould go, tor want of Iſſue Male of B. and C. þ 
tendant; [S0 D. their Coulin, and that theretore he devi that it be obſerved, and 
. ee requeits C. his Brother to act accordingly, and dies, and H. and (; 
e ber out Mie without Iſſut, and Holt Ch. J. who declared the Reſolution of the 
of the Wil,, Court, held, that though B. had only a dry Reverſion in Black, Grey 
and rot de. and WWhite- Acre, yet it paſſed by the Generality of the Word (All his 
gan 1 Land &) bur in this Caſe the Expolition ought to be according to 
che Special the Spectal Words, according to Altham's Caſe, 8 Rep. otherwiſe Spe. 
Words.) cial Words would be rejected, and that (All his Lands &c.) ought to 
Ibid. 633. be expounded by the Special Words of Recital (whereas he was ſeiſed 

oft ott.er Lands &c.) and alſo that Black, Green and White- Acre could 
not be compriſed within the Words, All his Lands &c. tor all the Lands 
which he gave to his Truſtees for railing Portions, he gave alter the 
Portions raiſed to the ſame Truſtees to the Uſe (as to all but L. L. and 
T.) ut ſupra, now Black, Green and White-Acre cannot pals to the 
Truſtees by this Deviſe; For B. was but Tenant for Life of Black, Grey 
and IWhite- Acre, and on his Death went to H. his Son, and ſo did not 
intend more to go to his Daughters than he could deviſe to his Truſ- 
tees, and the Recital of his Father*s Requeſt at the End of the Will, de- 
clared tully his Intent, and that the Court ought not to adjudge ſuch 
General Words contrary to ſuch Intent. Skin. 631. Hill. 7 W. 3. B. 


R. Dalby v. Champernoon, 


(S. b. 3) What ſhall be ſaid Accumulative Legacies 


ehr Deviles. 
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15 Rent Charge was deviſed to the Wife in Lieu of Fointure and 

Dower, and an Implicit Deviſe of the Lands to her by, the ſam 

N. Decreed ſhe ſhall only have the Rent Charge. 2 Chan. Rep. 63. 
23 Car. 2. Kemp v. Kemp. 

2. C. by her Will gave the Plaintiffs 1001. a-piece, and afterwards, 
by a Codicil annexed to her Will, gave the Plaintiſfs 1001. a- piece 
Fhis Court with the Judges, on reading the ſaid Will and Codicil 
were ot Opinion and fatisfied, that the ſaid Legacies in the ſaid Will 
and Codicil mentioned, are not one and the ſame, bur diſtinct and le- 
veral Legacies of 2001. and decreed the Defendants to pay the fame td 
the Plaintiffs. 2 Chan. Rep. 70. 24 Car. 2. Wallop v. A pug 

3. A. bequeathed 10001. to every after-born Child; Atterwards a Son 
is born. A. adds a Clauſe with his own Hand, appointing his Exccu- 
tor to raiſe 40001. out of the Profits of ſuch an Eitate for the Portion du 
Benefit of his little Infant (as he call'd him) and atterwards decl.red 

be had left the Plaintiff (the atter-born Son) 5000 l. and decreed ac. 


cordingly, though it was objected the Conſtruction would be ve!) 
) 2 ſtrange 
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17 to have one Portion as a Child born, and another as a Child un- 
lurk Fin. Rep. 267. Mich 28 Car. 2. Windham v. Windham. 

A. deviſes 300 J. 70 the Child he ſhall have at his Death. After- 
4 A has three Children. He makes a Codicil, and gives to each 
200 J. A- piece. The Deviſe being without W ords ſignif ing the ſame to 
be of their Portions, and there being nothing one way or other to re- 
voke or affirm the tormer Gitt of zoo l. it ſhall be taken by way of Ac- 
cumulation, and the Children ſhall have both Legacies. Chan. Caſes 
Mich. 28 Car. 2. Pit v. Pidgeon. 

The Husband deviſed 1000 J. to his Wife, and about five Years - 
uur le wrote a Codicil, reciting that he had given her loool. by lis Will ; 
and by chat Codicil he gave ber 1600 J. Decreed the thall have that Sum, 

and not both. Fin, Chan. Rep. 290. Hill. 29 Car. 2.- London (Mayor) 

v. Rutlel, & al”. 

5. Baron deviſes his Goods and 10001. fo his Wife, and afterwards 
by a Codicil reciting his having by his Will given her 10001. he now 
e her 1600 J. and whatſoever was in his former Will, and that his 
trmer Will thould ſtand in Force, notwithſtanding this Codicill. De- 
creed that, belides the Goods, the Wie ſhould only have 16001. Fin. 

Rep. 290. Hill. 29 Car. 2. Governors of the London Hoſpitals v. 
Rullel, Gouge, & al'. 

7. Deviſe was by Will 7% B. of Soo. and after by a Codicil annexed 2 Chan. Rep. 
to and made part of her Will, fhe ſays, I give to B. 5ool. in Silver; and 1 
then, atter two Legacies given to two other Perſons, ſhe deviſed to C. cordingly. 
(to whom the had given by her Will a Jewel) 100 l. more than I have 
given her by my Will. Decreed that B. have 10001. and the Exe- 
cutors to pay IT at a Day certain, and it they tail'd to pay it on that 
Pay, then to pay Intereſt for it from that Time. Fin. Rep. 294. Paſch. 

29 Car. 2. Newport v. Kinaſton and Lawſon. 


301. 


_ 


P 2ꝛ — 


(T. b) Who ſhall take by wrong 


g, or imperfect, or 
uncertain Deſcription of the Perſon. 


4 Man has Iſſue two Daughters, Amy and Agnes, and by Con- 
A tinuange Amy was called Agnes; The Father deviſed zo his 
Daughter called Ants, · xd adjudged that Amy ſhall have the Legacy, 
becauſe Amy was called Agnes, and the other is Agnes in Truth, and is 
2 capable by the Naine ot his Daughter called Agues, Mo. 230. cites 
3-E. 3. . | 
2. A. deviſed Land to the Wife of F. F. J. S. dies, ſhe takes ro Ba- 
ron J. D. A. dies, ſhe ſhall take the Land, and yet at the Death of A. 
the is not the Wife of J. S. but of J. D. Arg. Pl. C. 344. b. Trin. 10 
Eliz, in Caſe of Brett v. Rigden. 5 

3. A Deviſe was made t0 the Major Chamberlain, and Governors of the 
Hiſpital of ot. Bartholemew ; whereas they were Incorporated by another 
Name, yet the Deviſe held good by Dyer, Weſton and Manwood, for 
it hall be taken according to the Wo, of the Deviſor. Ow. 35. 

Mich. 13 & 14 Eliz. Anon. 

4. Deviſe zo A. Eldeſt Son of B. where hrs Name is C. yet C. ſhall Ow. 35. 14 
take, becauſe there is ſufficient Certainty ; Per Weſton, 3 Le. 18. pl. are EY 
44. Hill. 14 Eliz. C. B. U. 8. 8 p. 
SEE by We fon 
1 totidem Verbis, and ſeems to be ſame Caſe. Ow 35. by Weſton. S. C. and S. P. 
*Cauie the other Words do make N Certainty. Fin, Rep. 403. Hill. 31 Car 2. Pit- 

4 cairne 
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cairne v. Brace, & al“ S P. accordingly Ibid. Marg. ſays, that it i; in, the Civil Law; ing 
Inſtance, where the Teſtator deviſed Lands or Tenements by a wrong Name, if this Miſtake a pear 
otherwile by Circumſtances, ſo that the Will of the Teſtator may be ſufficiently known, th, L 


gacy ſhall have its Effect, though the true Name is Miſtaken j cites Domat 1 Vol. 54 


6. It I have 1wo Sons named J. and I deviſe my Lands or limit a Re. 
mainder zo J. my Son; The Law will conſtrue this Deviſe to extend 1, 
J my younger Son, for without Deviſe or Limitation my Eldeſt $4, 
thould have it But if a Stranger hath two Sons known by the Nan F 
A. and I deviſe Lands to A. Son of the Stranger, there I ought to q. 
lain my Meaning openly. Per Southcote T. 2 Le. 217. Paſch, 16 

liz. B. R. in Humphreſton's Caſe. 2 5 

7. Grandtather, Father and Son, the Father dies, and te Son gef 
Lands to his Father and his Heirs, the Grand father thall have it; be. 
cauſe the Son ſo called him. Arg. 4 Le. 74. pl. 162. Hill 2 
Eliz. C. B. 

8. A. hath Iſſue two Sons, both aamed Fohn, and conceiving his Eli 
Syn to be dead, he deviſeth his Lands by his Will to his Son Fohn generally, 
when in Truth the Eldeſt Son if living; in this Caſe, the Younger Son 
may alledge and give in Evidence the Deviſe to him, and may pro. 
duce Witneſs to prove the Intent of the Father; and if no Proof can le 
made, the Deviſe ſhall be void tor the Uncertainty. Per Anderſon and 
Wray Ch. J. reſolv'd. 5 Rep. 68. b. Mich. 34. Eliz. in the Cour at 
Wards, in Cheyney's Caſe. 

9. Grandtather has a Daughter, the Daughter has a Son, the Grand. 
father deviſes to his Son where it was his Daughter's Son, yet it was 
good. Per Newdigate J. 2 Sid. 149. Cites 39 Eliz. | 

10. Three Brothers of one Father and Mother, the middle Brother ſef. * 
ed of Land deviſable, giveth it by his Teſtament Propinquiori Fratri ſu; 
it ſeems that none of them ſhall rake. Dyer's Reading on the Statutes 
of Wills F. cap. 3. S. 5. 

11. If a Man ſeiſed of Land deviſable in Fee has two Sons and on: 
Daughter, which Daughter has Iſſue two Daugthers, and deviſes 'his 
Land to a Stranger for Lite, the Remainder unto his two Sons for Life, the 
Remainder unto the next of Blood of his Child, the Deviſor dies, and the 
Mother of the two Daughters dies, the Stanger dies, the Eldeſt Son 
dies without Iflue, the ſecond does thereof infeoff a Stranger with wur 
ranty, upon whom the two Daughters do enter, and the Feotiee puts 
them out, and they bring an Aſſiſe, the Aſſiſe will well lie. Perk 
S. 508 | 

: 2. If a Man hath only tuo Sons which are both called Thomas, and 
he gives his Lands to Thomas it ſhall he intended his Voungeſt Son, 
becauſe his Eldeſt Son ſhould have it by Deſcent, and this a good 
Will. Per Cur. 1 Brownl. 132. Trin. 6 Jac. in the Caſe of Pacy v. 
Knolls. | | 

13. A. ſeiſed of Land in Fee has four Siſters, one has Iſſue and dits, 
he aeviſed his Land zo all his Siſters or their Heirs equally to be divided. 
The Iſſue of the Siſter that died in the Life of A. ſhall take nothing, 
and Or ſhall be conſtrued And. Arg. 2 Sid. 54. Cites Trin. 1 Car. Rot. 
189. Taylor v. Hoskins. | | 

14. If A. B. and C. being Aliens and Brothers A. has Iſſue a Son, and 
B. and C. are naturalized and B. purchaſes Lands, and deviſes them '0 
the Heir of Ns Brother A. and his Heirs; and B. dies; living A. and bis 
Son, the Deviſe is void, for the Uncertainty who is intended thereby; 
for A. being an Alien, can have no Heir; or however, being living, 
can have none during his Life ; but per Glyn, Ch. J. if it had be 

found that the Sn of A. was the reputed Heir of A. though A was an Allan, 
yet his Son might have taken by this Deviſe. Eq. Ab, 213. pl. 9. cites 

2 Sid. 23. 51, Trin. i556, Foſter and Ramſey, F 
— 15. Devil: 
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15. Deviſe to Younger Children. The Heir having a 2 Eſtate of 2 Freem. 


Inheritance, though a younger Child ſhall not take. 3 Chan. Rep. Rep 158. 


pl (204. b) 
1. 12 Car. 2. Bretton v. Bretton. | 


| | Britton, 
S. C. accordingly. 1 Chan. Rep. 224. 14 Car. 2. Mead v. Cave S. P —Nelf. Chan. Rep. 63. 
s. C Bretton v. Bretton. S. P. N. Ch. Rep. 188. Mich. 1691. Admitted on all Sides. 
Janes v. Fleetwood, in Caſe of a Settlement. 


16. W. C. by Will, deviſed to every one of his Servants living 
with him at the Time of his Death, 101. a-piece, und the Plaintitf 
was Servant to the Teſtator at his Death, ſo the Plaintiff's Suit is tor 
the 10 l. Legacy. The Detendanrt inſiſts, that the Plaintiff was nor 
Servant to the ſaid C. at his Death, or lived with him as a Servant, 
but the Plaintiff at the Teſtator's Death, and long before and after, 
was the Servant of M. B. the Teftator's Mother. This Court was fatis- 
fied, that the Plaintiff was a Servant to the Teſtator, and intrufted in 
his Houſe-kecping, and imployed in waſhing his Linnen, and tended him in 
kis Sickneſs ; and rheretore decreed the Detendant the Executor to pav 
the PlaintiiF her 101. Legacy. 2 Chan. Rep. 101. 26 Car 2. Feake 
v. Brandsby. 

i7. Lands deviſed to the Poor of the City of R. decreed that the 
Poor of the Precincts and Liberties ſhall have a Share. Fin. R. 193. 

Hill. 27 Car. 2. Attorney General on Behalf of St. Margaret and 
Strowd Parithes in Rocheſter v. Mayor and Citizens of Rocheſter. 

18. A Deviſe was to Margaret the Daughter of W. K. The Daugh- 
ter's Name was Margery. The Queſtion was, whether Margery 
ſhould take; And held that ſhe ſhould; quia Conſtat de Perſews. 

Freem. Rep. 293. pl 344 Trin. 1617. Gynes v. Kemſley. 

19. Money was devited to be diſtributed annually among the Poor 
of the Pariſh of L. in the County of M. whereas there was 20 ſuch Pa- 
riſh in the County, but in the County of D. there was. The Court 
held that ſince there was ſuch a Pariſh in the County of D. the 
Teſtator mutt mean that Pariſh, becauſe it appeared that he was born 
there, and that both he and his Parents lived and died in that Pariſh. 

Fin. R. 395. 30 Car. 2. Owen v. Bean. 

20. A. deviſed the Reſidue of his Eſtate among his Kindred, ac- So where 
cording to their moſt need, this ſhall be conſtrued according to the the Deviſe 
Act tor better ſettling Inteſtates Eſtates. 2 Chan. Rep. 146. 30 Car. þ 0 
2. Carr v. Bedfoid. Zee Ferrer fb, 257. e, nee 1 ting, with- 

out ſay! 
what, the Counteſs of Winchelſea being as near a Relation as any claimed a Share; ad hes 


that ſhe is intitled, ig, regard the Word Poor is frequently uſed as a Term of Indeirment ard 


C mpanion, rather than to ſignify an Indigem Perſon, as one ſpeakiug of his Father, My Poor 
Father, or of his Child, ſays, My Poor Child. Wrms's Rep. 32). Trin. 1716. at the Rolls 
Anon. But the Reporter favs that this ſeemed a ftrained Conſtruction in Favour of the Earl 


aad Counteſs, who had not an E tate proportionable to their Quality. 


21. Crandſon may take by the Name of Son, if the Teſtator did uſe 
to call him by the Name of his Son. Per Raymond J. Raym. 412. 
Mich. 32, Car. 2. B. R. in Caſe of Stead v. Berrier. | 

22. A, by his Will gives 1ool. apiece to a/l his Servants ; none 
bur ſuch as were Servants to A. before the making the ſaid Will and 
did ſo continue to be Servants to him till che Time of his Death could 
have any Pretence to the ſaid Legacy, and ſuch as were his menial 
Servants and lived all along in the Houſe with him, from betore the 
making ot the Will to the Time of his Death were intitled to the 
Legacies, 2 Chan. Rep. 363. 1 Jac. 2. Jones & al' v. Henley. 

23. A, poſſeſſed of a great Perſonal Eſtate bequeaths to B. his Brother 
1301. and to the Sons and Daughters of his Brother and Siſter not men- 
noning them by Name 10000 |. to be equally divided between _ 

x an 


wenne 
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and ihe Surplus to be diftributed among his Brothers and Siſters Chil 
dren and Grandchildren, and the Reſt of his poor Kindred A 
10 his Executor's Directions; decreed, the Reſt of the Poor King: 
to conſtrued according to the Act tor diſtributing Inteſtates Eſtates 2 
no turther, and to be diſtributed in ſuch Shares and Proportion , 
the Executors in their Diſcretion ſhould think fit. 2 Chan. Rep, 4 


2 Jac. 2. Griffith v. Jones. | 
H. by his 24. A. deviſed 15/. a- piece to each of his Relations of his Fy,, 
Wi gave and Mither's Hide, and made B. Executor and C. Reſiduary Legnes 
a B. paid 15 l. to M. one of A's Couſin Germans, and likewiſe 51. 2-Piecs 
ions oi E. do her Four Children and allowed good; Per Ld. Wright. 2 Ver 


H. tobe 381. Oct 20. 1700. Jones v. Beale. 

divided | 

equally between them E. H. had at the Teſtaror's Death two Brother's living, and every) 
Nephews and Ni-ce+ by another Brother. It was ſaid, that in the Cafe of Brown v. Brown I 
Lord Macclesfield hid determined that the Word Relations ſhould be confined to ſuch Ra. 
tions as were within the Statu'e of Diftributions, becauſe of the Uncertainty of the Word Ne 
tions; and upon this Authority my Ld. King determined, that no Eclations ſhould take by hi 
Deſcription that could not rake by the Statute of Diſtributions. Caſes in Equ. in La, Talker 
Time 251. Mich. 1734. 'UVhomas v. Hole. PD 


25. A's Wife being enſient at the Time of making his Will, be. 
quearhs 500 J. to his Poſthumous Child. After wards a Daughter is by 
aud then A. dies; Per Lord Somers ſhe is a Poſthumous Child within 
the Meaning of the Will and well intitled co the 5ool. Ch, Prec. 
177. 1701, Jaggard v. Jaggard. 

26. A Deviſe of Goods was made to A. for Life, and after his De- 
ceaſe to the Poſterity of T. B. and the Queſtion was, whether by the 
Virtue of Word (Poſterity) only Deſcendents irom the Body of J. 8, 
ſhould rake (viz.) Children and Grandchildren, or whether he having | 
no ltlue, it ſhould go to the Collateral Relations? The Lord 
Keeper was of Opinion, that it went only to the Iſſue of the Body, 
2 4 rags Rep. 268. pl. 336. Mich. 1703. Attorney General v. Bim. 
neld. 

6 NMo l. 199. 27). Deviſe to A. B. Father and Son are named A. B. Prima facie A. B. 
S G&P. the Father thall be intended; But if Deviſor did ot know the Father 


25 are it will go ro the Son. Per Holt. Ch. J. 1 Salk. 7. Hill. 2 Ann. B. 


tuic Conceſ- R. in Cate of Lepiot v. Brown. | 
ſum.— 28 Stewards ot Courts and ſuch as are not obliged to ſpend their 
whole Time with their Maſter are not within the Intention of the Will; 
but Ld. Keeper ſaid, he would not narrow it to ſuch Servants only 
as lived in Teſtator's or had Diet from him; this was on the Duke 
ot Bolton's Will, which was to / his Servants living with him d 
3 2 Vern. 546. P. 1706. Townſend v. Windham and Ro- 

inſon. 

29. A. by Will gave a Legacy of 200 I. 0 Mrs. Sawyer when 
Ic cems There was no ſuch Perſon ever known to her, but it was alledged tha 
that the be meant one Mrs. Swopper. The Maſter of the Rolls ordered tbe 
Will was Maſter to examine who the Teltatrix meant thereby, and whether he 


all of the meant Mrs. Swopper who contended tor the ſame, and if he ſhould 


Y trix's : ; 
1 find that the was the Perſon intended, then the to receive her Legic): 


ing. Wms's Rep. 421. 525. Paſch. 1718. Maſters v. Sir Harcourt Matters 
30. A. lived in Canterbury many Years and died there, and g4%" 

the Poor of two Hoſpitals in Canterbury (naming them) 5 1. 2. piece, and 

after wards by a Codicil gave 51. a Near to All and Every the Hoſputais, 

(without ſaying where the Hoſpitals were). It was held by the Malt 

ot the Rolls that A. having lived in Canterbury many Years, and die 

there. and taking Notice by her Will of two Canterbury Hoſp 

_ 2 


. . 
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vis Charity was not void for the Uncertainty, but to have been in- 
ended for All the Hoſpitals in Canterbury; but not to extend (as was 
elled) to the Hoſpital about a Male out of Canterbury, though found- 


hoſe in Canterbury, becauſe theſe Charities, if they prevailed, would 
be Perperuiries of 51. a Year, and by that Means create a Deficiency, 
and deteat the Reſt of the Will as to plain Legacies, in favour of thoſe 
that were doubtfull. Wms's Rep. 421. 425. Paſch. 1718. Maſters 
aſters. | | 
5 1 A Legacy of 500 l. was given to one by the Name of Catherine 
Farley, This Legacy was claimed by Gertrude Yardley, and not by 
zar Perſon of the Name of Catherine Earnley, It was proved that the 
Teſtator's Voice when he made his Will, was very low and hardl 
intelligible ; that the Teſtator uſually called the Legatee of this rang 
Gary, which the Scrivener, who took Inſtructions for drawing the 
Will might eaſily miſtake Katy, and that the ſaid Scrivener not well 
underſtanding who this Legatee of the Fool. was, or what was her 
Name, the Teſtator directed him to J. S. and his Wiſe to inform 
him turther, who afterwards declared that Gertrude Yardley was the 
Perſon intended. It was moreover proved, that the Teſtator in his 
Lite-time bad declared, that he would do well for her by his Will. 
at another Day, his Honour gave his Opinion, that the Legacy was 
good Legacy to Gertrude Yardley, though the fame was given by 
the Will to Katherine Earnley. It is true, if this had been a Grant, 
nay, had it been @ Deviſe of Land, it had been void, by Reaſon of the 
Viltake both of Chriſtian and Surname, 2 W ms's Rep. 141, 142. 
Paich. 1723 in Caſe of Beaumont v. Fell. 

32. A. ſelſed of a Church Leaſe tor Lite deviſed an Annuity out of ir to 
g. tor Lite, and directed that if J. S. the Ceſty que Vie ſhould die, his 
Fxecutor (ould purchaſe the Leaſpold Premiſes in the Name of C. his Kinſ- 
nan, and that his Executor out of the Surplus of the Leaſehold and 
Perſonal Eſtate, ſhould keep the Premiſſes in Repair; Bur if he could 


W.R. the Plaintiff, and made D. his Executor 1n Truſt, only giving 
bim a ſmall Legacy. The Executor purchaſed the Leaſehold for the Life 
of C. Ld. C King held, that W. R. Reſiduary Legatee could nor 
have this Leaſe, being on a Contingency which never happened, the 
Purchaſe having been made, and decreed it to C whom Tettator in the 
Peviſing Clauſe named his Kinſman. Bur afterwards on a Re-hear- 
ing his Lordſhip reverſed his former Decree, and held that the Plaintiff 
W. R. was intitled ro the Leaſe. Hill. 1725. and 6 July, 1726. 2 
Wms's Rep. 323. Stephens v. Stephens, | 

33. John Brooke being poſleſs'd of a conſiderable Perſonal Eſtate, 
and having a Wife, and one Daughter who was married to the Defen- 
dant Thomas Taylor, made his Will, Weng Date the 4th Day of 
May 1920, in the Words following, viz. John Brooks, Citizen and 
Founder ot London, doth revoke all other Wills, and acknowledge 
this to be my laſt Will. I do give to my Dear Wife all my Worldly Goods, 
Houſe at I/lington, Stock, Money, Bonds, Notes in the haſt India or elſe- 
Where, and ninety nine Years Annuity in the Exchequer, with all the 
Profits which may come upon them or by them, with this Condition, to 
Jide to my three Sifters 51. yearly for their Lives, or the longeſt Liver, 
preſently after my Deceaſe, it God permits you to continue in this Ca- 
pacity, not elſe, and after my Wife's Deceaſe, the ſame I give to my Siſ- 
ers, and then after my Daughter's Deceaſe tothe Fruit of her Body. But 
for want of ſuch Iſſue or Fruit, 70 my Brothers and Siſters then living, and 
ter them to their Children, and the Children of my Brother Richard now 


4 L 


ag by che fame Arch-Biſhop, and governed by the ſame Statutes. And 
the Court did the rather confine the general Words (all Hoſpitals) to 


not make ſuch Purchaſe, then he deviſed the Surplus of the Eſtate to 


deceaſed, 


— — CER 
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deceaſed, except a Note of 50 l. in Mr. 'Taylor's Hands, and Goods ang 
Plate that I give to him. And I do nominate and ny wk my Brother 
Phillip, Brother William, and Mr. Taylor to be my Executors tg les 
my Will perform'd. Where I have ſet my Hand and Seal the jt 9. 
May, 1720 In November 1721 the Teſtator died, and the Detengyy 

Thomas proved the Will, and poſſeſs'd the Perſonal Eſtate. 20 

Jan. 1926 Mary Taylor the Daughter died without Iſſue, leaving her Hal. 

band Thomas Taylor. Upon the zoth. Jan. 1726. the Widow di 

having firſt made her Will, and Thomas Taylor Executor who has 

proved the Will, and has alſo taken our Letters of Adminiſtrgiq; 
to Mary his Wife. The Plaintiffs are all the Teftators Brothers gg 
Siſters that were living at the Death of both the Widow and the Daughter 
The Queſtion was, Whether the ſubſequent Limitations after the War: 
of Iſſue ot the ſaid Daughter's Body, or any, and which ot then 
(the Wife and Daughter of the ſaid John Brooks being dead with. 
our Iſſue) are good, and to whom the ſaid Eſtate does belong. 

We are of Opinion that the Wiſe of John Brooke being dead, and 
Mary his Daughter being alſo dead, without Iſſue living ar her Death, | 
the ſubſequent Limitations are good, and that the Eſtate in Queſtion 
belongs to the Plaintiffs. | 


— 


R. Raymond. 
F. Page. 
jay Reynolds, 
| 5 Probyn. 
Caſe from Lord Chancellor, and decreed accordingly. MS. Rey, 
Brooks v. Taylor. | 


(U. b) Who ſhall take by Name of Heir; One who is 
or is not, Really Heir. 


Deviſe „ 1. T AND deviſed to his Executors till they have raiſed 1000, 
bis Heir | and after Wills that his Heir Male ſball have, and dies, having 
Male and Iſſue a Daughter. Executors levy r00o0]. the Brother cannot enter, 
om good, becauſe he ought to be Heir at Common Law, who ſhall take this, an! 
OB"... not Heir Special. Palm. 50. cites 1 Rep. 103. b. {Paſch. 21 Eliz. i 


s neither X 
Heir of the Shelley's Caſe. ] 


p © . 
133 becauſe it appeared by other Words in the Will that the Te ſtator did not intend he 


ſhould be hindered from taking by his Heir Female. Cited per Cowper C. 2 Vern. 436. as adjudg- 
ed Trin. 8 Annz in C. B. Rot. 1884. | 


Cited per 2. A. taking Notice in his Will that B. his Brother (who was dead) 
Cowper C. had a Son, and that he himſelf had three Daughters, who were his 
2 Vern. right and immediate Heirs, he gave them 20001. and gave his Lan 
79% 9 Caſe ,5 the Son of his Brother by the Name of his Heir Male, provided ii his 
OE. Daughters troubled his Heir, then the Deviſe of the 20001. to * 
Barkham.-- ſhould be void. Reſolved, that the Deviſor taking Notice that 5 
2 - Holt Ch. J. others were his Heirs, the Limitation to his Brother's Son, by the 
Feber © Name of Heir Male, was a good Name of Purchaſe, and this 8 
daes (alias with Counden and Clerk's Caſe, in Hob. 30. Per Hale Ch. J. cites 


Ford) v. as of 16 or 26 Eliz. Vent. 381. in Caſe of Pibus v. Mitford. 


Ld. Oſſul- | ; . 
ſton, Mich. Ann B. R. MS. Rep. ſeem'd not to allow the Authority of this Caſe, and ſaid, thi 


he did not N this to be ſo. | 4 Wher 


| Deviſe. | 3 I 6 8 
1 A Man having 1ſue a Son and a Daughter, deviſes Lands to his The Daugh- ; 
Son, by the Words that after his Deceaſe the Lands ſhould come to the ter ſhal! 


” N . 5 a : | ; 
$9, but appointed that cin Friends ſbould receive the Profits until his A * 4 


Sn came to 24. Provided that if the Son ſhould happen to die without not the Un- 


Iſſue Male of his Body lawfully begotten, then he willed that 7he Lands cle; For the 
hould go to the right Fleirs Males, and Poſterity of me and my Name for + Mate, 


ver; equally to be divided to, and amongſt them; The Deviſor dies; ho is che 
the Son dies without Itluve, the Daughter marries aud has two Daugh- Deviſce in 


Per Cur. the Brother of the Teſtator thall not have the Lands this Caſe, 


ters. Ir 1 
is Limitation, but the Part E e ir ought to be 
by this Limitation, 7 muſt be right Heir, as well Heir * Forchalve, 


Male or Female. Mo. 860, pl. 1181. Hill. 11 Jac. C. B. Cown- 454 ought 
den v. Clerk. to be Heir 

wy | ' $ Male, and 
the Brother is Male, but he is not Heir; And this is a new Form of Inheritance, it the Brother 
ſhould have this Land, and ſhould have a Daughter, who has a Son in the Life of his Grandfather, 
or atierwards ; The Fee upon the Death of the Grandfather ſhould be an Abe yance, during the Life 
of the Daughter, if the Ettate ſhould be allowed, Judged and affirmed in Error. Jenk. 294. pl. 
52. cites Hob. 29. 10 Jac. Cownden's Caſe, | 


- 


4. A Man 4 be Heir Ex Vi Teſtamenti before he is Heir Ex Vi 
Doni, as if A. deviſed that B. Hall be his Heir. C. devis'd Lands to 
A. and his Heirs, B. ſhall have thoſe Lands as Heir ro A. Arg. 
Mich. 1657. 2 Sid. 27. B. R. 5 — JO. 
5. And for Default of ſuch Iſſue I gave the Remainder of my ſaid Ef- — e, , eee, 
tate to the Heirs Male of the Body of F. L. lawfully begorten; E. L. 2 2. ole ir bo 
happens to be living at the Time of the Remainder taking Place, yet the »o-<. « e ee, 
Her Apparent ſhall take. MS. Tab. May 27, 1714. Darbiſon v. u. 
Beaumond. ' | 
6. A. deviſed Land in Truft after Debts paid, to convey to the Heir 
Male cf the Body of B. A's Great Grand- Father; C. is Heir Male of the 
Body of B. and D. is Heir General, the being the Daughter of an 
Elder Brother. Per Cowper C. decreed the Truſtees to convey to C. 
as C. would be well intitled to take as Heir Male by Deſcent, ſo he 
is ſufficiently deſcribed to rake by Purchaſe. 2 Vern. 729. Hill. 1716. 
Neu comen v. Barkham. f 
J. It A deviſes all his Lands to his Heirs in Boroug h- Eng liſb, or to his 
Heirs in Gavelkind, ſuch a Special Heir will take, though not Heir Ge— 
neral at Common Law. Per TE C. 2 Vern. 732. Hill. 116. in Caſe of 


Newcomen v. Barkham. 
8. Deviſe to the Heir Male of F. S. now living; Adjudged a good De- 2 Lev. 232, — 


Vile, becauſe the Perſon is well Deſcribed. Per Cowper C. 2 Vern. "ny | ap 


R. 734 Hill. 1116. in the Caſe of Newcomen v. Barkham, cites g. C. 44. 


Pollext. 457. and 2 Vent. 311. the Caſe of James v. Richardſon, judged, but 

that ſudg- 
ment reverſed in the Exchequer Chamber for the Matter in Law, but in the Houſe of Lords the 
Judgment in the Exchequer was revers'd, and the Judgment in B. R. affirmed. 


— 
* 


— —— — — 


(W. b) Who ſhall take by the Words Heir, Iſſue, 


Heirs Male &c. = e, Clam an do de ors 


7 7 £ 8 A. ti SCC 424 2 
— — 
2. Th. 


5 f ; EL ; 
I, OTE per Newton J. if a Man deviſes his Land to F. N. and 
9.4 his Heirs Females of bis Body begotten, and dies, and after the 
, *viſee had Iſſue a Son and a Dang bier, and dies, the Daughter ſpall 
de the Land, and not the Son, though he be Heir at the * 
— aw; 
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+ Pollexf. 4. Iſſue includes all, and is Nomen Collectivum, and an Eſtate pt 


8.8 5 Lite of a Term deviſed io A. and after to the Iſue of A. and for way, « 


Car. 2.in to B. bur reverſed in Cam. Scacc. on Error brought, and a Difference 


| Lay; For this is a Tail to the Heirs: Females. Br. Deviſe, pl ,- 
cites 9 H. 6. 23. 5 1 ; 
2. Where a Man gives Land to J. S. and his Heirs Males of his Bug 
&c. who has Iſſue a Daughter, who has ue a Son, and dies, the Land 
ſhall revert to the Donor, and the Son of the Daughter ſhall not haye 
it; But contra of ſuch Deviſe, by reaſon of the Will of the Deyig,. 
for there the Son of the Daughter ſhall have it. Br. Deviſe, pl. 29. Cite 
2 © H. 8. | 
n 3. A. deviſes his Land to his right Heirs Males, having only a Dai. 
ter; This Deviſe is void; For ſuch Deviſee is a Purchaſor. But other. 
wiſe it is if A. deviſes to B. and his Heirs Males, and A. dies, and af. 
terwards B. there is an Intail veſted in B. ſenk. 294. pl. 42 


Mich 13 J1/ue of A. to B. was lately adjudged in B R. to be a good Remainder 


Canc. taken between ſuch Limitation to Children and to the Iſſue, and cited 
*Pears a2 Reeves's Caſe in Point; Per Ld. Keeper. 2 Chan. Ci; 
210. Mich. 27 Car. 2. 
5. A. deviſed Lands to B. during his Life if he be living at the Death 
of Deviſor, but if he die before Devi ſor, then he gives them 70 C. the El. 
deſt Son of B. for Life if he be living. But if C. be dead then he deviſed 
them to the next Heir Male of C. (in the Singular Number) and for De- 
fault to the next Heir Male of the Body, and for Default, then to the 
next Heir Male of his Name then living &c. fo as the Land ſhould 
continue in his Name. B. ſurvived A. and after died, having Iſſue, (. 
the Defendant, M. and N. were Nieces and Heirs of A. Ir was argud 
that the Intent of the Will is goon that the Nieces ſhould not take, | 

and then inſiſted that the Clauſe (and for Default of ſuch Iſſue, then to 
the Heir Male of B. begotten) is not under any Contingency, but 
ſtands abſolutely, and is a good Limitation of the Remainder, and after 
B's Death take Effect in C. the Detendant, and the Words (1 Heir Mal, 
and for Default of ſuch Iſſue &c.) is of the ſame Senſe as Heirs Male, 
and he thought if the Limitation had been in Feoffment ro Uſes the 
Contingent ſhould not extend to the Heirs Male of the Body of B, 
though it ſhould to C. and afterwards the Court was Opinion that C. 
had an Eſtate by the Deviſe, and Judgment was given quod Quer nil 
capiat per Billam. 2 Jo. 111. Trin. 30 Car. 2. B. R. Gold 

Goddard. | | | 

6. A. deviſed in this Manner; I give to ny e/deſt Heir Male and his 
Heirs Males for ever, all my Lands in ſuch a Place, and if there br 4 
Female, ſhe to have 121. per Aunum as long as ſbe lives; the Teſtator had 
two Sons, the eldeſt of which died in his Life-time, leaving Iſſue a Daugh- 
ter, and it was adjudged that the Lands ſhould go to rhe ſecond Son 
and not to the Daughter of the eldeſt, though ſhe was Heir general. 
— Abr. Equ. Caſes 214. Trin. 3 W. 3. C. B. Rot. 1484. Baker v. Hall. 
7. Deviſe to E. A. for Life, and if he ſhould have any Iſſue, then toſuch 
Iſſue and their Heirs. E. A. has Iſſue two Sons; Per Treby Ch. J. the 
eldeſt will take a Fee; but Powell J. held, that both will take, be. 
cauſe Iſſue is Nomen Collectivum, and it would not have been void 
for Uncertainty. Ld. Raym. Rep. 206. Paſch 9 W. z. 
Deviſe of $8. Deviſe zo the Iſſue of B. B. had then a Daughter and a Son ben 
na how after Teftator's Death. Per Ld. Keeper all the Children ſhall rake, eden 
1 "9 Grand-Children, but they ſhall zake only Eſtate for Lite; and thong 
and a Daugh- the Deviſe is to the 1/ue begotten that makes no Difference, the Word 
ter. Adjudg- Begotten and To be Begotten are the ſame as well on the Con ſtructioa 
ed that the ot Wills as Settlements, and take in all the Iſſues begotten after, and 


23 if a Child is born after Teſtaror's Death, the Eſtate ſhall open a 
[ | 
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ke in ſuch Aftet- born Child; but if the Deviſe be of a Perſonal Eftate Nothing. 
h and his Children, there a Child born after Teſtator's Death thall 2 And. 134+ 
5. 


Anon. Hill. 
not take. 2 Vern. 545. Paſch. 176. Cook v. Cook. 7 "Rag 


2 Le. 55. Lovelace's Caſe. S. C. 


viſe to the Iſſue of A. and for want of ſuch Iſſue to B. A. hay- Cro E 742. 
B Bt and a Kiel they ſhall take as Perſons decribed and have - bro 
only Eſtate for Lite; Per Ld. Keeper. 2 Vern. 546. Paſch. 1706. in Caſe Fenlaior had 


of Cook v Cook. 


2 ons and 2 
| Daughters, 
A deviſed his Land to his Iue, and 10 J. a- piece to his Daughters, the Daughters take no Part 
. Tay lor v. Sayer. a 2 And. 134. pl. 81. S. P. and ſeems to be S. C. 


10. A Deviſe was to A. with ſeveral Remainders, and a Remainder 1 * — 
over tothe Heirs Male of the Deviſor. The Deviſor had no Heir Male ga, all- 


Ge nth ron's Caſe 
of his Body at his Death. It was held a void Limitation and ag 6 * 


Collateral Male cannot take by this Beviſe. In the King's Cale a viſt of a 
Grant to Heir Male is void, but in that of a common Perſon it is a Remainder to 
Fee, and the Word Male is idle, but Heirs Male &c. in a Will are al- eh 


: - . Fleirs ales 
ways intended of the Body, and implies an Eſtate Tail. Q. 11 Mod. mt be in. 


189. pl. 3. Mich. ) Ann. B. R. Ford v. Offuliton. rended right 


5 Heirs Malcs 
of his Body, and no Collateral Heirs ales ſhall take by ſuch a Limitation by way of Remainder. 


11. Deviſe to B. his Heir Male though B. is neither Heir of the Body 
o Heir at Law to the Deviſor, yet held good, becauſe by other Words 
in the Will it appears that Teſtator did intend B. thould not be hin- 
dered lrom taking by his Heir Female; Cited per Cowper C. 2 Vern. 
136+ Trin. 8 Ann. C. B. Rot. 1884. in Caſe of Newcomen v. Bark- 
ham. f ; 
12. A. deviſes Lands in Truſt after Debts paid, to convey the Pre- Ibid. 589. 


mities the Heirs Male of the Body of B. the Teſtator's Great Grandfether, * N 
Cie the Heir Male of the Body of B. but not Heir General, there being ag 116. .. 


Dang hier of an-elder Brother who is Heir general; yet the Truſtees ſhall 5 C. — 
convey to C. as C. would be well intitled to take as Heir Male by De- 2 Wms's 


ſcevt, ſo is he ſufficiently deſcribed to take by Purchaſe, Chan, 9.3 Sten 
Prec. 461. pl. 294. Hill. 1716. in Cafe of Brown v. Barkham. by LA Chan. 

; cellor Puſh; 
1522. in the Caſe of Dawes v. Ferrars, and a Diſtinction taken by him between theſe two Caſes, which 
ſe at the Plea following. TE 


13 One deviſes to his Wife ſor Life, Remainder to his Graund-dangh- 2 Wms's 
ter, who was Heir at Law for Life, Remainder 2% his own Heirs Hale; Rep 1. 
a Nephew although he be next Heir Male, cannot take by Virtue of * 5 . 
this laſt Limitation, not having both Parts of the Deſcriprion verified à ch the 
in him. Chan. Prec. 589. pl. 353. Paſch. 1722. Dawes v. Ferrars. Caſe of 


: 5 ; | Brown v. 
Barkham, which was cited in this Caſe, the Ld. Chancellor ſaid, that that was merely of a Truſt ; 


but the principal Cafe is that of a legal Eſtate where the Rule of Law that has ſo long prevailed and 
centaken for granted muſt be obſerved, viz. that he who claims as Heir Male by Purchaſe, muſt be 
Heir a well as Heir Male. Beſides this differed from the Cale of Brown v. Barkham, the Remainder 
being limited o the Heirs Male of the Body of Sir Robert Barkham the Grandſather; whereas here 
the Deviſe was to the Heirs Male, without ſaying of any Body; wherefore allow the Demurrer. 2 
ms» Rep. 3. Ibid. at the End of Fol. 2. is a Nota, That there is a now (Mich. 1739.) [the 
Time of publiſhing that Volume] a Bill of Review pending to reverſe tha Decree And accord- 
Fgly I find by a MS. Rep. that this Caſe was upon the Will of Griffith Dawes, who devilcd, as in the 
E Caſe mentioned, to his Grand-daughter the Lady Eliz. Bulkeley, Kemainder to his own 
eis Males, A Bill of Review was afterwards brought to reverſe this Decree, in which Dororhea 
Wyn, Priſcilla Gwyn, and Elizabeth Williams Infants, by their next Frier d, were Plaintiffs, ard 
ohn Hooke, Eſq; Defendant, where the Caſe appeared to be, That in 1729 the Lady Bulkeley 19- 
| married with the Defendant John Hooke, Eſq; but before their Intermarriage, by Ipdentures of 
dale and Releaſe, dated the 18th and 19th Days of November 1729, ſhe the ſaid Lady Bulkeley did 
drant and convey the ſaid Premiſſes to a Truſtee to the Uſe of herſelf till the ſaid inte ded Marriage, 
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of Woodright v. Wright. 
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and then to the Uſe of the Defendant and Lady Bulkeley for their Lives and the Life of the * 
Liver of them, and after the Deeeaſe of the Survivor, then to the Uſe of the Defendant, hig 18 
and Aſſigns for ever. | | n 
Lady gulkeley died without Iſſue 8th May 1436, and thereupon the Defendant John H 
ered on the ſaid Capital Meſſuage called Banjeſt 
Dawes. 
16th May 1738, The Plaintiffs, the three Great Grandchildren and Heirs at Law of Franci; D 
the Brother ot the ſaid Griffith Dawes by their next Friend brought their Bill in the High C wy 
Chencery againſt the Defendant John Hooke, ſtating the Will of the ſaid Griffith Dawes 8 a 
Pedigree as above, and praying, among other Things, to he let into Poſſeſſion of the ſaid Prong 
The Defendant by this Anſwer made Title to the Premiſſes by Virtue of and under the ſaid * 
tures of Leaſe and Releaſe, dated the 13th and 19th of November 1729, made on his Marria 6 * 
Lady Bulkeley, whereby the Premiſſes were conveyed as aforeſaid to the Uſe of Lady Bulkeles n 
the Marriage, and then to the Uſe of the Defendant and Lady Bulkeley for their Lives * 2 
Lite of the longer Liver of them, and aſter the Deceaſe of the Survivor of them, then to the be f 
him the ſaid Deſendant John Hooke, his Heirs and Aſſigns for ever. TT 
1Sth November 1740. The Cauſe was heard before the Lord Chancellor, when his Lordhip 1 
pleaſed to Order, That a Caſe ſhould be made for the Opinion of the Court ot King's Bench ny 
that the foilowirg Queſtion ſhould be ſtated thereon, viz. FR 


Whether by Virtue of the Will of the ſaid Griffith Dawes, dated 14th Novembet 169 z, the 


on, and other the Real Eſtate of the la Gon 


« Plaintitts are intitled to the Eſtate in Queſtion ?” | ( 

Copy of the Opinion of the Judges of the Cout of King's Bench. c 

Upon hearing Counſel on both Sides, and Confideration of this Caſe, we are of Opinion, That the ( 

Plaintiffs are not intitled to the Eſtate in Queſtion by Virtue of the Will of the ſaid Griffith Dine l 
) 


dated 14th November 1693, for we conceive that Francis, the Brother of the Teſtator, under whin 
the Plaintitts claim, could not take by the Deſciption of Right Heir Male of the Teſtator. 
| W.. Lee 
Gwyn and Hooke, February 1ſt. 1743. | Wm. Chapple, 
M. Wright. 
J. Deniſon, 


et 


Le 4 — hn CE 2: 24 we 


. 498. 1. OTHER deviſed her Goods to her Children; the has Iſſue 
Baflard and other Children. The Baſtard ſhall rake with the 
others; tor though in Caſe of others he is Nullius Filius, yet he 1s 
clearly known to be the Child of the Mother. Mo. 10. pl. 39. Hill 
| E. 6. Anon. | | 
Show. 26. 2. Deviſe to his Daughters ; Deviſor dies, leaving two Daughters, | 
22 ened ther Daughter is born. Adjudged that the Third thall take with che 
ad other two, otherwiſe if the two Daughters had been named by their 
proper Names. Mo. 220. pl. 358. Mich. 2) & 28 Eliz. B. R. Staakey . 
Baker. | 
S. C cited 3. A. had Iſſue B. C. D. and E. and deviſed to his Wife for Life, and 
per Ld. Ch. after her Death zo C. his Son in Tail, and if he dies without Iſſue, then i0 
N his Children. B. had Iſſue a Son and died, and then C. died without 
Tori Iſſue. Reſolved that the Son of B. ſhall not take. as one of the Children 
of the Court. of A. Per Hale Ch. J. Vent. 229, 230. cites Mich. 34 Eliz. B. R. 
10 Mod.  'T\ler's Cale. | | 
269 in Caſe 


5 


1 mes _ — — 1 


But if there 4. Deviſe to Baron and Feme, and after their Death to their Children, 
hid been o of the Remainder to their Children; in this Caſe, though they hae 0 
Child livin? Child at the Time, yet every Child which they ſhall have älter mf 
it would take by way Remainder according to the Rule of Law, for this ages 
have been appears, that their Children ſhall not take immediately, bur alter the 
an Eſtate Peach of Baron and Feme. 6 Rep. 17. b. Hill. 41 Elz. B. R 
Tail. Arg. Wild's Cate, alias Richardſon v. Yardley. 

Caſe, $ Mod. ' | 
957. in Caſe of Shaw v. Way. 1 3 


— b 0 ; 
| Devile. 319 


2 


5. Grandmorher deviſes Land to her Daughter F. F. whereas the is S. P. Vent Yee . 4< 11. 


her Grand-Danghter, yet this is good; becauſe in common Speaking 7 937 
Sd. 


ile is ſo called. Owen 88. per Walmſley. re = 


6. If Land be given to a Woman for Life, Remainder to her eldeff | Ih 
Iſue, a Baſtard, though eldeſt, ſhall not rake, for general Words thall 
be taken in digniori Senſu. Arg Bridgm. 15. | 

7. A. made his Will, and having four Children living, deviſed his 
Land after the Death of his Wife to come among his Children equally, 
juppoling his Wite to be with Child, deviſed a Houſe tor the Mainte- 
nance ot ſuch Child. A. further wild, that it all his Children dy'd Us 
belore 21, then the Premittes deviſed to his Children ſhould go over. - 
All the Children die before 21, except the Pcthumous, Decreed that 18 
the Lands ſhall go to the Poſthumous Child, and not to thoſe in Re- 
mainder. Chan. Rep. 76. 10 Car. 1. Marſh v. Kirby. 

$. ]. S. having a Child born; A. deviſed to two of the Children 
of |. S. begotten, or to be begotten the Sum of 100 J. a-piece to be paid 
at their ſeveral Ages of 'Twenty-one, ſhe that was born at the Time 
of the Will ſhall come in for 100 l. though there was two born at. tak 


ter, Chan. Rep. 188. 12 Car. 2. Plumpton v. Plumpton. 9 


9. Mone) given in Truſt for the Children of J. S. ſhall be tor the 
Benefit only of ſuch Children as J. S. then had, and not of ſuch as | 
11a1l be born atterward. 2 Ch. R. 69. 24 Car. 2. Warren v. Johnſon. 

10. A. has two Siſters and bequeathed 300 J. to each of my Siſters | 
B. and Cs Children, and if any ot them die before the Money be paid, | 13 
hen the Money which thould have been paid to ſuch Child, ſhall be [7 
dried between the Grandchildren of my 1aid Siſters, the ſaid Lega- 0 
cy to be paid betore any other; B. had Five Children, three of 


which died in the Lile of A. and left Children; yer thoſe Chil- [50 


dren's Children cannot take but the Money ſhall be divided between i 
the ſurviving Children ot B. Fin. R. 182. Mich 26 Car. 2. Judd v. A! 
-Arnold. RAS, | | 

11. A Deviſe to ſuch of the Children of A. vis. B. C. and D. as N. Ch. R. A=. 
call be living at the Death of E. is but an Eſtate tor Lite ro the Chil- 53 3 Ss, 
dren, and adjudged that in that Caſe the Word Children extended to . 


N * is a D-vite 
Grand Children. 3 Ch. R. 85. 19 June 1675. Edwards v. Allen. in Remain - 

: der to foch 
of the Children of .4. B. C. and D as ſball Epc, and decreed as above, and there was cited a De- 
cree made 4 Car. 1. wherein it was adjudged an Eſtate for Lite only in the Cite of Paylor v. 
Hndges. | 


12. A. deviſed Lands to be equally divided between B. C. and D. his | i 
three Nieces and Heirs at Law, and ſuch of their Children as are, or 1 
J.ould be Irving &c. B. had tour Children. C. died, fo that her Legacy 1 


was lapſed ; D. had one Child, the two ſurviving Nieces and the Five | |; 


Children thall take in equal Proportions during their Lives, and . | 
when any of the Children die the Share or Shares of ſuch dying ſhall | I 
remain to B. and D. as Coparceners and their reſpective Heirs, Fin. = 
R. 214. Trin. 2 Car. 2. Edwards v. Allen & al. 


NF 

ä 1 . 

13. A. deviſed a Manor to the Eldeſt Son of B. in Fee and other But the EY — LF 
Court 2/4. HAV AE* Js. f 9 | 


Land to J. S. for Life, Remainder to ſuch of B's Children, as ſhall be 1 
then alive and Owners of the Manor. Reſolved if ſuch Son be dead if à Ma: 4 : 
when J. dies, the Grand Child of B. ſhall not take, becauſe ir is not bavine ro 


within the Words Per Raymond J. Raym. 411. Mich. 32 Car. 2. B. Sn bt a | 1 


Grandſon 


R. in Caſe of Stead v. Berrier cites Cro. E. 357. deviſes bis 


| - 

Lands to his Son, the Grandſon may take. But in the principal Cafe the Lands were deviſed ro | ij 
the Son, and a Legacy was left to the Grand ſon by the Name of Grandſon; and the Son dying | 
n the Life of the Deviſor, he made a Codicil and deviſed away Part of the Lands devil- | 
ed before to the Son to a Stranger, and after declared by Parol, that his Inte*tion 
Vas, that his Grandſon ſhould have his Lands which his Seu ſhuuld have had, fo that 
the 


* * 
ad” — * e 


—_—— 
—— 


Leviſe. wo 


the Son and Grandſon being ſo diſtinguiſhed it is impoſſible to underſtand the Gra 
by the Name of Son; and held thar neither the Republication nor Parol Declaration 
as a Deviſe to the Grandſon. Vent. 341, Trin. 31 Car, 2 B. R. Steed v. Berrier. 


—— . 


nd fon Meary 
could oper y 


14. A. deviſed the Reſidue of his Perſonal Eſtate to be divided % 
mong his tour Children B. C. D. and E. and then deviſed his Reg 
E/tate to be (old for increaſe of his Children's Portions ; after the Will 
another Child is born, that Child ſhall come in for a Share of the 
Money of the Real Eſtate, but not for any of the Relidue of the pe. 
ſonal Eſtate, that being deviſed to the others by Name. 2 Cha 
Rep. 210. 32 Car. 2. Coles v. Hancock. ; 

15. A. being a Widower /ertles Land to raiſe 1001 per Annum for 
his Eldeſt Son, and 1001. a-piece for his younger Children, ſuch Chil. 
dren as he may atrerwards have by another Wife will be equ il 
intitled with thoſe he had at the Time of the Settlement. Van. 
334. Mich. 1 Jac. 2. Braithwait v. Braithwair. 


16. Deviſe of 1500 J. in Truſt for ſuch of Children of A. as B. ſhui 


# +35 adviſe. B. died not giving any Advice, and at B's Death there ws 


8 C cited 


Garberord v Garberord. 


only one Child living, but at the Teſtator's Death, there were fy 
other Children living, who all died Inteſtate, but iome of them leſt 
Children. Jefferies C. decreed, the 15001. to be divided between the 
Child living at B's Death, and the Children's Children as were liy. 
ing at the Death of B. 2 Vern. 50. pl. 49. Paſch. 1688. Crook y, 
Brooking. 
17. But on Appeal before the Commiſſioners they decreed that the 
only Child living at B's Death ſhould have the whole 15001. and 
thought the Grandchildren cannot take by the' Name ot Children 
where there are Children; But had there been no Children they 
might, 2 Vern. R. 106. pl. 105. Trin. 1689. Crook v. Brooking. 
18. A. deviſed 200 l. to purchaſe Lands to be ſettled on B. and 
the Heirs of her Body, and if B. die without Iſſue then the Children 
of C. to have it Cor Words to that Effect) fo that it appears not by 
the Will, whether A. intended that the Children ſhould have the Lands 
as Jointenants or Tenants in Common. B. died wichout Iſſue. The 
Truſtees afterwards purchaſe Land with the 200 l. and ſettle ir on D. 
and E. the two then living Children of C. and their Heirs ; D. has 
Iſſue and dies; The Court would not help the Iſſue of D. againſt . 
who claimed all by Survivorſbip; tor the Chancellor ſaid he would 
not make it a Breach of Truſt in the Truſtees that they did make this 
a Joint Purchaſe, there being nothing in the Will ro direct them 
otherwiſe. Bur it the Money had remained in their Hands, he ſeem- 
ed to be of Opinion that the Children of D. ſhould have had a Moiety; 
For where Mone) is given to two (being Perſonal Eſtate) it hall be 
ſeveral to them. 3 Ch. R. 214. Paſch. 1688. Sanders v. Ballard. 
19. Deviſe of 20 J. a- piece o all the Children of A. a Child br 
after the making the Will and before the Teſtator's Death ſhall take; 


Per Commiſſioners. 2 Vern. 105. pl. 103. Trin. 1689. Garbland \. 
May otr. 


, 


| 


20. A Man deviſed a Term for Years to his Daughter and her Chil- 
dren, ¶ He then having three Children) and alſa to ſuch ather Children © 
ſhe ſhould have, aud the Children of thoſe Children, ſhe having cot bes 
Children afterwards, But the Queſtion was, whether they ſhould hate 
any Shares, and it was held that the Woman and her three Childre! 
took jointly each a fourth Part, and that the atter-born Children took 
nothing; and that theſe Words were Words of Limitation, and not of 
Purchaſe, and it is as much for the Wite's Part, as though it Ls 

en 


4 3 
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Deviſe. 


* 


321 


been given to her and the Heirs of her Body, 2 F reem. Rep. 186. 


| 262. Mich. 1692. Alcock v. Ellen, 
F 21. A Child born after Teſtator's Death ſhall not take, where the 
Devile is of 4 Perſonal Eftate, for it veſted on the Death of Teſtator 
ind ſhall not be deveſted. Per Ld. Keeper. 2 Vern. 545. Paſch. 1706. 
Caſe of Cook v. Cook. | 

22. Deviſe zo B. and his Children, if B. has Children they take with 
him, but if he has none it is an Eſtate Tail. Per Ld. Keeper. 2 Vern. 
545. Paſch. 1706. in Caſe of Cook v. Cook. 


— [enk. 264 pl. 66. 
ſon Ch. J. Litt. R. 347. 


23. Deviſe of all the Reſt of his Eſtate to and among ſt his Grand- 
Children living at his Death; Per Cowper C. they are reſtrictive Words, 
and can be of no other Uſe; otherwiſe if the Deviſe had been to his 
Grand Children ; and decreed for the Grand-Children living at the Teſ- 
tators Death, and excluded thoſe born after. 2 Vern. 710. pl. 632. 
Hill, 1715. Muſgrave v. Parry, & al. 

24. A Deviſe to all his Children and Grand-Children, extends only to 
thoſe in Eſſe at the Time of the Will made, unleſs theſe were future 
Words, As all his Children and Grand-Children which ſhould be born or 
ling at his Death. Agreed per Council and Court. Ch, Prec. 470. 
Paſch. 1717. Northey v. Burbage. 


in 


25. A deviſed 3000 I. to all the Natural Children of B. his Son by F. F. 
Ld. C. Parker inclined that a Natural Child in Ventre ſa mere could 
not take, for that a Baſtard cannot take until he has got a Name of Re- 
but ation of being ſuch a One's Child, and that Reputation cannot ve 
gained before the Child is born, Wms's Rep. 530. Hill. 1118. Metham 
V. Duke of Devon. 


6 Rep. 17. 
Wild's Caſe 
alias Ri- 


cChardſon 


v. Vardley. 


So to the Men Children of bis Body. Bend. 30. cited per Richard+ | 


G. Eqn. R. 
136. 8. C. 
and P Paſch. 
I 716, — 
Wrms's Rep. 
342. Hill. 
1716. S, C. 
and P. 


26. A. has B. a Nephew, and C. a Niece ; A. makes his Will, and 


deviſed Land to B. and C. for their Lives, Remainder to the Children of 
the ſaid B. and to the Children of the ſaid C. C. had then one Child. 
A. after made a Codicil, at which Time C. had two more Children. 
This Deviſe is as a future Deviſe, and takes in the Children after horn, 
tor the Word Children in the Will, extends to more than the Child 
dom at the making the Will. 9 Mod. 104. Mich. 11 Geo. Bateman v. 
Roach, 6. A . $32. 
2 u., . 


—ů — 


(X. b. 2) Take by the Word Children &c. How. 


l. A Deviſed the Surplus of his Eſtate to B. C. and D. his Brothers, 
and the Children of his Brother E. equally to be divided. W he- 
ther the Children of E. ſhall ſeverall y take an equal Share with B. C. 
ad D or only a fourth Part among them ? 2 Vern, 653. pl. 581. Paſch, 
17to. Bretton v. Lethulier. 
* A. by Deed in his Life-time ſettled Lands to ſuch Uſes as he 
ould appoint, and in Default of ſuch Appointment, to his five Dalig h- 
5 and their Heirs ; Atterwards A. by Will appointed an Eſtate for Life 
oh four of the five Daughters that were to take the Fee; tor want 
ol the Appointment it was objected by the Court, that if a Fee paſſes 
wt by the Will, but an Eſtate for Lite only, yet the Reverſion paſſed 


4 N ſhe wed 


þ the Deed. Bur it was anſwered, that the Appointment by Will 


— 
. 


— 


ſhewed the Teſtator's Intent that they ſhould not take a Fee, and yy, 
an Implicit Appointment of a Fee to the Heir; which Objection bein 
agreed to be ſignificant, a Day was appointed to argue it. Vern, 53 
pl. 74. Mich. 1682. Bovey v. Smith. | 
This is not 3. A. deviſed an Eſtate to Truſtees to /ettle on B. and the Heirs F Hit 
an Eſtare Hay, taking ſpectal Care in ſuch Settlement that it never be in B's Pq, 
ay As to dock the Intail of the Eſtate given as aforeſaid during his Life. De. 
5 bid. creed B. thould be only Tenant for Life without Impeachmeut of Wat 
2 Vern. 526. pl. 475. Mich. 1905. Leonard v. Ld. Suſſex. : 

4. A. deviſed his Perſonal Eſtate to the Children of B. and C. Neither 
R. or C. had any Child at the making the Will, or at the Death of x 
Per Cur. it thall be intended an Kxecutory Deviſe, and to be ſuch Chil. 
dren as they, or either of them, ſhould at any time after have, aud 
they to take per Capita, and nor per Stirpes, they claiming in their 
own Right, and not as repreſenting their Parents. 2 Vern. Jog. yl, 
627. Mich. 1715. Weld v. Bradbury, 

5. A. had hve Children, B. C. D. E. and F. of whom C. was dead, 
leaving Children, and A. by his Will bequeaths the Reſidue of his Pa 
ſonal Eſtate equally to B. and to C's Children, to D. and to E. and Fs 
Children. F. was living, and was married to J. S. who had been 
twice a Eankrupt, and therefore A. by his Will had made ſome Proyi. 
ſion for her ſeparate Uſe. Ir ſeems by what was mentioned by the At- 
rorney General, and not denied by the other Side, that a/l the Suns and 
Dang hters of A. had Portions given them before by A. in his Life-time, ſo 
that this was additional. Ld. C. King ſeem'd ar firſt inclinable that 

the Children ſhould take per Stirpes only; but at length decreed, that 
B. and the Children of C. and D. and E. and the Children of F. (being 
in all 14 of them) ſhould each take per Capita, as if all the Grand- 
Children had been named by their reſpective Names; And that the 
Children of F. could not take according to the Statute of Diſtriburions, 
or in Alluſion thereto, foraſmuch as F. the Daughter was living, and 
ſo her Children could not repreſent her; and that to determine it 
otherwiſe, would be going too much out of the Will, and contrary to 
the Words, when Teſtator's Meaning might be according to his Words, 
and that Meaning a reaſonable and ſentible one. 2 W ms's Rep. 383, 
Mich. 1726. Blackler v. Webb. 

6. Deviſe to B. and the Heirs Male of his Body, viz, to the firſt Sm 
of the ſaid B. and the Heirs Male of the Body of ſuch firſt Son &c. Ils 
is only an Eſtate for Lite. Gibb. 112. pl. 14. Mich. 3 Geo. 2 B. K. 
Law v. Davis: 

7. H. by his Will gave 500 J. to the Relations of E. H. to be dividi 
equally between them. E. H. had at the Teſtators Death two Brothers 
living, and ſeveral Nephews and Nieces by another Brother. Ld. Ring 

| determined that as the Teſtaror had directed the 5001. to be divide 
1 equally among them, he could not direct an unequal Diſtribution, aud 
5 | accordingly decreed them to take per Capita. Caſes in Equ. in Ld 
1 Talbot's Time. 25 1. Mich, 1734. Thomas v. Hole. 


(X. b. 3) Whit 


X. b. 3) Who ſhall take, and What, by the Word 


Survivor. 


1. T Make A. my Wife, and B. my Daughter, my Executrixes of all my 
oo, moveable and immoveable, equally to be divided between them ; 

Per tot. Cur, theſe Words amount to a Legacy to them. Catlin and 
Wray held that they were Tenants in Common. Southcote, that they 
were Jointenants, becauſe the Words refer to a Diviſion to be made, 
and in the mean time they are Jointenants. Dal. 90. pl. 10. Anno 
15 Eliz. Anon. 

2. A. has three Sons, and deviſes to the Eldeſt Black-Acre, to the Surviver ill 
{ond White-Acre, to the third Green-Acre ; and in caſe any of my be "1 lon 
don die without Iſſue, that the Survivor be each others Heir. The Eldeſt N ae oY 
dies without Iſſue; The Court conceived that both ſhan't take, the Reſolved. 
Word Survivor being in the Singular Number. Le. 166. pl. 230. 3 Le. 262. 


lich. zo and 31 Eliz. C. B. Hambleden v. Hambleden. p35 71 

| ch. 32 
Eis, C. B. Savil 92. S. C. but no Judgment. — Cro. E. 162. S. C. adjudged that they 
were all Veintenants, and fo is the Meaning of the Will. And. 38. pl. 100. Anon. 8. C. but 
ates it in the Plural Number, viz. to be divided among the Snrvivors. — 


Gouldsb 100 pl. 4. 
C. Day was given over to argue it. Ow. 25. S. C adjudged that all the Survivors ſhall be 
others Heir, and fo the Remainders ſhall be to every one of them. — And. 194. in pl. 229. 
citzs 8. C. to be adjudged ac:ordingly. 


z. A, has two Sons B. and C. and deviſes part to his Son B. in Tail, 
and part to C. and ſays, If any of my Sons die without Iſſue, then the 
whole Land ſhall remain to a Stranger in Fee; B. and C. enter accord- 
ingly; C. died without Iſſue; He ro whom the Fee was deviſed en- 
tred. Adjudged that his Entry was not lawſul, and that the Eldeſt 
Son B. thould have the Land by Implicative Deviſe. 4 Le. 14. pl. 51. 
Mich. 32 Eliz. C. B. Anon. | 

a. A. hath three Daughters, and deviſeth to them zoo l. a-piece, to be 
paid at the Age of 21 Years, or Day of Marriage, which ſhould firſt hap- 
pen, and if either of them ſhould die before the ſaid Times, then her Por- 
itn to ve equally divided between the Survivors ; the Eldeſt marries, and 
hath her Portion, aud dies, leaving Iſſue; the Youngeſt dies before fhe 
either is married, or attains the ſaid Age of 21 ; the ſecoud ſurvives. Re- 
lolved per Ellis, Windham and Dom' Cancellar', that the ſecond Siſ- 
ter thould have the Whole; and tho? it was objected, that the Words 
(equally to be divided) did imply that they ſhould be Sharers, yer 
that is to be underſtood reddendo ſingula ſingulis in Cafe two of them 
had ſurvived. Freem. Rep. 301, 302. pl 365. Mich. 1673. Anon. 

5. Deviſe of 1500 l. to A. to be paid when he ſhall attain 21, to B. 
the ſame ſo to C. and to D. and in caſe one or more of them die before, 
Pen his or their Legacy c. to be divided among the Survivors. B. died in 
te Lile of the Teſtator, yet B's Legacy ſhall go to the Survivors. 2 
Veru, 207. pl. 192. Hill. 1690. Miller v. Warren. | 

6. A. devited a Houſe to his Sons B. and C. in equal Mloieties, and 
other Houſes to his other Children in like Manner, and adds, but my 
Will is, that if any of my ſaid Children ſhall die before 21, or unmarried, 
the Part or Share of him or her ſo dying ſhall go over to the Survivurs ; 
per Holt Ch. J. and decreed accordingly, if any of the Children die 
wumarried after their Age of 21, his Share ſhall go to the Survivor; 
but luch Survivor ſhall have only an E/ate for Life in ſuch Share; And 
LB, die, by which C. has a Share of B's Parr, and then C. dies, nich 

„hid 


Deviſe. wy 222 | 


Deviſe. _ Ss 


, 4 Eo ng 
which went over to C. on B's Death, ſban't go over again a ſecond time 


2 Vern. 388. pl. 356. Mich. 1700. Woodward v. G asbrook. 

J. A. Copyholder for his own Life procured a Copy in Reverſig to 
be granted to B. C. and D. for their Lives ſucceſſive, but this wy ;, 
Truſt for A. and his Heirs ; A. by Will deviſes the Copyhold after thy 
Deceaſe of him and B. his Wife to the Heirs of his Body on B. if ſuch Ire 
ſhall be living at the Deceaſe of him, bis Wife or Survivor, Remain; i 
J. F. A. letr Iſſue living at his Deceaſe, but ſuch Iſſue died living 8, 
Per Wright K. the Word Survivor muſt not be rejected, and the Won 
(or) muſt be expounded (and) living at the Deceaſe of the Suryiyg,. 
And ſo held the Remainder to J. S. good. But it that Point had been 
otherwiſe, yet J. S. had been well intitled as Heir at Law to A, and 
decreed it accordingly, 2 Vern. 388. pl. 357. Mich. 11oo, Nichgl; 
v. Tolley, & al, 


De ES 


— 


(V. b) Who ſhall take by the Words of the 


Limitation. 


4 Had two Sons B. and C. and a Daughter D. and deviſed 
&c. pl. 21. A. Lands to J. S. for Lite, the Remainder propinguiorivus ds San. 
cites & C. gine #uerorum of A, The Sons having no Children, but D. having 
7 2 two Daughters, neither the Sons nor the Daughters can take, for they 
Lites ko Ag are Pueri, and not de Sanguine Puerorum, but the two Daughters of 
47 D. ſhall take for their Lives; and if there were alſo Sons of Sons or 
Dyer's Daughters, they ſhould all take together, and Children born after the 
os % Remainder veſted (which was atter the Death ot A.) take nothing, 
Wills 7 and the neareſt of Degree in Blood ſhall rake, and the worthieſt in or- 
Cap. 3. S. 23. der of Deſcent; For the Words import no Reſpect of Dignity, but of 
S P. accord- Proximity of Blood. Hob. 33. in Caſe of Counden v. Clark, Hobart 
ng'y. Ch. J. cites 30 Aſſ. 47 and 30 E. 3. 27. 

2. Per Babbington if Land be deviſed to the College of D. and there is 
none ſuch at the Time, but after ſuch Corporation is made, the Deviſe is 
void, becauſe there was no ſuch in Rerum Natura ac the Time &c. Br, 
Deviſe, pl. 5. cites 9 H. 6. 28. 

3. A Man deviſeth to his Wife for 10 Years, Remainder to his Youngef 
gon ¶ he having a Daughter) and to his Heirs for ever, and if either of his 
Sons ſhall die withuut Iſſue of his Body begotten, Remainder to the Daugh- 
ter and her Heirs in Fee; the Younger Sous die without Iſſue in Vita Tel 
tatoris; Upon a Queſtion whether the Eldeſt Son ſhould have the Lands 
in Tail or Fee by Intendment, or the Daughter it was held the |} 
Daughter ſhould have them. D. 122. a. pl. 20. Mich. 2 & 3. Pl. 
and M. Anon. | 

It Land be 4 A. has three Brothers B. C. and D. and deviſes his Houſe in Poſe 
Page Fa ſeſſion of F. F. te his three Brothers among them, and his Houſe in bs J. 
mily, or Jon to B. and he to pay R. M. 51. to find him Schooling, or ele # 
Houſe, it remain to the Houſe, provided the Houſe ſhall not be ſold, but go 10 tht 
ſhall be un- yext of the Name and Blood that are Males. A. dies; Atterwards 19 
3 dies without Iſſue; C. enters and dies, leaving Iſſue a Son; per thre 
Princioat of Juſtices the Son ot C. ſhall have the Remainder, and this in Tail 9 
the Houſe; him and the Heirs Males of his Body &c. Remainder to D. in like 
For where Manner; And alſo the firſt Houſe deviſed to the three among them ha 

Fedor ar +. be ſo alſo in Tail in every one of the Parts. And the Proviſo again 
Law hall Alienation proves the Intention to make it a Tail. And the Words (or 


prevail; per elſe to remain to the Houſe) viz, Family, thall be intended to the So 
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Wy moſt Worthy and Eldeſt Perſon of the Family &c. And the Hobart Ch, 
words (that are Mates) ſhall be conſtrued in the Future Tenſe. D. 333. . Hob. 33. 
b. pl. 29. Paſch. 16 Eliz. Chapman's Caſe. 8 


Chapman's 
1 Caſe. 
5. A. B. and C. three Brothers; A. has Iſſue and dies; B. purchaſes 
Land, and deviſes the ſame 0 his Son in Tail, and if he die without Iſ- 
ſue, that it ſhall remain to the Lineage of the Father; the Son of A. the 
Fldeſt Brother ſhall have the Land, and not C. the Younger Brother. 
Per Dyer. 4 Le. 206. pl. 331. Mich. 21 Eliz. C. B. Anon. 
6. A. ſeiſed of Land in Fee, had Iflue two Sons B. and C. and de- 
viſed that if his Son B. die before Iſſue, ſo that the Land deſcend to my Son 
C. then I will that my Overſeers ſhall have the Government of my Lands, 
and of my Son C. B. marry'd and died, leaving his Wite young with 
Child with a Daughter; Deviſor died; the Daughter was born, Ad- 
judged that by this Deviſe the Daughter was excluded from the Inhe- 
zirance, and that C. ſhould have the Land. 4 Le. 32. 26 Eliz. B. R. 
Anon. | 
7. Deviſe to ſecond Son in Tail, and for Default Ec. to the Heirs of the The Reifon 
Body of his Eldeſt Sou, and if he die without Iſue, then to his two Dangh- EId my de 
#rs in Fee; Second Son dies without Iſſue living the Eldeſt, who has was lein 
a Son. The Daughters ſhall have the Land, notwithſtanding Wit- when the 
nefles {wore that the Deviſor declared his Meaning, that as long as his Rem i der 
Eldeſt Son had Iſſue of his Body, the Daughters thould not have the ENG hs 
Land. 2 Le. Jo. pl. 94. 29 Eliz. Challoner v. Bowyer. veſted in the 


Heir of his 

| Body, winch 
i: could not do during his Father's Life; For Nemo eſt Heres Viventis and during his Father“ Life, he 
was no more Heir Ma:e than he was Heir Female; per Ld. Cowper. Ch. Prec. 362. Hill. 1716. in 
Caſe of Brown v. Barkham. 


3. Ejection? Firmæ. Upon Special Verdict the Caſe was J. S. had 
Ile three Sons, and deviſed his Lands to his ſecond Son for 30 Tears to 
p.rform his Mall and pay his Debts, and made him his Executor, and if 
te dies within the 30 Years, that then his third Son ſpall have ſuch Term 
as ſhall be Arrear of the 3o Years, and dies; the Eldeſt Son dies without 
Iſue, and the Inheritance deſcends to the ſecond Sou, he dies within the 
zo Nears, having Iſſue; the Queſtion was between the Uncle and the 
Nephew, it the third Son ſhall have the Land during the Reſidue or 
the 30 Years? And it was argued by Pigott for the Plaintiff, and Bea- 
mont tor the Detendant, and adjudged tor the Uncle Plaintiff; tor al- 
though the Term was extinct in the ſecond Son, yet this is a new De- 
viſe ro the third Son, tor the Words are, that he ſhall have ſuch a 
Term &c. Cro. E. 128. pl. 1. Hill. 31 Eliz. in Scacc. Lowe v. Lowe, 

9. Uſe limited to Executors ; He makes but one Executor; There is Mo. 240. 
no one that can take. 2 And. 93. Mich, 32 and 33 Eliz. Sir Mcile S. C. and P. 
Finch v. Bodyll. | 

10. Deviſe Maner de M. Seniori filio cujuſdam Richardi Fofter his Gro E 355. 

Colin, & Heredious ſuis, and after deviſed his Manor de NM. 10 Mary 22 hy _ 
Walter for Life, and if ſhe die, and then any of my Cofin Fofter's Sons ET 
iving, then I will my ſaid Manor of NM. to him that ſhall have my Manor 
7 4. Foſter had Iſlue George and John; George and Mary enter; 
George dies withour Iſſue; John enters into M. and aliens it in Fee. 
Mary dies John living; John fhan't have the Manor of N. becauſe he 
had not the Manor or M. at the Death of Mary, and ſo was no ſuch 
berſon as might take by the Will. And. 306. pl. 315. Trin. 36 Eliz. 
Brown v. Peale. | 

11. A. has a Nephew and a Niece, who are his next of Kin, and he Ibid. 5-5. 
deviſed his Lands co his Nephew in Tail; Re19intecr to the next of Kin Jovlon's 
of bis Name. The Teſtator dies without Iſſue; it rhe Nrece Has Hit ber Cite, 8. 8 : 

4 B Name and ſays tha: 


3 
N 2 — 
— 


ma. 2 


326 Deviſe. 
ſhe ſhoued MVame ty Marriaze, ſhe can't take, but it thall go to the next Hg; 
tuke if ſhe Male of the Name; Bur if the was a Maiden at her Brother's Death 
ried at the the thould take. Cro. E. 532. pl. 64. Mich. 38 and 39 Eliz. in Scacce 


ried at the ; 
Death of the Bon V. Smith. 2 


Deviſor, though ſhe had been married at the Death of her Brother. 


8 


12. A. deviſed Lands in N. in Tail, the Remainder to the next of Kin 
of his Name; at the Time of the Deviſe the next of Kin was his Brathyy, 
Daughter, who was then married to ]. S. The Deviſor died, the Te. 
nant in Tail died without Iſſue. Adjudged the Daughter ſhould ng 
have the Land, for ſhe is not now of the Name of the Deviſor, but ct 
her Husband's Name. Cro. E. 576. pl. 23 Trin. 39 Eliz. in B. R 
Jobſon's Caſe. | 

13. A had Iſſue five Sons B. C. D. E. and F. C. had Iſſue My 
A. deviſed to B. all his Lands in Tail, viz. o him and the Heirs 1; 
of his Body, and it he die without Heirs Male of his Body, then he de. 
veſed one Part of the ſaid Land, (naming it) to C. and the Heir; 
Male of his Body, and fo the other Sun ſeveral Parts and ſeverally y 

| the Heir Male of their Bodies, and then follows, ſo that my very Will is, 
that none ſhall have my Lands betore mentioned but the Heirs Ma: 
my Body, and their Heirs Male i, their Body; And I further Will, that 
if all the Heirs Male of my aforeſaid Son die and be ſpent, then ] will that 
ohm Sibi]! Ec. fhall have all my Lands to him, and to their Heirs Mil 
Sc. All the Sons die but D. Per the two Ch. J. the Land is entail 
to every Son, and Mary the Daughter of C. ſhall have nothing, but 0. 
thall rake. 2 And. 195. pl. 13. in the Court of Wards. Sibil's Cafe, 

14. I give to A, and B. my Term for 60 Years for their Lives, and al. 
terwards to ſuch Perſons as ſhall remain in my Houſe at NM. at the Tim 
of their Deceaſe ; It was a Queſtion whether one who was in Poſſeffon 

as Tenant at Sufferance at the Death of the Survivor of A. and B. ſhall 
be ſaid to be in Poſſeſſion to have Benefit ot this Remainder? But little 
was ſpoken thereto, Et Adjornatur. Cro. J. 198. pl. 26. Mich, 

5 Jac. B. R. Mallet v. Sacktord. 
Bur all three 15. A. having eight Daughters by three ſeveral Venters, deviſed 
Juices his Land to his two Youngeſt Daughters by the laſt Venter for Lite, the 
Er 9 Remainder Proximo Conſanguinitatis & Sanguinis of the Deviſor; Young- 
gave [udg- eſt Daughter dies, leaving Iſſue. Per one J. the Eldeſt Daughter alone 
ment for ſhall have the Remainder. Per two J. all the Daughters together {lal 


the Iſſue of take the Remainder. Palm. 11. Trin. 17 Jac. B. R. Periman !. 
of the Eldeſt N 
Daughter, ord. 
though they a 
difter'd in their Reaſons. Palm. 204. Periman v. Pierce. Deviſe to A. Remainder to him that 
is next of Blood. A Perſon attainted may take by this Deviſe; Per Doderidge and Haughton |. 
2 Roll R. 256. in Caſe of Perin v. Pearce. Bridgm. 14. S. C. argued, but no Judgment. 


16. A. ſeiſed of Land in Fee makes Feoffment in Fee to his Uk, 
and after makes his Will, by which he deviſed that the Feoffees ſhall 
make Eſtate of the ſame Lands zo all his Sons except H. and if all lit 
Sons die without Iſſue, then the Remainder to a Stranger. Hutton {aid 
that becauſe H. was not excepted in the laſt Clauſe he had EF 
tate Tail. Her. 5y. Mich, 3 Car. C. B. Harris v. Marre. 

8. c. cited 1). Deviſe in Truſt for his Daughter for Life, Remainder 10 the K. 
Wass cond Son of her Body in Tail Male, and fo to every Younger Son with 
Rep. 179 Remainder over, and ſays the Reaſon of his limiting it thus 15 
_ becauſe he thought the Eldeſt would be well provided for. She bad! 
of Lomax v. Son B. who died at a Year Old; Atter his Death, C. another Son # 


Holmeden, born; C. though now the Eldeſt, yet being the ſecond by Birth, ar 


— 


8 . — 
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— 


6 


take according to the Will, though not accord ing to the Intention, where the 


ind not to be excluded. Per Cowper C. 2 Vern, 660. Trin. 1 10. Court held 
Trafford v. Sir Ralph Aſht on. vie go 


. . Son A fer 
Lite, Remainder to the firſt Son in Tail Male, Remainder to his 24. 3d. 4th. and 5th Sons ſucceſ- 
ively, without ſaying for what Eſtate, or any Words tantamount; and A. has two Sons, the former of 
whom dies in his Life- time; the ſecond Son ſhall have an Eſtate Tail, being the firſt Son at bis 
bather's Death. Quære, for the Reaſon of that Caſe ſeems rather againſt this Conſtruckion „ Which 
: ar leaſt better warranted by the Caſe of Chadwick v. Doleman. 


* 4 _ 


E 


V. b. 2) Deſcription. Who ſhall take. By Diſ- 
| junctive Words. 


i. J Having four Daughters B. C. D. and E. B. had Iſſue N. 8 6 cited 
* and died. A. deviſed his Land to his Wife for Life, and after Arg. 2 Sid. 
ner Deceaſe then equally to be divided amongſt his Daughters or their 54. bur 


Heirs; A. died; the Wite died; the Court was of Opinion that it was 3 a 
itrongett tor N. to have it by reaton of the Word (Or) in the Disjunc- Sidler 104 


tive, tor they ſaid if it was (and) it would give the Fee to C. D. and that it was 
F. and not give B's Heir a fourth Part, but being (or) there is more adjudged 


Colour that the thall rake a fourth Part by Force of the Deviſe. Ad- _—— 


jornatur. Godb. 363. pl. 455. Mich. 1 Car. B. KR. Taylor v. Hodg- $1... as died 
skins. | in Life of 

s a | the Deviſor, 
ſhall rake nothing, and that the Words Siſters (or) their Heirs, ſhall be conſtrued Siſters (and) 
their Heirs. It a Man deviſes his Lands to his Wife for Life, and after to his four Daughters 
and Heirs, equally to be divided between them, Share aud Share alike, to hold to them and their 
H-irs tor ever, aud one of the Daughters die, having Iiſu- 4 Son, and then the Deviſor dies, the 
Will is void for a 4th Part. 2 Sid. 53. Hill. 1657 B. R. Packman v. Cole. 


2. A, deviſed Money in Truſt for ſuch of her Daughters, or Daughter”s 
Children as ſhould be living at her Son's Death. Some of the Daughters 
were living at the Son's Death, and had alſo Children, and others were 
dead, leaving Children. The Maſter of the Rolls decreed, that 4 
the Children, as well of the living as of tbe dead Daughters, ſhall come in 
tor their Shares. For the Word (Or) ſhall be taken tor (And) ot her- 
wiſe the whole Deviſe will be void for the Uncertainty. And that ir 
was the ſame as it the Deviſe had been to ſuch ot my Daughters and 
their Children as ſhall be living at my Son's Death. W ms's Rep. 
434. Paſch. 1918. Richardſon v. Spraag. 52 

3. $0 if the Deviſe had been to my Children and Grand-Children, my 
Children and Grand-Children would have taken, Per the Maſter of 
the Rolls, Ut ſup. 


1 


— 2 


(Z. b) Limitation. 
Who ſhall take by it, being made to Things, and not 


to Perſons. 


l. Deviſes Eccleſiæ Sancti Andreæ, it is a good Deviſe to the 
* Parſon of the Church, per Gawdy. Owen. 89. cites 21 


2. A, 


. 2. Deviſe 2). 
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2. A. by Will gave 500 1. to his Wife for Life, Remainder y j; 
Pariſh Church of St. Helens, London, (which is an Impropriation) Th 
| Maſter of the Rolls decreed that this. thould not go to the Vicar ] 

Stipendiary of the Church, but did belong to the Church. Wardens 15 
the Reparations of the Church, and improving and adorning the fats. 
and ordered that the ſame be applied accordingly. 2 Wms's Re 
125, Hill. 1722. Attorney General v. Ruper. . 


„ * 2 —_— 


(A. c) Who {hall take. 
By Relation to Teſtator's Death. 


1. F100DS deviſed to A. for Life, and after the Death of A. % 

the Heir of B. B. dies in the Lite of A. Decreed that the 
Goods thould go to him that was the Heir of B. at his Death, and not 
to him who was the Heir at the Death of A. Vern. 35. pl. 34, Hill 
1681, Danvers v. the Earl of Clarendon. 

2. 500 J. ts A. 5ool. to B. 500 l. to C. &c. and if any die, then 
his or her Legacy, and alſo the Reſidue of my Perſonal Eſtate jþall j 
to ſuch of them as ſhall be then living. Per Cur. theſe Words mutt fe- 
fer to a certain Time, and that is when the Legacies become payable 
which is at the Time of the Teſtator's Death, ſo that the Death of 
any of the Legatees afterwards, would not carry it to the Survivor, 
Ch. Prec. 78. pl. 68. Mich. 1687. Trotter v. Williams. 


15 —— 4 


— 2 


(B. c) Relation. Where the Bequeſt ſhall relate to 
the Time of making the Will, or to the Teſtator' 
Death. 


1. IF I devife al the Goods which I now have in ſuch a Room, and 

after I put in other Goods they ſhall paſs. Arg. But Holt Ch. |, 
ask d how it would be if the Deviſee put in other Goods? to Which 
Broderick anſwered, that he would ſay nothing ro that, but chat It 
might be a Fraud. Holt's Rep. 244. admitted per Sir Edward 
Northey of the other Side, and cired Swinb. 418. 

2. A Man deviſed all the Arrears now due, and unjuſtly detained friis 
me the Dean and Chapter of York. to be employed in a certain Charity; ad 
the Queſtion was, Whether the Arrears incurred after the making of ts 
Will, anda ſnill Time before the Death of che Teſtator, and Which 
were never demanded by the Teſtator, ſhould paſs; and per Lol 
Keeper not; for though a general Deviſe of all a Man's Goods will 
carry all he had at his Death, though purchaſed after the making “ 
Will; yer here it is confined to the Arrears due at the making ide 
Will. Decreed. Abr. Equ. Caſes 201. Trin. 1701. Attorney General 
v. Bury. | 

3. K. deviſed Lands to his Younger Sons at their reſpective Ages 0f ah 
but that his Eldeſt Son fhould take the Rents aud Profits till their ſaid f, 
vera! Ages. A. died, and then the Eldeſt Son by Will gives all thyl 
Rents and Profits of the Lands to his Younger Brothers, but not t0 ve pf 
them till 24, and died. Ihe Maſter of the Rolls decreed that the * 


all 


err e 


= Deviſe. 


— Profits deviſed by the Eldeſt Son, were to commence only as from 
bis and not from A's Death. And aftirm'd on Appeal by C. Parker. 
\\ 1ns's Rep. Soo. Mich. 1718. Tiſſen v. Tiſſen. 

A deviſed his Library of Books now in the Cuftody of B. to All- 
$1/s-College in Oxfora, and in the fame Will he deviſed 4000 J. more 
„ augment their Library. Alter which the Teſtator boyght ſeveral 
Books of Value which were placed in the ſaid Library, It was decreed 
by the M aſter of the Rolls that the Books afterwards bought and pur 
"ro this Library ſhould paſs ro the College by the Will, the Court 


| being of Opinion that the Word (New) did not relate to the Books in 


the Library at the making the Will, but on the Conſtruction of the 
whole Sentence denoted where the ſaid Library was, and might be in- 
tended to diſtinguiſh it from any other Library of the Teftator's, W ms's 
Rep. 597- 599. Hill. 1719. All-Souls-College V. Coddrington. 

5. By Deviſe of all the Corn now in my Barn; iſ that Corn be alter- 
wards ſpent and new Corn put in, ſuch new Corn will not paſs. But 
by Deviſe of all my Mock of Sheep now on ſuch @ Hill, or in ſuch a 
Paſture, in that Caſe, becauſe Sheep are in their Nature fluctuating and 
1 C:llective Body, the Sheep produced atterwards ſhall paſs, Per the 
Maitcr of the Rolls in the Caſe above. 

6. And by Deviſe of all the Horſes now in my Stable, and after- 
wards I purchaſe more, the new Horſes will not paſs, becauſe eU 
are particular Chattles, and not Part of a Collective Body, as a Flock of 
Sheep or Library of Books. Indeed a Flock of Sheep ditiers ſome- 
what trom a Library of Books; For the former muſt of Neceſſity fluc- 
tuate, but there is no Neceſſity that Books ſhould be changed, Ibid, 
Per cundem. 


(C. c) Alterable or to be transferred and go over 
to another. 


L A Poſſeſſed of a Term deviſed it to his Wife for her Liſe and after Roll. Reg. 
Her Deceaſe to B. and C. his Sons, and if they have no Sons, 3521. 8. C. 
2 We hs 2 ö the ? and if that 
equally and juintly tegether ; But if it pleaſe G to beſtory on them both Iſſue diæ 
Hen Children, then my Will is, it fall be reſerved and put out to the it ſhall go 
Ule and Profit of both their Sons jointly together, or to one of them if to his 
ihey both have not Men Children. But if they no Iſſue Male, then m eg 
Will is, aftar the Deceaſe of my Sons it ſpall be to F. $ A. made his e be 


Wite Executrix and died. The Wife aſſented to the Legacy. The "gt vol 
Wite died. At which Time B. and C. had no Son, but aſterwards a wards born 
n is born to C. Reſolved that the Son of C. ſhall take preſeutly. he ll 


Cr. J. 394. pl. J. Hill, 13 Jac. B. R. Blandford v. Blandford, * 2 i 


from th=- 


: : Adminiſtra- 
tor, and if more Sons ſhould afterwards be born, they ſhall take jointly with him. 


2 Deviſe of 121. per Annum for Life to A. and that if A. marry 2 Sand. 198. 
tre Executor ſhall pay her 1001. and the Rent ſpall ceaſe; The Rent e i 
hall not ceaſe till Payment of the 100 l. By two Juſtices, contra g (+ geo 90 
Twiſden, but he conſented to the Judgment. Mod. 272. pl. 25. Trin. ed Arg, 
20 Car. 2. B. R. Osborne v. Walleeden. ingly. 

A. has Four Sons B. C. D. and E. and being ſeiſed of Land in 
Fee devited to bis Wife for Life, if ſhe do not marry ; But if ſhe marry 

| OI 4 that 


— 


Deviſe. 1 


5 3 — 


pl. 8. 


D. 163. a. 


pl. 52, 53. 
Trin. 4 & 5 


that B. preſeutly after her Death enter Sc. and enjoy to him and 10, 
Heirs Males of his Body, Remainder to C. and the Heirs Male of. bis 
Body &c. The Wife dies unmarried, yet her not marrying did n 
hinder but that the Lands were entailed ; For by the whole Scope gf 
the Will it appears, that Deviſor intended an Entail with divers pg, 
mainders, and rather then this Intent ſhall be deteared, the Word, 
ſhall be conſtrued thus viz. If the marry, B. 70 enter preſently, and it 
ſhe do nor marry then B. ſhal! have and enjoy to him and the Heir 
Male of his Body with the Remainder over; and Judgment accord. 
ingly. 3 Lev. 125. Mich. 34 Car. 2. C. B. Luxſord v. Cheeke. 
4 I give and deviſe my Lands to my Grandſon R. the Son gf 10 
Son T. H. and to my Grantaughter E. H. equally to be divided bees 
them, and to the Heirs of their reſpect ive Bodies; and in Default of ſy; 
Iſue, 1 give the ſame to my Grand- daughter A. H. and her Heirs |, 
ever. 'The Jury found that R. died without Iſſue, and that A, . 
married J. J. the Leſſor ot the Plaintiff, The Ch. J. now delivered 
the Reſolution of the Court upon this Record; and faid they wer, 
unanimouſly of Opinion, that in this Caſe no Croſs Remainder 
ought to be allowed. He faid the general Rule in theſe Caſes ls, 
that no Eſtate ſhall ariſe, but where there is an expreſs Declaration 
ot the Party, or a ftrong Implication to that Purpoſe. But neither 
of thele was in the preſent Caſe ; for the only Words that give here 
any Colour of Doubt, are thoſe, (and for Default of ſuch Ittue,) Bur 
thoſe Words may well refer to the Word (reſpecti ve,) as well as to 
the other Words in the former Sentence; and if ſo the Leſſor of the 
Plaintiff is to take after either of the two other Grandchildren dying 
without Iſſue reſpectively ; and as the Plaintiff was of equal Degree of 
Kindred to the Teſtator with their Brother and Siſter, this much con- 
firms this Conſtruction. The only material Cafe that ſeems of any 


#8ce tit. Re- Weight againſt this Opinion, was the Caſe of“ Hames and Meynel, 
mainder (X) reported in Sir 'Thomas Jones 172. and 1n other Books. Bur this Cafe 


materially differs from that in many Reſpects; for there the Words 
are, if they die without Iſſue, which ſomething implies, that both of 
them are eo die firſt; likewiſe there was the Word all, which inti- 
mates that the Lands were to go all together; ſo there was not the 
Word reſpective, and the firſt Deviſee was the Teſtator's Daughter, 
the Remainder-Man only a Nephew. He faid like wiſe this Circum- 
{tance of Difference in Kindred diſtinguiſhed the preſent Cale from chat 
in Dyer. 303. 326. and 4 Leo. 14. Accordingly the Court gave Judg- 
ment tor the Plaintiff. Barnard. Rep. in B. R. 367. Hill. 7 Ges. 
2. and 443. Paſch, 7 Geo. 2. Cumber v. Hill. 


— 


(D. c) Condition. By what Words in a Deviſe. 


I. EVISE that his Lands (being Fee Simple) ſhould remain tn 
the Hands of the Wife his Executrix tor the Term of thirty 


Years for thoſe Intents aud Purpoſes enſuing, and tirit he wills, and his 


Will and Intent is, Quære, it theſe Words makes a Condion ? The 
Matter was compromiſed at the Requeſt of the Parties, but the Opt- 
nion of the Juſtices was bent that the Entry of the Heir was not laws 


ful. D. 163. pl. 32. Trin. 4 & f P. & M. 


2. The Husband deviſed his Lands to his Wife fer Thirty Tears te 


the Intents and Purpoſes following (viz.) I will that fre out 7 5 
70, 


J 


Devile. 331 
e during the Term 30. and inted he PI 
is pay Tearly to Z. during 30 J. and appointe r to pay p & M 
— es, and that ſhe ſhould be bound to the ſaid Z. F. to perform Anon 5 P. 
1% Will; the paid the Legacies, when ſhe ſhould have paid the 30 1. and '2ems 


0 T. S. to pay it over to the Legatees, and therefore the Heir centred 3 
jor a Condition broken; But adjudged that this was act a Cond!tion th 


A 4 the Day 
hut a Declaration of the Intention of the Zeſtator; tor to hat Purpoſe appointed 


ſnould the Wite be bound to perform the Will, if this was a Condi- for the 
tion; But Judgment Was not given for the Parties agreed. And. 50 . 
pl 126. Patch. 17 Eliz. Hubbard v. Spencer. Marr 


8091 riſed 
at ihe Re- 

neſt of the Parties, but the Opinion of the Juſtices was bent againſt he Pl.intiff, viz chat the 

Entry of the Heir was not congeabie..——— Bendl. 287. pl. 287. 5. C. accordingly, 


3. Deviſe of a Rent charge to his Younger Son towards the Fdu- 3 Le 65. 
cation and bringing him up in Learning, it is not conditional, and he 3 
(hall have the Rent though not brought up in Learning, and the Words Verbis. 
(towards his Education) are only to thew the Intent and Conlideration | 
of the Pay ment of the Sum. 2 Le. 154 pl. 186. 19 Eliz. C. B. 

Anon. . 

4. G. deviſed his Lands to A. and deviſed alſo, that ſaid A. fpould "gx" 5 
| pay 4 Rent to B. and that B. might diſtrain for it; and if A. fail of the Hill. 19 

Pajinent of it, that the Heirs of the Deviſor might enter; the ſame is Eliz. S C. 
2 good Dittreſs and a good Condition. Le 269. in pl. 362. 20 Eliz. 7? Jucg- 


. . . . * ment was 
C. B. cites it as the Caſe of Shaw v. Norton. een 


it ſec med to 
{1-121 of the Juſtices that the Plaintiff ſhould recover, becauſe the Will was upon Condition which was 


broke. — Dy. 348 4. b. pl. 13. Bill 18 Eliz. S. P. and ſeems to be S. C. and held accordingly by Dyer and 
Harper, contra Manwood and Mounſon and the Opinion of Wray and Saunders, the Ch J. and 
C Pereſenta Mairwood, ad Menſam was according to that of Dyer and Harper that both Pe- 
na i, v.z the Condition and Re-Entry and the Diſtreſs given to B for Non-Pay ment are good 


Ren dies ſecuring he Payment according to the Teſtator's Intention; But B. ought to make a 
Demand before the Diſtreſs taken. 


x © 


5. M. made 4 Leaſe for Years rendering Rent, and for Default of 
Payment a Re- entry, with Covenants on the Part of the Leſſee to 
repair the Meſſuages &c. and the Term continuing, the ſaid MH. by 
his Will in Writing, deviſed the ſame Land to the ſaid Leſſee for more 
Yaars than he had to come in it, rendering Tearly the like Rent, and 
under the ſame Covenants which he now holds it, ang died, and aſter- 
wards the fr/ Term expired, the Leflee does not repair the Houſes, and 
the Queſtion was, whether by this he has torteited his Term, and ad- 
judged that as to this it was not any Condition, and a Covenant it 
could not be, tor a Covenant ought always to coine on the Parc ot the 
Lelice himfelt, which cannot be in this Caſe, for he does not ſpeak 
ny thing in the Will to bind him, but they are all the Words ot the 
Deviſor himſelt, which are compriſed in a Will, and it never was his 
Intent to have it to be a Condition, and therefore 20id as to the Leſſee 
lo tind him either by Way of Covenant or Condition. Poph. 8. cites it as 
4 adjudged in C. B. 29 Eliz. Michels Caſe. 
b. A. Letlor deviſed to his Leſſee for Tears fer the ſame Term he had Gou'cs). - 4. 
clore, and paying the ſame Rent and at the fame Days and upon the pl. f. Ni- 
lame Covenants, which were in the firſt Leaſe; Adjudged, that it is not en 27 
Conditional Leafe, ſo that his Leaſe ſhould ceaſe, it he did not per- 8 P ana 
erm the Covenants, for the firſt Covenants were only by Way of ſeems to be 
Corenant and not Conditional. Cited by Popham Cro. E. 288. in pl, S. ©. bur 


%s entred Mich. 39 & 30 Eliz. Rot. 649. and afterwards adjudged in 8 
Machin's Cale, | (under che 


6 like Cove- 
ws) and ll the Court held that thoſe Words do not wake a Condition although they are mn a 


Will, And Periam ſaid, that thoſe Words are void. — ——2 Show go. cites Cro E. 28. Martindale 


v. Marian 
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_ Caſe this Wife. See Fin. R. 278. Hill. 29 Car. 2. Pigg. v. Coldwell. 


24 3 ; 1 55 N —— 
v. Marin [but it ſhould be Machin's Caſe cited in that Caſe] S. P. adjudged that it wa, 
Condition but only a Covenant or rather a Truſt, ; | not 3 


7. Deviſe to his Wife, proviſo, and my Will is, that /he (fall þ, 
my Houſe in good Repair, is a good Condition, So Deviſe of Lands u 
B paying 10 / to C. it is a good Condition, for C. has no other Re. 
medy. Le. 174. pl. 241. Trin. 30 Eliz. B. R. in Gaſe of Creckme;, 
v. Pate: ſon. 
8. Deviſe of 100 l. to his Wife pro & in Exoneratione of her Dome 
it is a Condition that ſhe ſhall not have the 100 l. till the make a Dil. 
charge of her Dower. Cro. E. 274. pl. 3. Hill. 34 Eliz. C. B. pen 
v. Baſeden. | | | 
Land you 9. It a Man deviſes Land to an Executor ad Vendendum, fo if Lands 
Vers to are deviſed to one ad Solvendum 20 l. to J. S. or paying 201, to J. N. 
J N Re- this amounts to a Condition. Co. Litt. 236. b. 


mainder & | | 
So/vend. Annuatim at Mich to J. S. 20 8. Tis a Condition, and for Non payment the Entry of the 
Heir was adjudged lawful. Cro E. 454. pl. 22. Mich. 37 & 38 Eliz. C. B. Fox v. Catline. 


10. It Lands are deviſed in Fee, upon Condition that the Deyiſe 
ſhall not alien, the Condition is void. Litt. S. 360. 


pl. 8 Mich. Daughters, A. and B. and deviſed all her Lands to A. and his Firs, to 
1 A 32, Pay Ba certain Sum of Money at a certain Day and Place. The Mu 
Crickmer oy. Das not paid, and it was adjudged that theſe Words, 7b pay &c. did 
Paterſon. amount in a Will to a Condition, and the Reaſon was, becauſe the 
S. P.andcites Land was deviſed to A. for that Purpoſe, otherwiſe B. to whom the Mo- 
S. C. —— ney was appointed to be paid ſhould be remedileſs, and the Leſſee of B. 
58 _— upon an actual Ejectment recovered the Moiety of the Land againſt \, 
makes a Con- Co. Litt. 236. b. cites Crickmer's Caſe. | 


dition in a 
Deviſe, but not in Deeds Mo. 57. pl. 162. Paſch. 6 Eliz. Anon. 
Sti. 294. Kirman v. Johnſon. 


AN 
2 Vern. Gundry v. Baynard, 1 


12. Deviſe to A. in Fee, on Condition if he does not pay to B. a certain 
Sum of Money, that B. ſhall have in Fee is a void Condition and Re- 
mainder; tor it is contrary to Law. Finch 46. b. ONES 
13, Deviſe in Tail, on Condition to have Fee if ſhe marry on: o i 
true Sirname. The Teſtator's Sirname was Mills, and ſhe married one 
All. Tnis was no Performance though the Husband was uſually 

called as well Mills as Mill. Sti. 389. Mich. 1653. Olive v. Tong. 
Nelſ Chan 14. Mortgagee by Will remits Part of the Mortgage-Money and all 
Rep. 965 the Intereſt if the reſt be paid within three Years, If the Mortgage 
8. C. does not pay within three Years, he loſes the Benefit of the Bequel 
Chan. Cafes 51. Paſch. 16 Car. 2. Glover v. Portington. N 
In which is. Deviſe to A. he proving himſelf to be the Son of B. and of N © 


Point is in- . : 
tirely paſſed over, ſo that the Words ſeem idle. Ibid. 


Chan. Prec. 16. A. has two Daughters, B. and C. A. deviſed 79 B. Land; 10 bet 
265 pl. 216. Simple, and deviſed to C. Lands entailed on A. It B. will claim a Share 
4 8 ARE: of the entail'd Lands under the Settlement the muſt gut the Fee diu. 
dar . ple Lands; for the Teſtator having diſpoted of his whole Eitate 
pear, P . . 7 Conditich 
Gilb. Equ among his Children, what he gave them was on an mply 4 
Rep. 2. S. C. that each acquir and releaſe the other; Per Cowper K. 2 Vern. 51. 


& S. P. ac- | 
tals pl. $24 Hill. 1706. Noys V. Mordant. 


0 


* 


——— 


(E. c) What a Condition, and what a Limitation. 


1 HE Husband devited Part of his Lands to his Wife for Life, 
upon Condition that (he fhould educate bis Children in Learning, 
Nenſunder to his youngeſt Som in Tail, who died without Iſſue, and 
che Reverſion in Fee came to the eldeſt Son; the Condition was broken. 
Adjud ged this Was ot @ Limitation, becauſe there were expreſs Words 
of Condition, but that the Deviſe over in Remainder to the youngeſt Son 
10 deftroyed that Condition, tor if it had nor, then the Heir at Law muſt 
have entet'd for the Condition broken, and fo defeat the Eſtate of the 
Wite, which he could not do in this Caſe without deſtroying the 
Remainder. 10 Rep. 41 b. cites Hill, 3 & 4 P. & M. in C. B. Dr. 
putts's Caſe. 1 
2. Words in a Will tending ſeemingly to a Condition ſhall not be 9 
cken in Law to be a Condition where it appears that the Iatent of the 1 
Tetaror was, that all the Hſt ate ſhall not be defeated, See Pl. C. 413. | 0 
&c Mich. 13 & 14 Eliz. Newys v. Larke. Þ 
z. It the Intent of Deviſor appears that another ſhall take Benefit of > 
that and not the Heir, then it ſhall be a Limitation and not a Condi- | 
tien, and he in Remainder ſhall rake Benefit of it; Per Doderidge 
Serjcant, Arg. 2 Brownl. 12. who ſays, this was the Reaſon of Judg- 
ment in Pl. C. { Mich. 13 & 14 Eliz.] in Scholaitica's Caſe. 


g. Deviſe that his ſecond Son B. ſhall have the Land for the Term of 31 | 
Jiars, without Impeachment of Waſte, to the Intent that he pay cer- 'M 
tum Vebts and Legacies fer down in the Will; Remarnder after the ſaid 17 
erm expired to the Hetr Male of the Body of the ſaid B. begotten, and 115 
turcher wills, that f B. die within the Term aforeſaid, that then C. His it 
ad den Hall have the ſaid Term &c. and then ſhall alſo be Executor, but made | 'Þ 
B his preſent Execuror. B. entered, A. the eldeſt Son died without Iſſue; I 
B. died within the Term leaving Iiſue; yer C. thall have the Retidue of j 


the Term ; And per Manwcod it is Eſtate by Limitation in B. and he 
could not ſell it, nor can it be extinct by Act in Law or otthe Law, and i 
tas a Leate determinable by the Death of B. and ſo thall be the Land | 
ct C. dererininable on his own Death. 3 Le. 110. pl. 159. Trin. 26 
Lliz. in Scace. Vincent Lee's Caſe. | | 
5, Devite ro A but it the died or married, then to B in Tail, Re- | 
nalnder tor want of ive of B. to A ro diſpoſe at her Pleaſure, and if | 
h. ſurvived A. then to C. B. died, living A. By two Juſtices this is a 
Condition (bur this Deviſe is good as a new Deviſe in Reverſion on 
the precedent Condition, and not as a Remainder) but by one Juſtice 
hy Limitation. Le. 283. pl. 383. Hill. 29 Eliz. C. B. Jennor v. 
ardy. | 
6. It was held that where one deviſes Land to his Wife for Life, Re- 
Mauer to his Son and HH irs, and if be dies before the Age of 21 Years, 
Wat then it foall remain to F. &. in Fee, and dies; the Son Jevies a Fine 
any aics before 21 Years F. . all have the Land after the Death of the | 1 
Wee, tor it is 4 plain Limitation. Cro. E. 142. pl. 6. Trin. 31 Eliz. Mi 
B. R. Mills v. Snow ball. = 9 
7. A deviſed to every one of his younger Sons, B. C. D. and E. to 3 | 9 
© pd when they ſeverally come to the Age of 21 Years, and deviſed ol. Sol. Min, 
ls Land to A. his eldeſt Son and his Heirs on Condition, that if he refuſed 4 E iS C. 
0 pay, that then it ſhall remain to his younger Son Ec. A. pays the Leg4- by Name of 
dies to B. and C. bur retuſed to pay to D. and E. D. enters into the l ee 
22% in his own Right and the Right of E. upon the Heir of A. in Cro E. $33; 
| 4Q | Deicenr, 
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Deviſe. N 


pl 2 Hain: Deſcent. It was reſolved, 1. That the younger Sons may enter 


worthv. = fuſal &c. by way of Limitation. 2. That though he had p. 
Soy B Legacies to two, yet their Entry is alſo lawſul. 3. That he Dee 


S. C cited does not take away their Entry. 4. That by the Entry of D. in \ 
per Gregory own Right, and the Right of E the E/tate is veſted in aj} fur 5 
a . they take jointly, and the Eſtate of the Heir deveſts from him ial 
indped. 4 Noy 51. Hill. 41 Eliz. Aineſworth v. Batty, alias, Aineſwolch , 
Mod. 70 Pretty. 
Vaugh 271 

S. Gicited in the Caſe of Gardiner v. Sheldon. 


334 


on Re. 


8. The Teſtator being ſeiſed of Lands held in Burough-Enxljp, 4, 
viſed them to bis ſecond Son in Fee, upon Condition to pay to each if hi 
Daughters 201. a-piece at their reſpective Ages ot 21 Years ; the 2 
Son was admitted, but did not pay the Legacies to his Siſters, Ad. 
judged by all the Juſtices, præter Williams, that this was not 115 
mitation of his Eftate ſo as to make it go to the next who was inhe. 
ritable by the Cuſtom, but it was a Condition, and the elder Brother fe! 
enter for the Breach; It is true, if the Deviſe had been to the eli; Bro 
ther upon the ſame Condition, then it would have been a Limitation and wt 
a Condition, it would have deſcended to the eldeit Son, and he would 
not have been obliged to perform it. Cro. J. 56. pl. 2. Hill, 2 Jac. B 
R. Curtis v. Woolverſton. oo 

9. A. deviſed certain Annuities to his younger Children, ſo as he had ex. 
preſſed in ſeveral Writings fign'd with his Hand, and that his Heir ja] 
have the Diſpaſition of his Eſtate ſo long as he ſhall perform his Will, wil 
if he ſail he deviſed it to others. It was reſolved that the Eſtate fall 
not ceaſe though be way of Limitation without a Demand ot the Ren, 
tor it is payable in Nature of a Rent, and nor as a Collateral Sum, aud 
theretore Demand neceſlary ; Per Jones Serjeant. Arg. 2. Jo. 34. cites 
Cro. J. 144. pl. 4. Hill. 4 Jac. B. R. Molineux's Caſe. 

10. A Deviſe was, that if F. S. Hall pay too]. to my Execcutors, thin 
he ſhall have my Land to him and his Heirs. This is good by way 
ot Deviſe, though not by Conveyance 'at Common Law. Per Coke 
Ch. J. 3 Bulit. 100. Mich. 13 Jac. 

Sty. 281. 11 A. ſeiſed in Fee gr all his Lands to F. F. paying Debts aul 

293. S C. Legacies. On a Trial the Jury found as before, but did not find that 

accordingly. F, F. had paid the Debts and Legacies, yet this was a good Verdict, 
becauſe it was a Condition properly, and not a Limitation. See 2 Roll 
Trial, (A. g) pl. 5. cites Trin. 1651. Adjudged between Johnſen 
and Herman. 

12. A Deviſe zo the Eldeſt Son, though it be by the Words of Con- 
dition, yet it is a Limitation, and upon the Limitation it ceaſes with 
out Entry or Claim. Cart. 111. Hill. 18 & 19. Car. 2. in Cale of 
Rundal v. Ely. Bridgman Ch. J. cites 3 Rep. 21. Boralton's Cafe 

Vent. 199. 13 A. deviſed Lands to a Grand-Daughter, provided and upon Can. 
72 dition that ſhe marry with Conſent of A. and B. this makes a Limit 

5 tion. See i Mod. 86. Mich. 22 Car. 2. B. R. and Ibid. 300. Pact 

2 Mod. 5. 32 Car. 4. in Canc. Fry v. Porter, 


S. C. cited. 
2 Brownl. 72. Arg. S. P. 


And Ibid. 14. Though the Word Condition is uſed, yet the /amiting of tit 


203. Per Remainder over makes it a Limitation. Per Hale Ch. J. Vent. 205 
Hale this . LF J | 
has receiv's Paſch. 24 Car. 2. B. R. in Lady Ann Fry's Cale. 
as many 5 
Reſolutions as ever any Point did, and cites Wiſeman v. Baldwin. 18 El. 1 Roll. 412. Hainſwort 
v. Pretty. 3 Cro. 833. and 2 Cro. Pell v. Brown, ard (aid there were a great many more, and w- 
thing but the Opinion in Mary Portington's Caſe 10 Rep. 41. againſt it, ———z Roll K 47 
accordingly in The Serjeant's Caſe. | 


it 


„ ; 84 


Deviſe. 


( 
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15. Deviſe of Lands 20 A. his Heir at Law, and other Lands to B. 
in Fee, and fays if A. meleſf B. by Suit or otherwile, he ſhall loſe 
what is deviſed to him, and it ſhall go to B. Reſolved upon the En- 
try and Claim of A. that B. is intitled to the Land of A. The De- 
viſe being to the Heir at Law. The Words if A. moleſt B. &c. are 
Words ot Limitation and not of Condition. 2 Mod. 7. Hill. 26 & 
27 Car. 2. C. B. Anon. 

16. The Word Paying, in the Caſe of an Heir, is a Limitation, 2 ; Rev, ar. 
Mod. 7. Per Cur. in S. C. cites Ow. 112, Boralton's 


. 5 Caſe, cited 
Cart. 151. by Bridgman Ch. J. that upon the Limitation it ceaſeth without Entry or Claim. 


17. If ke misbehave himſelt, or neglect to pay my Debts and Legacies, 
then he to have 5 5. and left it in Direction of his Executor M. He was 
Heir at Law, and waving the Deviſe, neglected Payment. Decreed 
jor M. and no Relief tor the Plaintitt, 2 Chan. Rep. 391. 2 Jac. 2. 
Skinner v. Kilby. | 
18. A. having Lands in ſeveral Places, deviſed all to his Son B. in Cro. J. 290. 


Fee, and if he die without Iſue, then he de viſed Part to H. his Nephew pl. 7. Mich: 


and died. B. entered and made a Deviſe of the Lands, and died 8 E, K. 
without Iſſue, this is a Limitation by way of Remainder ot the Part to Teryka S. C. 
H. his Nephew. 4 Mod. 69. Mich. 3 W. & M. in B. R. cited per 
Cur. to have been jo adjudged. 8 
ig A. ſeiſed in Fee deviſed zo F. F. for 11 Years upon certain Truſt, 
and aſter he gave the ſaid Lands zo the fir/t Iſſue Male of B. and the Heirs 
Male of his Body, and for Default to the 2d. &c. Provided they ſhould 
reſpect ive rake upon themſelves the Surname of Edge. Aud if they fhould 
act take the Surname Ec. or ſhould die without Iſue Male as above, then 
ro the firſt Iſſue of C. (who at the Time of the Deviſe had Iſſue a Son, 
which B. had not) with Limitation to the 2d. zd. Oc. and the ſame 
Proviſo as above, and if they ſhould not aſſume, then to D. for Lite, 
anc. alter to the Heirs Male of his Body, Remainder to the right Heirs 
of 4, This Proviſo was held to be a Limitation and not a Condition, 
and theretore the Deviſe being void to the firſt Iſſue Male of B. there 
being no ſuch, the Deviſe to the Iſſue Male of C. thall rake Place as a 
Remainder on the Expiration ot the 11 Years, and it is like a Deviſe 
to a Monk, Remainder over. 12 Mod. 278. Paſch. 11 W. 3. C. E. 
Scattergoou v. Edge. 
20. Lands are given to MH. and the Heirs of her Body. But if ſhe leave 
no Hong, and only two Daughters, the Eldeft to pay the Younger zoo] and 
hade the whole Eftate. There were only two Daughters, and the 
Money was not paid. On a Bill by the Younger tor an Account of the 
Profits and Poſieſſion of half the Eſtate. Decreed at the Rolls to pay 
the zoo I. with Intereſt from the Mother's Death in 6 Months, or ac- 
count tor the Profits of a Moiety, and the Moiety to be fer out by 
Commitſioners, Upon Appeal Wright K. order'd the Decree to ſtaud 
as the Account of the Profits and Partition, but where the other Decree 
was, that Plaintiff thould hold and enjoy, thole Words were order'd to 
be truck our, the ſame amounting to a Forecloſure, but Deſendant be- 
wg an lyfant mutt have a Day atter ſhe comes of Age to ſbew Cauſe. 
2 Vern. 479. Hill. 1704. Gundry v. Baynard. | 
21. A. by Will deviſed zo M. his Niece, and the Heirs Male of her Ard fays it 
Y upon Condition, and provided that e intermarry with, and have is held in 
Iſſue Male by one Surnamed Searle; and in Default ot both Conditions, N42 cog 
he deviſed o NM. (in the ſame Manner) and in Deſault thereof he devil- 1 "Mkt 
ed 70 B. for 60 Tears it he ſo long live, Remainder to the Heirs of the —— Words 
bach of the ſaid B. and their Iſſue Male tor Ever. Adjudged that the of an Ex. 


Words preſ> Condi- 
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tion ſhall Words (upon Condition &c.) though they are expreſs Words of C 


not Ordina- dition, thall be taken to be a Limitation. 2 Salk. 570, Tri 
r Page v. Hayward. 8 ee 


ſtrued as a 
Limitation SING 3 
But where an Eſtatę is to remain over for Breach of a Condition which is by Expreſ. 

dition, yet it ought to be intended as a Limitation. Per Holt Ch. J. 11 Mod 61 115 of a Con. 
Roll R. 425. the Serjeant's Caſe, S. P. They ſhall be according to the Common + pag 
ditional, where it is not neceſſary to expound them contrary, as in Cale of a Deviſe to an Mw 
on Condition, it is neceſſary to take it as a Limitation, bur otherwiſe in Caſe of ſuch Devir bon 
Younger Child. Cro. J. 57. pl. 2. Hill. 2 Jac. B. R. Curtis v. Wolverſton, e to 2 


. Lutter .. Ag e, A . e. 4 9 
. 6 0 


— —— 


(F. c) What a Condition; And what a Truſt 


Cro. E. 288. I. A Deviſed certain Land to B. and C. his Wife, who was th, 
33 W 0 I Daughter of A. upon Condition that they within 10 Vears ſhould 
ein 8. C £172 /0 much ot the Land as was of the Value of lool. per Ann. 10 F. | 
adjudged. — and that he uu find a Preacher in ſuch a Place, and if they failed, their 
Poph. 6. H£/tate to ceaſe, and that then his Executors ſhould have the Land to they 
S. C. ad- and their Heirs, upon Truſt and Confidence that they ſhould ſtand feiſed ti 
882 I the ſame Uſes. B. within the 10 Years made a Writing of Gif: 
Arg. 2 Grant, and Confirmation, but no Livery nor Inrolment of it till atter 
Show. 40. The 10 Years. Ihe Executors refuſed to take upon them the Execution 
—-$ C. ot the Will; yet it was adjudged, they ſhould take the Land by the 
2 Deviſe, and that the Words upon Truſt or Confidence, made not x 
7 Condition to their Eſtates. Mo. 594. pl. 806. Mich. 34 & 35 Eli 
Gibbons v. Marltiward. 

2 Lev. 249. 2. A. ſeiſed of Lands in Fee makes his Will and gives 20 l. to A, to 
S. OG be paid out of his Lands in one Year, and 20 J. to B. in two Years 
J's. : = &c. and 5ol. to C. &c. and then gives all his Lands io F. S. general). 
by three Per 3 J. contra Jones J. This is a Truſt and not a Condition, 


Juſtices, 2 Show. 36. pl. 28. Paſch. 31 Car. 2. B. R. Freak v. Lee. 
contra jones 5 

that it is not Conditional but a Truſt to pay, 2 Jo. 113. S. C. and per Cur. a Fee paſſed 
and Judgment for the Defcudant; and afterwards affirm'd in the Exchenuer-Cnamber:. 2 Show. 
42. at the End of the Cale obierves, that Pollexten 599. mentions that Judgment was for the Plan- 
tif che Heir at L4w} which he lays ſcems a Miſtake. | 


3. A makes J. S. and J. N. his Executors, and gives them 20l. 
Legacy a-piece. He deviſes likewiſe to his Executors 800 J. in Trif, 
for Payment of ſeveral Annuities to D. E. and A. tor Lite, jar exceeding 
the Intereſt of the 8 oo. and makes B. Reſiduary Legatee. The Annut- 
rants die, and a Surplus remain'd of the 8001. which was decreed to 
B. the Deviſe to the Executors not being Conditional, but the $001. 
was only depoſited in their Hands in Truſt for Payment thereol 
Vern. 425. pl. 400. Hill. 1686. Cock v. Berth. 

4. Land was deviſed to the Heir at Law, paying a Sum of Money to 
B Ir was held in this Caſe, that paying did not make a Condition, becauie 
no one could enter for the Condition broken bur the Deviſee himſell; 
but this would be a 734/t upon the Land tor railing the Money, and it 
a Purchaſer had Notice ot the Will, he ſhould be affected with it; 
And in this Caſe it was ſaid, that in Caſe the Devite were 70 4 Stranger 

paying ioo l. to A. that this wakes a Condition, and that the Heir 1 
enter lor the Breach of it; but when he has entered he [hall be 4 7540 
tee, jo far as to ſecure the 100 l. 2 Freem. Rep. 278. pl. 348. Hill. 1704 


Anon. 
(G. c) Con- 
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6. c.) Conditions. Whether broken or not, or 
how to be perſormed. 


. IF a Man deviſes his Land to F. F. paying 1001. to N. N. this 
] ſhall be intended Fee-Simple; and it he does not pay it in his 
Lite, yet if his Heir or Executor pays it, this ſuffices ; Quære of his 
Aifignee. Br. Teſtament, pl. 18. cites 29 H. 8. | 
2. Deviſe of Land to B. upon Condition 20 pay 5 l. out of the Land 
Ovarterly to F. §. and if not paid that J. S. might diftrein, and adds 
larther, that his Will is, that the Rent be paid accordingly; the Rent 
need not to be demanded, and if not paid the Condition is broke and 
the Heir may enter. D. 348. a. pl. 13. Hill. 18 Eliz. Anon. 
z. A. bequeathed a Term to his Wife, provided that if ſhe marry fromm 
the Honſe, Then Ec. Popham Ch. held, that her marry:ng at all is a 
narrying from the Houſe; tor the was no longer Widow ot that Houlc, 
:hough the married with one of that Kindred and who had no other 
Houſe, but would dwell in the Houſe bequeathed. Went. Off, Ex- 
2cutors 254, 255. Cites 37 El. B. R. Low v. Carter. 
Condition of a Deviſe of Lands was to permit the Executor to take 
'be Gceds then in the Houſe or elſe the Eſtate to be void. A Verbal 
Denial is no Breach, bur ſhutting the Door againſt them, or laying 
Hands upon them to keep them out, or any ſuch like Act done, is a 
| Breach. 8 Rep. 91. Mich. ) Jac. Frances's Caſe. 
5. A Clzuſe in a Will was, that f any Legatee ſhould refuſe to pay It appearing 
to his Executor what was juſtly due from them at his Death, either that omg 
by Specialty, or otherwiſe, then ſuch Perſon was to have mo Benefit by fm the 
the ſaid Mill. A Legaree had been a Debtor for 15001. but Effects ot Legaree to 
his having afterwards come to Teſtator's Hands the Court referred it the Teſta. 
to a Maſter to examine how much and to report the ſame ſpecially. "> _ 
Fin. R. 25. Mich. 25 Car. 2. Blew v. Baker. OT 
ror ; the 
Court decreed againſt the Legatee, and diſmiſſed his Bill. Fin. R. $67. Trin. 30 Car. 4. 8. C. on 
3 bill of Revivor, 


6. A Legacy is given on Condition not to interrupt the Will; Per Condition 
Was ut 10 


Maſter of Rolls, where there is Probabilis Cauſa litigandi, the Lega- 3 
cy is not forfeited by conteſting. 2 Vern. 91. pl. 86. Mich. 1088. te, ar, 


Powell v. Morgan. Trouble in 

| ö Relation 15 
lis Eſtate; Legatee brought a a Bill againſt the Executor, for which there was very little Co- 
lour, among other Particulars demands the Le acy. Lord Chancellor thought the Suit very fri- 
volous, and though he ſhould not make the Legacy forfeited, yet declared if the Plaintiff did 


not pay the Coſts the Executor was cut of Purſe, he would diſmiſs the Bill. Select Cate in 


Cane, Lord King's Time 1. Paſch. 1724. Nutt v. Burrel. 


7. It a Man deviſes his Land to his Daughter, upon Condition, that Der the 25 


foe marry F. F. at or before her Age of Twenty-one Tears, and i, jhe An 


refuſe, that hen the Land ſhall be o another, and J. S. dies befcre her Daughter 
Age of Twenty-one. Yer the other may not enter. till the Daughter having 

has accompliſhed her Age of Twenty-one. Skin. 320. Trin. 4 W. & never re- 
M. in B. R. Thomas and Howell. | 3 

| | | ro marrv 

| J. S married 


* 


W. R. at her Age of Seventeen; Adjudged that the Condition was not broken, it b 


_ 170. Trin. 4 W. & M. Thomas v. Howell. 
ming the Judgment but Gregory J e contra. 


eing becomo 


impoſſible by the Act of God. Adjudged in C. B. and judgment affirmed in Error in B R. 1 
4 Mod. 65. S. C. 3 Judges were for 


4 R 8. A. 


an. 
_ 


Mt 5 | x rr 
Deviſe. 


8 A Deviſe was of Lands on Condition to pay 201. at 4 De. 
tain. The Money was not not paid at the Day. Ir was 3 e 
to be no Breach without a Demand and Refuſal; cited per Ld. v "8 


Ch. Prec. 161. Paſch. 1yor. as the Cafe of Robinſon v. Holme", 


C. B. ; 
3 Chan f 9 
9. Legacies are given to A. B. and C. upon Condition, that as the | 
K * 85 Age they ſholild releaſe all Claims to the Teſtator's Eſtate. er Li any 


they _ ſhould torteir their reſpective Legacies who ſhould nor releaſe, and the 
oo, 4 others not be prejudiced. 2 Vern. 478. pl. 432. Hill. 1104, Hae, 
but does 
mentlon the Diſtinction taken in 2 Vern, 


appear. | 


2 Freem. Rep. 277. pl. 347. S. C. but S. P. 4h. 


2 Vern. 668. 10. The Father gave a Legacy of 40 J. to his Son upon Con; 
pl 8 8 that he jLould not diſturb the Truſtees. They applied to * d 
S. P. does an Execution of the Truſt, and that he might either join with then 
not appear. in a Sale or loſe the Legacy; and decreed accordingly, per Id 


Harcourt. Wms's Rep. 126. Hill. 17/10. Webb v. Webb. 


emo 
« — 
— 
— 


(H. c) On Condition. 


Notice in what Caſes neceſſary, and what ſhall be 
{aid Notice. 


I. HE Teſtator had a Wife and three Sons, G. W. and T. and 
he deviſed his Lands to his Wife for Life, and alter her De- 

ceaſe io C his Hldeſt Son and his Heirs for ever, and if he die without 
Iſſue of his Body, then to V. the ſecond Son and bis Heirs for ever; an 
if loth of them die before they have Iſſue of their Bodies, then to 7. tht 
Youngeſt Son and his Feirs for ever; and if G. hall enjoy the Lands, 
then he ſhall pay to each of the Tounger Sons 20 l. and if herefuſed, then the 
Lands ji.all remain to NV. for ever, paying to the Kldeft and Joungeſt don [ico 
a Sum ; and if M. enjoy the Lands, then he likewiſe to pay to L. 20. the 
Teſtator died, and then G. died without Iſſue, and afterwards tht 
Wife died, then T. made his Will, and his Wife Executrix, and died, and 
W. the ſecond Son entered and was ſeiſed in Tail, but did not pay tt! 
Money to the Kxecutrix of T. now if this was a Conditional Eltate 
to the ſecond Son as it certainly was to the Eldeſt, chen he oug#! i 
have given Notice to the Executrix, when he intended to make his Ruin, 
that ſhe might be there ready to demand the Money; becauſe there can he 
no Retuſal to pay, without a Demand, and the Executrix could nd! 
tell when to demand ir, till ſhe had Notice of che Entry. Poph. 1% 
Hill. 35 Eliz. Ward v. Downing. | 
2. A. deviſed Annuities to his Younger Children out of Lands !6 
N. and adds, If my Heir do not perform my Will herein, then I will 
that my Executors and the Survivors of them ſhall have the Order and 
Diſooſtion of my ſaid Lands to perform my Will, and my Heir ro hate 
no meddling therewith, bur ſo Iong as he ſhall perform my Will 
ſhall have the Order and Diſpoſition of chem, and if by Detault in 
ſaid Heir, and alſo in my ſaid Execucors my Will is not performed, 
then I will, that a/l my ſaid Lands fhall be to my Younger Chilaren (yr 
ring their Lives, and made B. his Eldeſt Son and C. and D. ©? 9 


Deviſe. 
his Vounger Children, and J. N. and J. S. Executors. The Heir 
does ut pay, nor the Executors; Reſolved the Younger Children 
cannot enter, becauſe there muſt be Default in the Heir and alſo in 
the Exccutors before ſuch Entry, and Default cannot be in the Execu- 
ele, £11] Notice to them of the Non-Payment by the Heir which 
hc cannot be intended to know without expreſs Notice, and without 
ſuch Notice no Condition is broken to give the Younger Children or 
any of chem Title to enter. Cro. J. 145. pl. 4. Hill. 4 Jac. B. R. 
Molincux v. Molineux. ; | | 

z. A. makes his Will in the Preſence of B. ſome Years before his 
Death, and devited Land to C. the Wife of B. on Condition to pay a 
great Sum of Money. A. dies, the Vill was ſuppreſſed ſeveral Years by 
the Wite ot Deviſor. B. ſues in Chancer by which the Will is pro- 
duced, rhe Condition is not pertormed. Neither B's being preſent at the 
making the Will, nor its being in Chancery, though at his own Suit, or 
being produced in any other Court in which himſelt is Party is any 
Notice to avoid the Eſtate for Non- payment while the Will is in 
Queltion See Palm. 164. Paſch. 19 Jac. B. R. Saunders v. Carwell. 

4 A Deviſe was to fax Perſons to pay certain Sums for Maintenance of They con- 
ar. ins- Hollſe Ec. and if thro obitviouſneſs or other Cauſe the Truſts were ceived that 
not performed g then to F. S. upon the ſame Condition; and if J. . failed, e 
th:n to the Mayor and Commonalty of London upon the ſame Trifts. the Mayor 
The Six did not periorm the Truſts. Whereupon J. S. entered and the and Com- 
Heir a: Law ot the Deviſor entered upon him, and a Fine with monalty was 
procl wations was levied and five Years paſſed. And the better Opi- 8 Rog 
nion was, that the. Mayor and Commonalty ot London were bound Saler, * 
to pay the Money appointed by the Will, though they had no Ne- Poflibility, 
tice that the Six J erſons or F. S. had failed, though indeed the Caſe is but other- 
adjudged againft them as being barred by the Fine and Non-claim ; Niſe that 


per Rainstord J. Vent 201. cites Cro. C. 5os. [pl. 20. Hill. 15 Car. B. nya oY 
R.] The Mayor aud Commonalty of London v. Alford. But for the e 
two Jait 


Points the Court was not ſo unanimouſly reſolved. Cro. C. 577. S. C. 

In Alford's Caſe the Debate was occaſioned by the Special Penning; for it was thus, that if 
through Oblivicuſneſs the Truſts ſhould happen not to be performed; Now there could be no 
Oblivion of that which they never knew, and therefore there is ſome Opinion there, that the 
Mayor and Citizens of London 9 to have had precedent Notice; Vet the Judgment is con- 
trary for they could not have been 
ry to the Commencemert of their, Title, and it is not fourd whether thote to whom the Estate 
was deviſed before had Notice; Per Hale Ch. J. Vent. 205. Paſch. 24 Car. 2, B. R. in Cate of 
Fry v. Porter. 


5. A Deviſe of Lands paying ſeveral Sums of Money to ſeveral Perſons 
Straigers ; the Queſtion was, Whether in this Caſe there being Notice 
whether he was not bound at his Peril to pay it, although the Land 
did depend upon it, yet it was held he ought to take Notice of it at his 
Peril where-ever they were. Cart. 94. Arg. cites Paſch. 14 Car. 2. 
Newel v. Brown. | | 

6. Where the Deviſee, who is to perform the Condition, is Heir at 
Lau, Notice of a Condition mult be given to him; becauſe he having 
a litle by Deſcent, need not take Notice of any Will, unleſs it be 
lgnitied to him, and ſo is Fraunces's Caſe 8 Rep. But where che De- 
Viiee is a Stranger, and not Heir (as in the Principal Cafe) he mult in- 
torm himſelf ot the Eſtate deviſed to him, and upon what Terms; per 
ners J. Vent. 200, 201. Paſch. 24 Car. 2. B. R. in Cale oi Fry 
v. Porter. 

J. Lands were deviſed to the Heir for 60 Tears, on Condition not tos Rep 92 a. 
diſturb che Executor on removing the Goods. Reſolved that he ſhould Mich 7 Jac. 
not ole his Eftate upon a Diſturbance before he had Notice of the Will. The ir 
Per Ratnslord J. Vent. 200, 201. Paſch. 24 Car. 2. B. R. citcs 8 Rep. 4e. 

launces's Cate. ; 

8. The 


ar red by the Fine and Non- claim if Notice had been necetl:. 


— 


— — — 


1 
1 
| 
| 
| 
| 
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| 
{ 
| 
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3. The Husband deviſed his Lands to his Wife for Life, then 75 1, 
Fldeſt Son and his Heirs, paying to his Youngeſt Son 40 l. and failn rg 

ſald Hldeſt Son, then to come tv the Youngeſ# Son and his Heirs the 
Money was not paid by the Eldeſt Son as directed by the Will, , 0 

the Queition was, Whether his Eſtate was torteited by Non-payme, 

ot the Money, without Notice of his Father's Will? It was inte 
tor him that it was not forteited, becauſe ir thall be preſumed, that be 
ing the Eldeſt Son he entred as Heir, which is a better Title than h. 
had by rhe Will; it is true, if the Deviſe had been to a Stranger 1 
ſuch Cale, as he takes Notice what Eſtate he hach by the Will, to he 1 
bound to take Notice upon what Condition it is given; but the len 
at Law is not bound ſo to do; for which Reaſon it was adjudged that 
Notice muſt be given to him of a Condition annexed to his Eltate Pu- 
504. 809. Trin. 8 W. 3. Whaley v. Read. : 2 


(1. c) Condition Broken. 


Relieved, or not. In what Caſes. 


o Condition mot perform'd within the Time by Reaſon of ihe Nil. 
A being conteſted, the Court gave farther Time for Performance. 

Fin. R. 53. Hill, 25 Car. 2. Moſeley v. Moſeley. 
| 2. There was a Clauſe in a Will that if any Legatee ſhould hinder or 
& << Oppole 7/2 Execution of his Will, ſuch Perſon ſhould loſe the Legacy be- 
rave Le. queath'd yet the Court held that a Suit in Equity in Oppolicion was 


gacy to his No Fortfeiture. 2 Ch. R. 105. 27 Car. 2. Moſely v. Moſely. 
Daughter. 8 | 
provided that if ſhe or her Husband vefuſe to give a Releaſe to his Executor after his Death, or ſvculd 
any ways diſturb them by Virtue of the Cuſtom of London, that then the Legacy ſhould go over to J. g. 
It was held by the Miſter of the Rolls that by the Husband and Wife's clatming the Orphanage Part 
the Legacy was forfeited, by Reaſon of the Deviſe over. 2 Wms's Rep. 528. Trin. 1729. Cleayer 
v. Spurling. | 


3. J. V. having five Daughters, deviſes his Lands to W. W. his Son 
and the Heirs Male of his Body, Reinainder 2% V. W. and bis Hars, 
upon Condition that he ſhould pay Foo l. to ſuch of his Daughters 9s 
ſhould be then living. And if Sir W. V. ſhould refuſe to pay the 500). 

. then he deviſed it to his Daughters aud their Heirs Sir V. V. dies lromg 
V. W. the Son who was Tenant in Tail, and deviſed this Reverpon 10 V. 
the Elteft Son of his Coufin F. W. of B. whereas his Kldejt Son was named 

A. V. V. the Son dies without Iſſue ; A. the laſt Deviſee refuſed to pay 
rhe 500 l. to the Daughters for three Years, but now proferred to pay 
ir, provided he might have the Land. 'The Ld. Chancellor held, 
that this Condition being for Payment of Money, although in Scrict- | 
neſs of Law the Eſtate was forfeited by the Non-payment ot the 
Money, and although there were an expreſs Limitation to the Daugh- 
ters, yet this was but as it were a Mortgage or Security ot Money, 
and the Daughters being paid the ſaid Money and Damages, they wei 
at no Damage; and fo decreed that A. paying the fame ſhould have 
the Land. 2 Freem. Rep. 9, 10, 11. pl. 9. Mich. 1676. Wheeler 
Whitehall, & al. | | | 

4. Where a Legacy was given on a Condition to be performed by 4 
third Perſon, who refuſed, but afterwards comply'd, though the A ® 
Refuſal was bequeath*d over to the Executors ot Teſtatrix, yer che For. 


5 . » —_— . p 1 . 3 
teiture was relieved, becaule the deviſing it over to the Executors - 


Deviſe. 


mor ; 
Condition might be performed afterwards, and ſo where any Compen- 


ion might be made for it. The Caſe was this, a Feme Covert having 


bower to deviſe Lands, deviſed them to her Executors to pay 500 l. out 
o chem to her Son at 21, provided if the Father of the Son did not 
ve a ſufficient Releaſe to the Executors of the Goods and Chattles in 
ch a Houſe, then the Deviſe to be void and go to the Executors, 2 
Vent. 352. Paſch. 33 Car. 2. in Canc. Cage v. Rulilel. 

5. A Deviſe of Lands was made to the Eldeff Daughter paying 100 l. to 
i (cond Daughter, and 1001. to the third Daughter &c. and if the 
if Daughter did not pay the 100 l. to the ſecond Daughter by ſuch a 
oy, then He deviſed the Land to the ſecond Daughter, the paying her 
S/iers Portions by a certain Day; and if ſhe did not pay, then he de- 
lied the Land to the third Daughter &c. It was reſolved this was nor 
the Nature of a Mortgage to be redeemable after the Time of Pay- 
ment was Over ; but that, the Eldeſt Daughter not paying at the Time 
,»1nced, the ſecond Daughter ſhould have the Land, and the Eldeſt 
hig no Relief. 2 Freem. Rep. 206. pl. (280. b.) Mich. 1695. cited by 
he Maſter ot the Rolls as Man's Cafe. 


* 


— 


(K. c) Condition broken. 
Made good in Equity, tho the Deviſe is void in Law. 


/ie w be divorced from her Husbaud ; the Gitt was made good, 

tho che Condition was void. Toth. 141. cites 6 Jac. Tenant v. Bray. 
2. A dcvited to his Wife for Life, and atter to his Eldeſt Son, on 
Condition that it his Wite ſhould be with Child, 801. thould be pa:d 


Child, and after the Mother and Eldeſt Son convey away the Lands to 
a Purchaſor ; upon Notice proved of the Will, the Money was decreed 
to the Daughter, and declared it was a Truſt deviſed to go with the 
Land, and yet this Will was void in Law as to the Legacy, ſeeing he 
who was to have the Benefit of the Breach of the Condition was Heir, 
and ſo the Party that ſhould pay the Legacy. 3 Ch. R. 93. 24 Car. 1. 
dich v. Atterby. 2 


(L. c) On Condition. 
Extent thereof. 


l. Seiſed in Tail of Lands in D. makes an Exchange with B. for 
Black-Acre; B. being alſo ſeiſed ot Green-Acte and White— 

\cre, deviſes Green- Acre to his Heir at Law, and White- Acre to a Siran- 
4% Proviſo that he does not re-enter or claim any other of his Lands, and 
: be do, then the Eſtate deviſed to ceaſe. A. dies ; the Heir enters in- 
V Ihe entailed Lands, and waves Black-Acre taken in Exchange, and 
ore any other Entry, the Heir of B. enters upon Black-Acre, which 
48 x. Was 


e than what the Law implied, and in the Principal Ca'e the 


. Deviſe made to a Daughter to pay her a Sum of Money / 


ly the Heir at Law to the Child after the Mother's Death; She had a 
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was given in Exchange by B. This was held no Breach of the Condi. 
tion, becauſe Black-Acre was not B's Eſtate at the Time of the Deu 
and therefore out of the Condition. Godb. 99. pl. 115. Mich, 28 wn 
29 Eliz. C. B. Barber v. Topfield. = 
2. A. charged Lands with Payment of Annuities to Younger Chili, 
and if my Heir does not pay them, then I will that my Executor jbal) fan, 
the Order &c. of my Lands to perform my Will, and my Son and Hy, th 
have no meddling therewith. It was held by all the Juſtices again 
Popham, that Heir here is Nomen Collectivum, and extends to the Hen 
ot the Heir of the Deviſor, and fo to every Heir; though Pophan 
thought that the Intent ſhould not be ſtretched in a Condition, Cro. |, 
145. pl. 4. Hill. 4 Jac. B. R. Molineux v. Molineux. 
3. A. deviſed to B. all his Lands in H. for his Life, Remainder tu jj; 
firſt and other Sons in Tail &c. and all the Reſt and Refidne of his |, 
Real and Perſonal to B. and the Heirs of his Body, upon Conditicy in bock 
Bequeſts that he pays his Debts and Legacies. Ld. Cowper held thut 
the Condition extended to both Deviſes, as well to the Eſtate in H. 
to what paſſed by the General Deviſe of the Reſt and Relidne of Reil 
and Perſonal. 2 Vern, 594. pl. 533. Mich. 1707. Grimſton v. Lg 
Bruce. | 
4. A. deviſes 150ol. to B. C. and D. to be paid at their reſpetint 
Marriages, as well Principal as Intereſt, aud if any of thei: die luna 
ried, her Legacy to go to the Jurvivor or Survivors, C. married and re. 
ceived her Share; 1. died unmarried; per Cowper C. the Condition, 
though not again repeated, thall go to the Whole, as well as to what 
accrued by Survivorihip as to the Original Deviſe. 2 Vern. 620. pl, 556, 
Mich. 1108. Moore v. Godfrey. 


— — 


(M. c) Condition Precedent. 
What 1s. 


Though in I. IHE Word Paying makes a Condition ſubſequent ſubſequent 
Grants Arg. Arg. Mo. 363. 38 E. 3. Fol. 11 & 12. Devile ol Land 
Sy to A. ſo that he pay my Debrs, viz. 1cl. to J. S. and 121. to W. K. 
the Condi. The Payment ought to be upon Requeſt and ſubſequent, and cites 4 


tion prece - E. 6. Br. Eſtates 7 8. 
dent be per- 


formed, yet it is e in Wills, for Wills ſhall be guided by the Intent of the Party. Cro. I. 
219. Jennings v. Gower. -— Le. 229. 8. C. 


2. A. by Will in Writing deviſed his Leaſehold Eſtate to 7 A 
(being ſeiſed of other Land in Fee) after deviſed to His Fxecitors r - 
Refidue of his Efate, Mortgages, Goods &c. his Debts paid out 4 j 
ral Fxpences diſcharged. In this Caſe the Payment of the Debts © 5 . 
Condition Precedent, fo that the Executor cannot have it * 
Debts paid and Funerals diſcharged. See. Trial (A. g) pl. 15. © 
£ Hill. 10 Car. B. R. Wilkinſon v. Meream. n 
Gibb Eg. 3. A. deviſed a Term for Years to his Wife tor Lite, and alte hn 
Rep. 4 „Death to the Child [ve was then enſeint with, and if ſuch Chia ops 
8 5 $4 21, then he deviſed it as to one third Part zo the Wife, ber i be Tine 
Keeper ac- and the other two Thirds to” J. S. The Wife was not enſeint ar N 
cordingly.— of the Will, yer the Lord Harcourt held the Deviſe good - oo 
Abr. Ell. juch third Part of the Term, Ch. Prec. 316. pl. 241. Mich 1, 


ſes 255. 4 
- 75 8 Jones v. Weſtcombe. (Fo 
held accord- 


ingly. 


Deviſe. 


(N. c) What ſhall be a Determination of the Condi- 
tion, Limitation, or Contingency. 


I. E VIS E 10 A. and his Heirs, and if he die before 24 and without 
Heir of his Body, then to B. It A. attains 24 he has a Fee. D. 
124. 4. pl. 38. Mich. 2 & 3 P. & M. Anon, | 

2. A Man deviſeth his Lands to his Wife de Anno in Annum till his Son 
ſpall come to the Age of 20, and dies; the Wife enters, the Son dies befor? 
he attains 20 Tears. Reſolved, the Intereſt of the Wife was determined; 
but by Dyer, it the Deviſe had been until the Son ſbould or might come to 
the Aze ot 20 Years, there, notwithitanding his Death, the Eſtate of 
che Wite had continued. Mo. 48. pl. 143. Paſch. 5 Eliz. Anon. 

z. It any of his Sons ſhall alien or demiſe any of the Lands deviſed befors 

0 Tears of Age, that then the other jhall have the Eftate ; The El- 
gelt, betore his Age of 3o aliened the Land; the youngeſt Son before 
lis Age of zo Years enters for the Alienation, and after, before his 
Age of 3o Years aliens the ſame. Adjudged, that after the Entry tor 
the Alienation, the Land is diſcharged of all Limitations, Owen 8. 
Hill. 30 Eliz. C. B. Spittle v Davis. 
4. Termor for Years of a Cloſe deviſed his Cloſe tv A. after he ſhall 
alt.u 22 Tears of Age, and if he dies within the Term, the Remainder 
oi the Term 0 B after he ſhall attain the Ape of 22. A. attained 22. and 
entered and died within the Term, and after B. died within the Term 
under 22. The Executors of A. ſhall have the Term and nor the Ex- 
ecutors of B. nor ot the Teſtator himſelt. The Deviſe to B. is ex- 
pretsly limited upon a Contingency, and his dying before the Contin- 
rency happened, deſt royed the Contingency and makes the Deviſe by 
Matter Eæ poſt Facto void. 2 Sid. 130. 151. Hill. 1658. & Paſch. 
1659. Fynimore v. Crocktord. | 

5. . deviiet Land to B. for 30 Tears after the Death of C if C. die 
wihiy ten Years next. 2 Sid. 151. Cites it at held per Popham, 1 Rep. 
155 5. that if C. ſurvives the 10 Years the Deviſe was utterly void, 
an that the entire Term paſſed to B. the firit Deviſee, and ſays thac 
no the Court held this tor good Law, in the Caſe of Fynimore v. 
Crockford, | | 

6. A. poſſeſſed of a Term, deviſed it to his Wife, and after her Death 
to B. his Son (being beyond Sea) when he comes back, otherwiſe C. another 
Son to have the Term. The Wife died, C. in the Abſence ot B. entered, 
and adjudged that the intire Term was in C. cited per Glyn Ch. J. 2 
Sid. 152. as Rotham's Caſe. ä 

7. Deviſe of 600 J. zo B. to be paid within /ix Months after my De- 
ceaſe, After, in another Part of the Will, wy Vill is, that if B. die be- 
fore 21, 1 give the 600 J. 10 C. Teſtator died and aſter fix Months, but 
betore B. was 21, Viz. at 19, the Executor gave B. Bond for the 60 1. 
B. by Will bequeathed it to J. S. Ld. Shaitsbury decreed the 600 1. to C. 
but upon Rehearing by Ld. Nottingham, aſſiſted by two Judges, it was 
decreed thar the Security was a good Payment, and that the Will having 
taken Effect by Pay ment at the End ot ſix Months, the Property wes abſo- 
lutely veſted in B. and the Contingency at an End; for where a certain 
terminate Time is appointed for Payment of a Legacy, and afterwards 4 
Untingent Clauſe is added touching the ſame Legacy, ir will be inconſiſtent 
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ain” Deviſe. 5 
unleſs the Contingency happen within the Time appointed fer Por 
Fin. R. 26. Mich. 25 Car. 2. Clent and Sutton v. Bridges. » 
8. Teſtator deviſed his Eftate to his Executors for 15 Years aſter F 
Death, with a Power for them to nominate which of the Sons of -N y 
ſgould paſs the ſaid Lands, The Court directed the Executors to ow 
nate one within a Fortnight, otherwiſe the Court would nominate one of 
them. Fin. Rep. 53. Hill. 25. Car. 2. Moſeley v. Moſeley, 
+ Chan Rep... 9- A. deviſed 600 /. a-piece 10 B. and C. to be paid at 21. and vane 
131. Bur- the Reſidue of his Perſonal Eſtate 0 &. and alſo his Lands; by; if eithe 
grave v. die in their Minority, the Survivors ſhould be Heirs in equal Proportions 
M hitwich. G. died under Age, B. being ot Age bur not C. and decreed that a c 
* 0 GEEFREA ety of the Reſidue upon the Death of G. immediately vetted ay 
accordirg'y. 2 2 2, : in h. 
5 and C and was no longer ſubject to any Contingency on the Death 

of C. ſhould the die under Age. Fin. 436, Mich. 31 Car. 2. Burgra.e 

V. Whitwich. | 

Comb. 201. 10, Sir H. M. being ſeiſed in Fee of Thirty-five Share in the New. Rig, 
<q 192 "op and having a Son by the firſt Venter and Five Children by the 9,4 
SC ag. Fenter, deviſed to his Five Children by the ſecond Venter five Share. 
judged that ſcil. ro H. and his Heirs one Share, to A. and ber Heirs another Shan. 
hey were provided that it any of his ſaid younger Children die before they that] 
Tevans have attained his or her Age of Twenty-one, or be married, that then 
N the Share of ſuch Child ſo dying ha go to the Reft of the fad 
for Lite on- Younger Children Share and Share alike. H. dies unmarried before 
ly; for the Twenty-one; and after A. dies being married, and adjudged upon 4 
Word . Special Verdict, that the Part of H's Share which was in A. ſball go ty 
r "* the Heir, fſcil. her Brother of the ſame Venter and whole Blood, 


the Intereſt and not to the Son and Heirs of Sir H. M. by the firſt Venter. Skin, 
but the 339. pl. 5. Paſch. 5 W. & M. in B. R. Middleton v. Swain. 


Quantity — 


Show. Parl. Caſes 211. Swain v. Lane and Fawlkner S. C. affirmed in the Houſe of Lords, 


11. A Man poſſeſſed of a Term, deyiſed it to Infant in Ventre ſa mire 
if it ſcould be a Son ; and if it thould be a Son and die during his Mul- 
rity, then he deviſed it to his Grand-Son, after which he died, leaving 
his Wife Executrix, and the Child was after born, and proved a Daughter, 
and it was adjudged without Argument that the Executrix, and not the 

+ Grand-Son, ſhould have the Term, becauſe the Grand-Son Was not to 
have it but upon a precedent Contingency, viz. the Birth of a Son and his 
Death in his Infancy, which Condition mult be firſt pertormed, and it 
appears plainly that the Intent of che Teſtator was, that he ſhould not 
have it otherwiſe. 12 Mod. 128. Trin. 9 W. 3. Graſcott v. Warren, 

12. A. has four Children B. C. D. and E. and deviſes à Houſe to each 
of them, and the Heirs of their ſeveral Bodies; and then adds, but my 
\Will 1s, that F any of my ſaid Children die before 21 or unmarricd, tit 
Part or Share of him ſo dying ſhall go over to the Survivors. B. died a- 
ter his Age of 21, but unmarried. Per Holt Ch. J. B's Houſe ſhall go 
over to the Survivors; And it C. dies of Age and unmarried, his thall 
go ſo too; But what goes over on either of their Deachs thall not go 
over a ſecond time; And that by the Deviſe over only an Eſtate paſled 
to the Survivors tor their Lives in ſuch Shares; and decreed accord- 
ingly. 2 Vern. 388. pl. 356. Mich. 1700. Woodward v. Glasbrook. 

13 A. deviſed Portions to B. C. D. and A. to be paid at theilt 
reſpective Ages of Twenty-one or Marriage, and if any of them die le- 
fore the time of Payment, or without Iſſue, then his or their Share 1g 
the Survivors or Survivor of them and his Heirs, D. died without | 
ſue under Age and unmarried. The Matter of the Rolls held chat 


D's Share was liable to the Contingency of Surviving till it came 1d 
the laſt, and that therefore B. the Plaintiff is not yet intitled te 
have his Share of D's Principal. But not Direction being gen 
as to the Llatereſt in che Will, it was decreed that B. have 2 pf. 

portioustl? 


e Deviſe. 245 
—ionable Part of the Intereſt during his Lite, elſe the Intereſt muſt 

lie dead till it come to the laſt, which would be inconvenient, though 

n Caſes not ſo circumſtanced the Legatee has not been allowed the 

Arrears or growing Intereſt, but it has tallen into the Reliduum ot the 

Perſonal Eſtate. Ch. Prec. 528. pl. 325. Paſch, 1719. Nicholls v. 

_ being ſeiſed in Fee, and having three Sons, deviſed Black- 

Acre to Giles his Eldeſt Son and to his Heirs, and White-Acre to 

Edward his ſecond Son and his Heirs, and a Rent Charge of 501. per 

Ann, ifſuing out of White-Acre to Roger his Youngeſt Son and his 

Heirs ; Proviſo, that if either of his Sons ſhould die without Iſſue, 

being the other to, ſo as his Eſtate in Lands ſhould come to the other 

1:0 Sons, then the Rents ſhould ceaſe. Giles died leaving Iſſue John 

peacock the Defendant; and Roger died without Iſſue; ſo that this 
Contingency could never happen, becauſe Giles had Iſſue, and he be- 

ing dead, and Roger likewiſe without Iſſue, their Eſtate in Lands 

could never come to two, where Edward alone was ſurviving, there fore 

the Rent-Charge mult deſcend to the Detendant as Heir at Law, being f 
the Son of Giles, the Eldeſt Son of the Teſtator; for this is an Execu- hy 
tory Deviſe to cwo on the Contingent of one dying in the Lifetime of 
the other two, which Contingent muſt ariſe within the Compaſs of one ; 
Lite, otherwiſe it is void; for it is plain that the Teſtator intended h 
this Benefit of Survivorſhip during his Sons Lives only; And the Court [2 
being ot that Opinion, Judgment was given tor the Defendant. 8 Mod. h 
147. Hill. 11 Geo. Parſons v. Peacock. 

15. A. ſeiſed in Fee deviſed his Lands 0 B. his Sou and only Child 
in Tail General ; and if B. ſhould die without Iſſue and MH his Wife ſurvive 
him, then the Wife to have the Fremiſſes for Life; Remainder to C. his 
Her for Life; and after her Deceaſe (B. being dead without Iſſue as afore- 
ſaid) then the Remainder to R. and his Afigns for ever. A. died; M. 
died living B. atterwards B. died without Iſſue, and C. enter'd and en- 
ſoy'd tor her Lite, and being Heir at Law on the Death of B. without 
Iſtue, the Queſtion was between the Heir of C. and R. the Deviſee of 
the Fee, Whether this Contingency of B's dying without Iſſue in the 
Lite-time of B. was annexed as well to the Deviſe to R. as to the De- 
viſe to C. ſo as to prevent its taking Effect; And this Matter coming 
on at Chelmstord Aſſiſes, and being by Conſent made a Caſe to be de- 
termined by Mr. Juſtice Reynolds who tried the Cauſe, he took Time ; 
to contidergpt it, and then delivered his Opinion, that the Contingency i 
extended to all the Deviſes. 2 Wms's Rep. 390. Mich. 1726. Davis if 
v. Norton. 

16. A. bequeath'd ſome South-Sea-Stock and Annuities 0 Truſtees to 
apply the Dividend, for the Maintenance of E. his Grand- Daughter till 21 
o Marriage, and at that Age or Marriage, with Conſent of F. N. and 
J. S. they ſhould transfer the Stock Sc. to her; But if ſhe marry without 
their Conſent, then the Executors Truſtees to pay her the Dividends 
during her Lite, and aſter transfer the Stock and Annuities to her Chil- 
dren, and it the die without Iſſue, then to go over. E. lived to 21 and 
never married, Ld. C. King held that E. being 21, the had an abſo- 
lute Intereſt veſted in her, and that the Forfeiture mutt be intended 

oly of Marriage without ſuch Conſent before 21. and decreed the 
Lock and Annuities to be transferred to her. 2 Wms's Rep. 547. 
Trin, 1929. Desbody v. Boyville. 
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(O. c) Entry by the Heir for the Condition broken. 
In what Caſes. 1 


Br. . 3 Man deviſed his Land. to ſell by his Executors, and to mh 
kms p 8 39. Diſtribution for his Soul and dies, and A. and B. tenders Money 


immediately for the Tenements, but not to the Value, and the Exccutorg . 
Faſed, and held the Lands in their Hands by two Tears, and ſold wy, 
dear, and took the Profits to their own Uſe, without diſtriluting any Thin; 

9 


for the Soul 8c. And becaule they refuſed to fell upon the Tender and 
converted the Money to their own Uſe, the Heir recovered againk 


c 


them in Aſſiſe; Quod Nota. Br. Deviſe, pl. 19. cites 38 Aff. z. 
2. If Executors or other who are put in Truſt by Deviſe to ſe! & | 
vill nat perform the Truſt, the Heir may enter; per Thorpe; quod 0 
5 negatur. Br. Deviſe, pl. 46. cites 39 Aff. 17. 
But if there 3. If a Man ſeiſed of Land deviſable in Fee, deviſes the ſame unto 


3 = J. §. Clerk, upon Condition that he fhall be a Chaplain, and hall ling 
Remainder lor the Soul ot the Deviſor all his Lite, and that after his Deceaſe the 


unto a Stran- I. and ſhall remain unto T. S. Mayor of S. and his Succeſſors, to find q 
ger in Fee Chaplain perpetually for to ling for the Soul of the Deviſor, and the e. 


by Deed in- ; : . Toh ] 2 
2 4 viſor dies, and F. J. being of the Age of 24 Years, enters and holds thy 


Condition that Land for fix Tears, and is not a Chaplain, the Heir of the Deviſor may 
the Leſſie enter tor the Condition broken, for the Remainder ſhall not be defeat. 
ſhall pay ed, but thall take Effect after the Death of the Deviſee for Liſe, Tame 
e e Quære. Perk. S. 563. 


at the Feaſt 
of Eaſter unto the Leſſor and his Heirs, and after the Condition it broken for which the Leſſor does enter, 
now by his Evrry the Remainder is defented, becauſe it was all by one Deed, and the Condition did 
depend upon the whole Eiſlate &c. And the Leſſor cannot have a lefler Eftate when he enters for the 
Condition broken than he had at the Time when he left the Poſſeſſion &c. no more than a Man 
ſeiſed of Land in Fee by Matter in Deed or in Writing can leaſe the ſame Land for Life, reſerving 
unto himſelf a leſſer Eſtate in Reverſion than a Fee &c. And yet in the Caſe of a Deviſe, the Re. 
mainder ſhall not be avoided by the Entry of the Heir for the Condition broken, becaule the Will of 
the Deviſor ſhall be obſerved inaſmuch as it may be &c. Perk. S. 564. Ry 

If a Man ſeiſed of Land in Fez leaſes the ſame Land for Life, the Remainder unto a Stranger in 
Fee, reſerving unto the Leſſor and his Heirs 10s. Rent, and if the Rent be behind &c. that the Le. 
ſor and his Heirs ſhall enter for the Condition broken, and ſhall retain the Land during tie Lite of 
the Leſſee and no longer, if the Leffor enter for the Condition broken in the Life of the Lelſe, 
and afterwards the Leſſce dics, he in the Remainder may enter upon the Leſſor, and have his He- 
mainder &c. And know, chat in the Principal Caſe, the Remainder cannot take Efetiprejently a 
the Condition broke, becauſe the Deviſe a, once effectual in the Deviſee for Life. Perk. S. 565. 


th. 


(P. c) To the Heir. 


How he ſhall take. What Eſtate ; And where . 
Deviſe or Deſcent. 


Goldsb. 88. I. H E Heir ſhall not ate by Deſcent where there is 4 Remaigit 
pl. 14 8 P. over. Arg. Mo. 363. cites 2 Ma. Br. Deviſe 41. 


But 
where a Younger Son is made Tenant in Tail, Remainder to the right Heirs of the Teſtator, and Tela 
dies, and then the Youngelt Son dies without Iſſue living his Elder Brother, the Elder Brother - 
take by Deſcent, and not by the Will 1 Salk. 233. Nottingham v. Jennor. — Wrns's Rep. 23 
S. C. and S. P. admitted by Holt Ch. J. Ld. Raym. Rep. 570. S. C. and S. P. by Holt Ch.. 


2 Sid. 53. 2. Deviſe to the Heir and his Heirs tor ever at his Age of 24. and 
cites 8. C. he die without Iſſue, Remainder in Jail; the Heir attains 24. He 1 
by Deſcent, becauſe the Fee Simple is given to him, and 22 


nc6! 


— 


fel now by the Will. D. 124- pl. 38. Mich. 2 and 3 P. & M. 


non. A 5 
Where the Deviſe is for the Benefit of a Stranger, there the Heir Mere a 


hall rake by the Deviſe, and not by Deſcent, Per Widdon J. 3 Le. 26. Peviſe was 


pl. 53- Mich. 15 Eliz. B. R. in Caſe of Cowper v. Burrough, alias 1 


Tower v. Burrow. (ho vas 
| 7 . 3 Heir. at Law) 
and tis Heirs, paying 100 I. when he ſball come into Poſſeſſion ; A. died in the Life of the Wife. De- 
creed that the Heir at Law of A. 1s chargeable with the 1001. he taking only by Purchaſe, and no: 
by Deſcent. 4 Nov. 1738. r at the Rolls. Miles v. Leigh. 5 2 0 
Where a Deviſe is 7 the Heir at Law in Tail, Remainder in Fee to a Stranger, the Hei . 
fuſe the Deviſe for the Prejudice of the Stranger. Br. Age, pl. 2. cites 3 H. 6. 46. e 


Deviſor has Iſſue two Daughters by ſeveral Venters, A. the Eldeſt, This Liber- 
B. the Youngeſt, and deviſed one u ty of his Land to his IWife for ſeven ty given to 
Yars, and that A. enter into the other Moiety the Day of the Marriage; . to euter 
and turther he wills, tnat if his ſaid Wife be enſeint of a Son, that then Pow the 
the Son ball have the Land, and if with a Danghter, that then his 33 
Daughter ſlall have her Part and Portion of his ſaid Lands with his under ſtood 
ther two Daughters. The Wite was not enſeint; the enters into the 3 * Deviſe 
Moiety within ſeven Years; A. marries and enters into the other hy" Big 
Moiety; B. dies without Tue ; the ſeven Years ended; A. had bur a 1 3 
Moiety of this Land deviſed to her, and not three Parts of it; for the the Uſe an 
Heir of the whole Blood ſhall have the other Moiety by Deſcent alone, O-cuparion, 
and ſo was it adjudged, which is partly contrary to the Words of the has ae for 

= 5 - e Lender- 
Will. And. 47. Trin 17 Eliz. Cooper v. Burrold. neſs ter 
Age Canna 


3 Le. 25, 26. pl. 53. Anon. but 


do. D 342. a, b pl. 54. Tower v. Burrow. S. C. adjudged. 
S. C Jenk. 242. pl. 25 S. C. 

If A has Iſſue four Daughters, and he deviſed to one of them, it is good for the whole Land ſo d 
viſed to her, and no Part ot the Land fo deviſed ſhall deſcend to the other, Per Doderides T Goa 
412. pl 449. Trin 21. Jac. B. R. in Summers's Caſe. 8. P. by Doderidge J 2 Roll Reg in "Vi 

A. has two Daughters B. and C. — B. has a Son and dies. — A, deviſed the Land to the 5 Py | N , 
Heirs, — He takes the W hole by Deviſe, and not a Moiety by rhe Deſcent as Heir and a Moe. by 
the Deviſe ; For there can be no ſuch Deſcent as the Deſcent of a Molery to one Coparcener a5 . 
dot the Deſcent is to all. 1 Salk. 242. pl. 3. Hill. 1 Ann. B. R. Reading v. Royſton. — — C an. 
oO 222, Rawſton v. Reading. S. C. adjudged on a Caſe ftated, that the Son took the Whole by 

urchaſe. ä 


5. Deviſe to his Wife till his Eldeſt Son ſhould be 24, and then the; Le 64 pl. 


Wife ſpould have the Third Part for ker Life, and the Sou the Rejtaue, 96, ö. C in 
ad that if the Son die before 24, without Heir of his Body Remainder over ; > IO oe 
Wes, = : . g — .. 
The Levifor died, and the Son came to 24; Per Dyer and Manwood J. Ibid +» pl. 
here is not any Eſtate Tails for no Eſtate Tail was to ariſe before his 107. 8 C in 
Aok 24, and therefore the Tail ſhall never take Eflect, and the Fee toridem Ver- 
Sunple delcends and remains in the Son, unleſs he die before 24, and 3 
then the Entail veſts with the Remainder over, but now having at- * x Pro 
Ms 21 . 0 39. , 
taincd his full Age, he hath a Fee Simple, and that by Deſcent, 2 Le. 2 and 3 P. & 


11. pl. 16. Hill. 20 Eliz. C. B. Hind v. Lyon. all vac 
S. P and 


that no Entail is made by ſuch Will, but the Fee Simple deſcends to the Son. [This ſeems to be the 


15 notwinhitanding the Diſtance of Time.) So where it was to the Wite till the Son's Age 
a 55 Remainger to the Son in Fee; per Gawdy and Fenner J. the Son ſhall be adjudged in by Deſcent 
ut Clench J. contra. 4 Le. 35. Baſpool's Caſe. | , 


6. A ſeiſed of Lands in Fee has Ifſue two Daughters B. and C and 
deviſed the Lands zo B. his Eldeſt Daughter, that the ſhould pay 107 70 
5 ar ſuch a Day; the Money was nor paid; C. may enter into rhe 
loiety ot the Land. Le. 174. pl. 242. Trin. 30 Eliz. B. R. Crick- 
mer v. Patterſon. | 
7. A, ſeiſed of Lands in Gavelkind has Iſſue B. C. and D. and he Id 3:5 
deviſed to them, being his Heirs by the Cuſtom, and their Heirs, AD" If 
r 
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. Goldsb. 88. 


in the diſtinct Character, wereby he intends them the very Words, That every one ſhall b: Heir 


| ſach Caſe he ſhall take by the Deviſe. Per Periam. Gol isb. 88.*pl. 14. Paſch, 33 Eliz. Anon. 


. — — 3 e 
Deviſe. 


RR 


—— — 
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not be in by eq ually to be divided among them ; they ſhall be in by the Devise a 


8 now they are Jointenants, and the Survivor ſhall have the Wal 
2 Bal whereas it the Lands ſhould be held to deſcend they ſhould be * | 


narts or Te- ceners, and ſo as it were Tenants in Common; and though the Worg 
nauts in ſubſequent, Equally to be divided among them, makes them Tenants . 
Common. Common, yet that does not mend the Matter. Le. 112. pl. 254. Paſth, 
pl. 14 ſeems 39 Eliz. C. B. Bear's Cale. 
ro be S. ( | 
8. A. has two Daughters who are his Heirs, and deviſed his L457 

3 Le. 128. Fo . | ns to 
S. P. in Caſe His two Daughters and their Heirs, and dies; per Omnes |, they ſhal 
of Hedger take as Fointenante, for the Deviſe gives it them, and tor the Benefit of 
v Row — the Survivorſhip between them. Cro. E. 431. pl. 36. Mich. 3) and 38 
8 Eliz. B. R. Anon. | 


Anon, 
Goldsb 88. | 
pl. 14 SP. Ibid. 141. pl. 53. S. P. 
Cur. Anon. | 


Goldsb. 28. pl. 2. Mich. 28 and 29 Eliz, per tor 


9. Ita Man has Lands in Borough Engliſh and Guildable Lands and has 
two Sons, and deviſed all his Lands zo his two Sons and dies, both of them 
ſhall rake joiarly, and the Younger ſhall not have a diſtinct Moiety in 
the Burough- Engliſh, nor the Elder in a Guildable Land, but they 
are both Jointenants. Per Fenner. Ow. 65. Hill. 3) Eliz. Anon. 

10. If one hath only two Daughters, and deviſes his Land to them 
in Fee; they ſhall be in by Deviſe as Jointenants, and not by Deſcent 
as Parceners, but it he have but one Daughter it is void. Goldb, 141. 
pl. 53. Hill 43 Eliz. 

1 Bald. Cr. 11. A. had three Sons, B. C. and D. and deviſed Black- Acre 10 ;. 
8 C Creen- Acre to C. and White- Acre to D. And that F any of them died, the 
S. C.cired ther ſurviving ſhould be his Heir. A dies, B. died. F leming Ch, |. 


4 9 4 Thought Black-Acre would veſt in C. and D. by way of Remainder, 


2 Sand. 386, and that they ſhould take, though the Freehold by the Deſcent of the 
in Caſe of Fee was drowned. But all the others held, that in regard nothing but 
Purefoy v. a Freehold paſſed by the Deviſe, the Reverſion in Fee deſcending upon B, 


R . * 7 4 | c 1 | 
Polio 481. had drowned the Hftate for Life, and that his Death after could yt re- 


Trin. 29 92ve and veſt the Remainder in C. and D. and adjudged accordingly, 
Car. 2. oF, Cro, J. 260. pl. 21. Mich. 8 Jac. B. R. Wood v. lngerlole. 
in Caſe o | 

Forteſcue v. Abbot obſerves that this Caſe of Wood v. Ingerſole is alſo reported in 1 Bulſtrode 61. 
There it is put that a Man had tiree Sons, and Lands in three Counties, and deviſed the Lands in 
one County to one Son, in another to the fecond Son, and in the other to the third Son, and that if 
any ot his Son» die, that then the one of them to be Heir unto the other; In'Crook it is, That the other 
ſurviving ſhall be his Heir; ſo that as it is penn'd in Crook, it differs very much from Bulftrote; 
for if the Words were as in Bulſtrode, it is only one of them that was to be Heir unto the other, 
therefore only one, and not both of the Survivors could take; but as it is in Crook, that the other 
ſurviving ſhall be his Heir, it may bear a Conſtruction that both ſhould be Heirs Jointly. Now that 
this Caſe in Crook is not very caretully reported, appears plainly; for the End of the Caſe is plainly 
miſtaken ; for it is there ſaid to be adjudged for the Plaintiff, whereas it is apparent that it ſhould be 
ſaid for the Defendant; Next Crook's own 2 afterwards repeats the Words differing from the 
Caſe as he had before put it, and more agreeable with Bulſtrode ; for he afterwards repeats them thus 


unto the other, and upon View of the Roll which is in Paſch. 7 Jac. K. 155. the Words are, And 
if any of my Sons die, the one to be the other's Heir; then it will be very plain that chele latter 
Words will be void. 


Hob. 30. 12. If a Man deviſe to his Heir it is a void Deviſe, for the Deſcent 
8. + ſhall be preferr'd. Per Dodridge J. Godb. 412. Trin. 21 Jac. B. R. 
* p. in Sommer's Caſe. 5 

g. 8 P. 
— Ibid. 80. 


Per Glinn Ch ]. S. P. Ualeſs it be of other Eſtates than <won!d have deſcended. Pl. C 545. b. 
— But to the Heir and a Stranger, is good Goadb. 94. Godb. 412. S P. per Doderidge J- 
And in ſuch Caſe they are Jointenauts for the Benefit of the Stranger. Godb 94. pl. 195: Mich. 
28 & 29 Eliz. C. B. It a Man may have any move Benefit by the . than by the Deſcent, Þ 


13. A. 


4 


. Go 8 — wy » * 
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5 A. has Iflue a Son and a Daughter by the fame Venter, and de- Hurt. $;. 
jd his Landis to his Son and his Heirs for ever, and for want of Heirs of S C. ad- 
15 99% 10 his Daughter aud her Heirs for ever, and died, Whether the judged ac- 


«on had Ettare in Fee or in Tail by this Will? For he could not die 8 7 N 


if hi 11 ; : ; S. C. cited 
without Heir it his Siſter ourhvec him, who was to take according to Arg. Ld. 
che Iutent of A. and per two Juſtices it is an Eſtate Tail in the Son, Raym Rep. 
Tie Remainder to the Daughter, who might be his Heir, ſhew'd that 599: 4nd 

Th ; . by Holr 

the Devite to him and his Helrs, could be intended only to he to him (6, J. ibid 
ind the Heirs ol his Body. But per three Juſtices it is a Deviſe in Fee, 555, Trin. 
but all agreed, It the Remainder had been to a Stranger it had been 12 W. 3 
void, tor then the Son had an abſolute Eſtate in Fee, atter which there Lit. 


could be no Remainder, which Vaughan ſays is undoubred Law. 2 5. 


Vauch. 269. eltes Cro. C. 57. [pl. 1. Hill. 2 Car. C. B.] the Caſe Alien. S. C. 


of Hearn v. Allen. held by 


: three Juſ- 
tices to be Fee Simple. 


14. A Father being ſeiſed in Fee deviſeth Lands 70 his Son and Heir, S. C. cited 
and to his Heirs, upon Condition that he ſhould pay his Debts within a 1 
Year, and if he failed, that his Executors ſhould fell and pay his Debts; 4 4 14 p 
He entered but did not pay the Debts, and the Execurors centred and Powell J. 
el. Held this was Atlets by Deſcent, for although the Son hath a 1 Salk. 242. 
we, ver he has it as a Purchaſor, being tied with ſuch Condition. pl. 2. Hill 


(ro, C. 161. pl. 1. Mich. 5 Car. B. R. Gilpin's Cale. 8 


B. in Caſe 


„ Cork v. Smith, in which laſt Caſe it was adjudge1 that where the ſame Eſtate is deviſed to A. 
which be wou'd have taken by Deſcent. He is in by Deſcent, no: withſtanding the Poſſibility of a 


Charge, —— Comyn's Rep. 72. S. C. accordingly. 


15. Deviſe to A. (being Heir at Law) ſor Life, and if he die without Lev. 17. 
[Vie laing at his Death, Remainder zo JL his Younger Son in Fee, bur " Par Fenn 
A. ſhall have Iſſue living at his Death, the Fee to remain to A. Re. T7359 


47. pl. 6. 


: S. C ad- 
Raym. 30. Mich, 13 Car. 2. B. R. Plunker v. Holmes. judg'd. 


** A 1 ; . . . - 2D 

16. A Devife to h Eldeſt Son and his Heirs, within four Years after But if a 
the Death of the Teflator, provided he pay 2ol. to his Executrix, towards Deviſe be 
the Sarislaction ot his Debts 3 he paid the Money; Adjudged, that he made to A. 


wok by Purchaſe and not by Deſcent. 2 Mod. 236. Hill. 29 & 30 and his Heirs 


(who is Heir 


Car. 2. C. B. Britton v. Charnock. 5 at Law) 


1 | <vithm four 
ears, it is a Deſcent in the Interim, and thoſe Words are void. Arg. 2 Mod. 286. in 8. C. 


In. Copyholder ſurrender'd to the Uſe of his Will, and devil:d the 
Lands to his Wite and died. She was admitted to her and her Heirs, 
ad ſurrendred to the Uſe of her Will, and deviſed the ſame to her 
Daughter, (who was her Heir) and died. The Daughter died betore 
ay Admittance. Retolved that the Daughter was in by Deſcent, and 
o tne Land thall go the next of Blood ro rhe Mother, and not of the 
xr ot Kin of the Daughter, not being next of Kin to the Mother. 
Mod. 23. Mich. ) Geo. Smith v. Trigg. 
19. Teſtator ſeiſed of Lands deſcended from his Grand-mither, be- & © ci ed 


Weathed ſeveral Annuities and Charities, and then ſaid that the Re/idue of Arg; $ Md. 


ite Profits ould go to the right Heirs of the Mother's Side ; but Proot 19. 
ng admitted, chat he declared his Mother's Mcther's Heirs ſhould 
we his Eſtate, and the Counſel objected that by this intitling che 
* ot the Mother's Mother the Will would be void and nugaroty, 
Kauſc without any Will the Lands deſcend ſo. Bur Ld. Macclel- 
4 U 2 held 


ER 
7 — 


K — 


_ CO — e 


Deviſe. 
field ſaid, it was only as if Teſtator had ſaid, viz. So far Tate 
and ler fo much of it go from my Heir, who otherwiſe would h "} Ole 
bur Iwill diſpoſe of it no further from the Heirs of the Mothers g.* 
whence it came and where it muſt go, if I ſhould not give it : ide 
Beſides, the Words are not nugatory, becauſe otherwiſe the Teak 


might be intitled. 2 Wms's Rep. 137, 138. Paſch. 1723. | 
Bp. of Lincoln. g 723. Harris y, 


(Q. c) To the Heir on Condition. 


I. Seiſed of Gavelkind Land has Iſſue to Sons, and deviſys t 

A. one of them, viz, the Eldeſt, upon Condition to pay 1ool, 
at a certain Day; The Money was not paid at the Day; If the Youno. 
ett Son may enter into a Moiety upon his Brother, by a Limitation in. 
plied in the Eſtate on Non- performance of the Condition. Quære per 
Manwood. D. 316. b. pl. 5. Mich. 14 & 15 Eliz. 

2. A. deviſed Lands to his Wife for Lite, and after to his Eliiſt gu 
with Condition that it his Wife ſhould be with Child 80 l. ſhould be 
paid by the Eldeſt Son and Heir at Law to the Child, atter his Mo- 
ther's Death a Child was born, and after the Mother and Soy convey 
away the Land to a Purchaſor, and upon Notice prov'd of the Will, z 
Decree was made for the Daughter for the 80 1. and declared it was 1 
Truſt deviſed to go with the Lands, and yet this Will was void in Lay 
as to this Legacy, ſince he that was to have the Benefit of the Breich 
ot the Condition was the Party, (as being Heir) which ſhould pay th: 
Legacy. 3 Ch. R. 93. 24 Car. 1. Smith v. Atterby. 

3. A Deviſe to an Heir o Condition is void in Law yet good in Entity, 
as on Condition that he fell, is void in Law, but it is good by way 
of Truſt in Equity. 1 Chan. Caſes 117. 179. Trin. 22 Car. 2. Pitt 
v. Pelham. 

Freem. 4 Where the Heir takes by a Will with a Charge as paying 200 
Rep. 245. Sc. he doth not take by Deſcent, but by Purchaſe, Per North Ch. |, 


Ed.. and Atkins J. 2 Mod. 286. Hill. 29 & 3o Car, 2. C. B. Brian), 
Court in- CHRarnock. 


. I1 . 0 C- : . : 
. ſo ſhall the Heir of the Heir, the Heir dying before the Time of Paymen 


limited by the Will. Mich. 1738. Decreed at the Rolls in Caſe of Miles v. Leigh. 


5. Lands deviſed to J. S. on Condition to pay 20,0001. to the Hei! 
at Law, viz. 1000 Il. per Ann. till all be paid. The Heir enter 'd to! 
Non- pay ment as for Forfeiture, and Deviſee was relieved ; but Inter! 
was allow'd from the Time of Failure. 1 Salk. 156. pl. 7 17% 
in Canc. Grimſton v. Lord Bruce & Ux'. | 


__— 


— a _—— a. 


(R. c) In what Caſes the Heir or Wife (hall take al 
Interim Eſtate. | 


Perk. S. 543. I. Man deviſed his Land to be fold by his Executor and died, and 
D. P a A2 A. tendered Money to the Executor, and not to the Valli, * 
Wb .- refriſed, to the Intent to ſell it dearer, and held the Land by 70 * 


„ ——— 
— — 3 
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"ud took the Profits to his own Uſe; the Heir entered and well, per 
adicium, and held per Mombray, the Executor may ſell as ſoon as 
on as he can, and in as ſhort Time. Br. Ent. Cong. pl. 124. cites 


All. 3. | 
* Ifa Man deviſes his Land to his Executors to ſell, there the Heir EK S. 542- 


} , . S. P. and 
cannot meddle. Br. Deviſe, pl. 5. cites 9 H. 6. 23. ei 8 0 


3. But it he deviſes his Land zo be ſold by his Executors, there the By this the 
Heir may enter and take the Profits till the Hxccutors have ſold, and by Executors 


| ; . have not 
the Sale the Vendee may enter upon the Heir. Ibid, Poſen af. 
| - . | er ih: Death 
of the De viſor; and in this Caſe the Leſſee for Years of the Deviſor Hall have Aid of the Heir, and 
tor of the Executors. Br. Deviſe pl. 46. cites 13 E ;. In ſuch Cate the Inheritance ſhall 
geſcend to the Heir and fhall continue in him until they viz. the Executors ſell &c. and thin 


the Executors may enter &c. and thereof infeoff the Vendce according to the Sale. Perk S. 541. 
cites 38 All. 3. | 


4. A Deviſe ſhall be taken according to the Intent of the Deviſor ; S C cited 
as if a Man deviſe his Goods to his Feme, and that after the Deceaſe by Vaughan 
of his Feme his Son and Heir ſhall have the Houſe where the Gods are, Vaugh. 
there the Sen fall nut have the Honſe during the Life of the Feme; 26; ant 
for now it appears that his Intent was that the Feme ſhall have the he obicrves 
Houſe allo during her Lite, though it was nor deviſed to her by . 
expreſs Words, per Fineux ; which all the Juſtices agreed. Br. De- Pigegire. 
vite pl. 52. cites 13 H. 7. 17. | berween an 


Implica-ion 
in a Will that is neceſſary, and an Implication that is not negeſſary, but poſſib'e only, that this 


was a Deviſe of the Houſe to the Wife by neceſſary Implication; for it appears by the Will, 


that the Teſtator's Son and Heir was not to have it until after the Death of the Wife, and then it 
muſt either be deviſed to the Wife for Life by neceſſary Implication, or none was to have it during 
the Wite's Lite, which could not be. And that though the Gocds were upon particular Deviſe 
given to the Wife and exprefly, that was no Hindrance to the Wife's having the Houſe deviſed 
to her alſo by her Husband by Implication neceſſary; which I the rather note, becau e Men of 
great Name have conceived, that where the Deviſce takes any thirg by expreſs Deviſe of the teititor, 
ſuch Deviſee ſhall not have any other Thing by that Will deviſed only by Implication hut the 
Truth is, that is a vain Diffetence that hath been taken by many. S. F. Bridgm. 105. and citcs 
8. .. P. per Ray mond Ch. J. Raym. 453. 


the Land tor ever. Per Fineux, Reede, and Tremaile. Br. Feotf- 
ments al Uſes, pl. 12. cites 14 H. 7. 33. & 15 H. 7. 11. 

6. A. deviſed that his Execntors ſhall ſell his Land ; till the Sale the S. P. Fut 
Heir thall take the Profits and they are ſeiſed to his Uſe, and it they 22 * 
do not alien the Heir ſhall have the Land tor ever ; Per Read J. &c. ce, 
Kelw. 45. a. Trin. 17 H. 3. his Exec ulors 


. to be ſold 
the Deſcent is taken away and the Executor may enter and take the Profit. Co. Litt. 236. a. : 


7. A Man willed that F. F. ſhall have his Land after the Death of his Same Caſes 
Fee, and died, now the Feme of the Deviſor by theſe Words ſhall cited b, 


have the Land tor Term of her Life, by Reaſon of the Intention #4 he 1 


bis Will. Br. Deviſe, pl. 48. cites 29 H. 8. —S. C. of * 
|; 13H 7 

cited by Popham, Pl. C. 521. a. ad finem.— S. P. agteed by all. Br Deviſe, pl 52. cites Tem oe H- 

8— 8 C. cited Vaugh. 264, 265. by Vaughan Ch. J. who ſaid that by this Caſe and tue Cale 

in Br. Deviſe 52. there is no excluding of the Heir, and yet it is ſaid the Wife ſhall have the 


nd during her Life by Implication, which is no neceſſary Implica' tor, as in the Cate of 15 H. 2. 


ut only a poffible Implication, and ſeems to croſs that Difference I have taken before. Bur this 
Caſe of Br. hath many Times been denied to be Law, and feveral Judgments have been given 
*gatnſt it. TI ſhall give you ſome of them, to juſtify the Differences I have taken exactly as I ſha.l 
preſs the Caſes, | 

8. A 


6 2 Deviſe. 
us = 1 


Het 7%. $8. A Man ſeiſed of a Manor, Parcel in Demeſne and Parcel in = 
Wakeman's vice, deviſes to his Wife for all the Demeſne Lands, and ai} 1 


, 


\ 


22 


5 C. 5 1 the ; 
i totidem vices and chief Rents for Fifteen Tears ; and deviſes the whole hee 
Vervs. another after the Death of the Wite ; Relolved, that the Deviſe tboul, 


Dal. 5. S. C nyt take Effect for any Fart of the Manor, till after the Death of th 
- — Wile, and that che Heir of the Deviſor after the Fitteen 7 
Ihe De. ſpent, and during the Life ot the \Wite, ſhould have the Services Ry 
metres had Chiel Rent. Mo. 7. pl. 24. Trin. 3 E. 6. Anon, 
been to lis 
Wife for Lite, and the Services and Rents for Fifteen Years and the whole Manor after h 
Wife's Lite to A. and that after his Wiſes Life and the Life of 4 his Heir ſhould have the * 
meſnes and Sertices end Renis, in that Caſe the Wife wonld have the whole tor Life after 4 
Fiftcen Years expired, otherwiſe no one ſhould have the Rents &. after the Fifteen Yea : 
ber Life, which was not to be intended. Per Vaughan Ch. J. on citing the Caſe of Ms. 
Vaugh. 265. in Cale of Gardener v. Sheldon | 25 
he Reaſon of the Cale of Mo. 7 is, that the Words were expreſs, and ſo no Conſtruction can 
aint them; hut had it been that B. ſhould. have the Hanor after the ß teen Years and alter 8 
Death of the li ite, then B. ſhould have the Demeſne Lands after the Wite's Death and the K . 
and Services after the fificen Years, Per danders Arg Sand. 186. Mich. 20 Car. 2. in Caſe ot Cook 


v Gerrard. 


4 Mod. 142. 9. A. ſeiſed of a Meſſuage and divers Lands in Fee, Time out 


ory * of Mind occupied with the Meſſuage, leaſes Parcel of the Lard for 
these Words Y cars, and atter deviſes to his Wife, my Meſſuage with all the Land. 


ſhall not Thercto belonging in the Occupation > Leſſee, and after the Deceaſz if uy 
carry it by Ie I will, chat, it with all the Reſt of my Lands ſhall remain i my 
8 Yuunger Son ; Reſolved the Heir ſhall enjoy the Land not leaſed du. 
to the vV ite ring the Lite ot the Wite. Mo. 123. pl. 265. Paſch. 5 Eliz. Anon. 


becauſe 
tiiere was an | | 
expreſs Deviſe ro her before of the other Part.——2 Lev. 208. cites 8. C — Vaugh. 266. cites 8. 
C and Vaughan obſerves that Anderfon Ch. J. ar firſt grounding his Opininion upon the Cale in 
Br. Deviſe, pl. 28. & pl. 52. was of Opinicn that the Wife ſhould have the Land not lcaſed by 
Implic:tion. But Mead was of a contrary Opinion, for that it was expreſly deviſed, that the Wie 
ſhould have the Land leaſed ; and therefore no more ſhould be intended to be given her, but the 
Heir ſhould have the Land leaſed; and therefore no more ſhould be intended to be given her, but 
the Heir ſhould have the Land nor in Leaſe during the Wife's Life To which Anderſon, mu- 
tara Opinione, agreed. But Vaughan Ch J. fays, that hence perhaps many have collected, tha 
a Perſon ſhall not rake Land by Implication of a Will, it he rakes ſome other Land exprefly by the 
ſame Will; bur that is no warrantab:e Difference, For it the Land in Leaf: was deviſcd to the 
Wife for Life, and after the Death of the Wife, all the Deviſor's Land was deviſed to the fou. 
geſt Son, as this Caſe was; and that after the Death of the Wife, and the youngeit Son, the Devi 
ſor's Heir ſhou d have the Land both leaſed, and not lea'ed ; it had been ciear that the Har 
(exactly according to the Caſe of 13 H. 7.) ſhould have been excluded from all the Lans 
leaſed, and not leaſed, until after the Death of the Wite and the younger $07, 
And theretore in ſuch Cate the Wife, by peceſſary Implication, ſhou'd have hai the Landen: 
Icaſed as ſhe had the Land lea'ed by expreſs Deviſe, and that notwithitanding ſhe had 
the leaſed Lad by expreſs Deviſe, for elſe none could have the Land not leaſed during the Wite's 
Liſe. Cro. E 16. S. C. ſays it was adjudged that the Wiſe ſhuuld have it for her 
Life, Paſch. 25 Eliz. C. 6. Higham v. Baker. — 2 Le. 226. pl. 284. Higham's Caſe, 8. C,—; Le 
120. pl. 183 8 C. Godb. 16 S. C. 8. C. cited Arg. Wms's Kep. 39 in Caſe of Phillips 
v. Phillips. S. P. Ch. Prec. 439. Sympſon v. Hornsby. G. Equ. R. 15. S. C. 


10. It Lands were deviſed to J. S. after the Death of his Wite, 

he ſhall have it for Life. But it a Man ſeiſed of to Aeres dev / e 

he of them 0 his Wife, and that F. &. ſpall ha ve the ot her Acre after th 

Death of his Niſe, the takes nothing in that Acre; becauſe the Will 

took Eftect by the firſt Words, cited per Anderſon Ch. |: to habe 

been ſo holden in the Time oft Brown. Godb. 16, 17. in pl. 23: 

Paſch. 25 Eliz. | . 

S. C. cited bkß II. It a Man /eiſed of two Acres of Land deviſes One to his Wife fo 
Anderſon as Life, and that F. S. ſhall have the other after his Wife's Death, the Wile 
cory has not any Eitate in the latter Acre. For the has an expreſs Etats 
0. F. 1% in the one Acre and the Will ſhall not be conſtrued by 0 


— ieee 

Deviſe. 353 
{; the other. Cited by Anderſon Ch. J. to have been ſo held in 
kant. Brown's Time. 3 Le. 130. pl. 183. Mich. 28 Eliz. C. B. 
a . If the Deviſe is wav's or the Deviſer defers the Execution of 2 Dany, 564, 
5.9%, it is Reaſon that the Heir enter and take the Profits till (e.) makes 
1 Deviſee enters. But if a Stranger abates after the Death of the Queſtion 
1 and dies ſeiſed, the ſame ſhall take away the Deſcent. 2 Le e 
0 239. Mich. 32 Eliz. C. B. 190. Sir Anthony Denny's Caſe. — 
i Though a Freehold will go to the Wife tor Liſe by Words 
|| implication 3 yet it is otherwiſe of a Term for Tears, becauſe the 
Nevidor could not in his Lite make Eſtate tor Lite out of a Term. 
0, 635 pl. 871. Hill. 34 Eliz Raymond v. Gold. | 
15. Veviſe to 8. from Michaelmas next for five Tears Remainder to A. ©, F. IEP 
nd his Heirs, S. dies before Michaelmas ; this is a good Remainder in Pay's Cafe. 
Contingency , becauſe being in Cale ot a Will the Freehold ſhall be OE Med. 
n the Heir of the Deviſor till the Contingency happens. 4 Mod. "* Iv 
cites Noy. 43. Payn v. Ferrall. I 

15. A. deviſed Land 10 B. for Tears to commence at the next Michael- Noy 43. 
„g atter the Death of the Teſtator, Remainder to C. and his Heirs. Payne v. 
\ died bet-re Michaelmas. The Queſtion was, whether this is a Ferrall. x7 
od Remander ? it is plain it could not veſt eo inſtanti, that the par- _ 8 
deulur Eſtate determined, becauſe of the Term for Years coming be- 4 23 
een thoſe Eſtates; but it being in the Caſe of a Devile, it is good —S. C. ci 
1340 Executory Deviſe and the Freehold in the mean Time ſhall de- ted Arg. 


{end to the Heir of the Deviſor. Cro. E. 878. pl. 8. Paſch. 45 Eliz. 8 


0 pe 


259 


hot's Time 
8. and by the Chancellor 51. Mich. 1734. in Caſe of Hopkins v. Hopkins. And ſaid that 
Md the Teſtator lived till Mich. the Limitation had becn a Remainder. 


16. Wadham made a Leaſe for Years upon Condition that the Leſſee ſhonld 
wt alien to any beſicdes his Children, the Leſſee deviſeth the Term to H. his 
Jn fler the Death of his Wife, and made one Marthall and another his 
Executors and diet; the Leſſor entered as tor a Condition broken, ſup- 
polig this a Deviſe to the Wife of the Term by Implication. Bur ir 
was held this was no Deviſe by Implication, but the Executors ſhould 
have the Term until the Wite's Death, bur if it had been deviſed to 
the Executors after the Wite's Death, the Executors thould, when the 
Wite died, have had the Term as Legatees, but until! her Death they 
ſiould have it as Executors generally. Cro. J. 74, 75. pl. 4 Trin. 3 
Jac. B. R. Horton v. Horton. | 
17. A. deviſed that J. S. ſhall have his Lands after the Death of J. N. 
|. N. being a Stranger, he ſhall not rake by this Deviſe ; otherwiſe it 
is, it A. deviſed that J. S. ſhall have his Lands aſter the Death of his 
Wife. Arg. 2 Sid. 53. Hill. 165). 
13. When the Deviſe is to an Infant he he ſhall be born, or to a Cited 2 Mod. 
Daughter when ſhe ſhall be married, it ſhall deſcend to the Heir in the 292.11 Caſe 


mean Time; Per Cur. Sid. 153, Mich. 15 Car. 2. B. R. Snow v. Tucker. of * 5 


19. A. Tenant for Life, Reverſion to B. B. deviſed the Reverſion to 
]. >. when he ſhall marry my Daughter. Tenant for Lite dies, it ſhall de- 
bend till J. S. marry her. 1 Keb. 802. per Hale Ch. J. and Windham 

Juen pl. yo Mich. 16 Car. 2. B. K. 

20. Dev iſe of Land to A. for Lite, and of a Houſe to the Wife for one Sand 18 l. 
Year, then deviſes all his Lands nor ſettled or deviſed to W. R. Ha- 5. C adjudg- 
bend to W. R. and his Heirs after a Near after Teſtator's Death, aud fi. 
after the Death of A. Teſtator dies and the Year expired. A. 1s yet 8 
lying and Daughter and Heir of Teſtator and brings Ejectment tor brought in 
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_ Smartev. Vie, they ſhall deſcend to the Heir in the Interim; but had the Devil 


OS * | : | . X — . 
354 Deviſe. 
the Exche- the Houſe. But it was reſolved that the Words After the Near 2 


cu-r Cham ter the Death ſhall be conſtrued diſtributively, and the Heir ſhall 1 


boy 8 Interim Eſtate, and ſo W. R. ſhall take immediately after he * 


there affirm- I Lev. 212. 1 Paſch. 19 Car. 2 B. R. Cook v. Gerrard. 
ed 2 | | 
Keb. 206. pl. 44 8 C. adjornatur, —— Ibid. 224. pl. 76. S. C. and the Court agreed to the W 
are to be taken diſtributively. | | 


Ords 


21. A. the Husband on Marriage covenanted to ſettle 2001, a nr, 

M. his intended Wife for Life, and if he ſhould die before ſuch Jointur 

ſettled, then the was to have ſo much out ot Lands chargeable Vit 

Dower as would fully recompence the 2001. a Year. A. by Will 22 

200 l. Rent-Charge to M. for Life, to be iſſuing out of R. S. and 27. in full $4. 

tigfaction ot the ſaid Articles and Dower, and deviſed the ſaid Farm ;, 

E. his Grandchild to have immediately after the Death of M. his Wite 

and by a ſubſequent Clauſe he deviſed all the Lands (not therein befire hi 

Pojed of to B. his Son for Life, Remainder over. M. claimed the 200 

Rent-Charge, and alſo the Lands out of which it iſſued, without Ex. 

tinguiſhment of the Rent, by Reaſon of the Words (To have and to 

hold atter the Death of M.) But the Court declared that they ſaw n 

Colour to decree both, but only the Rent-Charge. 2 Ch. Rep, 6, 23 

Car. 2. Kemp. v. Kemp. 

2 Jo. 93. 22. Eſtate in Fee was deviſed to A. and his Heirs after the Death of 

S C. refolv- Deviſor aud Wife. Deviſor dies. A. who is a Stranger ſhall take ng- 

os 3 thing till the Wife is dead, but it ſhall deſcend to the Heir in the lu. 
gly not- . | 

withſtanding terim. 2 Lev. 207. Mich. 22 Car. 2. B. R. Smartle v. Scholar, 


no Land was . . 
ex;reſly ceviſcd to the Wife. Vent. 323. S. C. held accordingly, per tot. Cur. for an Heir ſhall 


not be defeated but by a neceſſary Implication, S. P. by Raymond ]. Raym. 453, 454. 


Freem, Rep. 23. Lands deviſed to A. his Sifter and Heir till B. her Sm is 22, and 
243 pl 256. after B. attains that Age to B. and his Heirs, and if B. dies before 22 


22 3 &c. The Fee is veſted in B. immediately, and A. had only an Eſtate 


ingly ; bur for Years till B. be 22. 2 Mod. 289. Hill. 29 & 30 Car. 2. C. B. Tay- 
ſays it was lor v. Biddolph. | 
agreed, that 


if the Deviſe had been to B. when he comes to 22 Years, and no Deviſe made to A the Mother, then in 
the mean Time ſhe had been in by Deſcent, —S. P. held that the Heir ſhall have the Fee in the 
Interim. 4 Le. 101. Gates v. Holywell. , 


2 Lev. 191. 24. A. Deviſe to J. S. a Stranger durante Exilio &c, and afterwards 
2 — Jag g- 40 W. R. another Stranger in Fee. Though this was held a good De. 
Mad 22. viſe to J. S. yet upon a Suppolition that durante Exilio was a w0id Li. 
Mod. 223. as Phot * : ; 6 OE 0h 

S. C. adjudg- mitation to F. S. as being ot an unknown Senſe in our Law (which it s 
ed.—2 Jo. not) then W. R. cannot claim till the Death of J. S. and in the meat 

73-S. C' 2d- i me the Land would deſcend to the Heir at Law. Vent. 326. Hill. 


* 29 & 30 Car. 2. B. R. in Caſe of Paget v. Dr. Voſſius. : 
Vent.3 3. 25. Lands deviſed to à Stranger for 20 Years after the Deat of his 


Scholler 8. | | had the 
3 To, been zo the Heir at Law for 20 Years after the Death of the Wife, there 


207.8 C. & the Wife had Eſtate had had Eſtate for tor Lite by Implication ; Per 
P.——S. F. Lord Nottingham. Vern. 22. pl. 14. Mich. 1681. Fawlkner . 


Vaugh. 263. Fawlkner. 
cites 13 H. J. ; 
17. Br, Deviſe 52. Cro. J. 74. Horton alias Burton v. Horton. — Bat where ſach Conſtructions 
will make a Forfeiture it is otherwiſe. Arg. cited Roll. R. 398. as Horton's Caſe——-3 Bulſt. 194 
S. C. cited in Caſe of Webb v. Harring ——& if the Deviſe was to the ſecond Son after the Death of a 
Wife, ſhe ſhould have an Eftatc for Life by Implication; Per Croke J. 2 Bulſt. 127,—: Show. 137 


ches 


Mich. 1716, in Caſe of Hutton v. Simpſon. 


— 


Deviſe. 5 355 


cies 12 H. 7. 17. b. S P. Lord Keeper faid, that a Deviſe of Land to the Heir after the Death of 
che Wife by « Neceſſary Implication gives an Eflate for Life to the Wife, becauſe the Heir was not 
to ta ce till after her Death. 2 Vern. 571, 572. Hill, 1506. in Caſe of London (Cliy) v. Gar way. 


26. By Common Law one might deviſe that his Fxecutor ſhould ſeli 
hs Land, and in ſuch Caſe the Vendee is in by the Will, and the Fee 
deſcends to the Heir in the mean Time; Per Powell J. 1 Salk. 230. 

Trin. ꝙ W. 3. C. B. in Cafe of Scatterwood v. Edge. 

2% A Truſt by Deviſe was, that the Prohts ſhould be equally divided ET ROI 
berween H his Wife and B. his Daughter during the Life of M. and aſter 8 3 0 
M's Death to the Uſe of B. in Tail, Remainder over. B. died without Wmy's Rep. 
Iſue, living H. This by the Opinion of the Judges of C. B. ro whom 24. to 41. 
it was referred, is a Tenancy in Common between M. and B. fo that M we oy 
has no Title to B's Moiety either by Survivorſhip or Implication, nor K . 
does that Moiety either deſcend or reſult to the Heir; But as to that + [aw ot 
Mciety during M's Lite is was an Iarere/t undiſpoſed of, and ia Nature Teftator, and 
4 aT enancy pur Auter Vie, and conſequently belonged to the Admini— 1 
ſtrator ot B. and decreed accordingly, 2 Vern. 430. pl. 392. Hill. th then 
1701. Philips v. Philips. 


; aroſe a plain 
and neceſſary Implication that M. ſhould have it for her Lite; and the Report 


that er notes the 
diſte rent Opin on on the Caſe, viz The Maſter of the Rolls held tar M and B. were Joint Tenants, 


and that all ſurvived toM. Afterwards on Appeal Id. Somers held that M. and E. were 'l enants in Com- 
mon, a"d that B's Eſtate determining by her Death, the Remaindermin or Reverſion had a Right to 


that Motery. Afterwards Ld, K. Wright was of Opinion that an Eſtate by Implication aroſe to NI. 


in B's Morety after B's Death. But upon reſerring it to the Court of C. B. they conceiv'd that B. and 
M. were Tenants in Common, and that M. had an Eſtate Puer auter Vie, which upon the Stature of 
Frauds (that takes away Occupancy) ought to go to B's Adminiftrator, viz. M. the Mother, and that 
B_ had not an Eſtate Tail ia Truſt ; For that Mergers are odious in Equity, and never allow 'd unicls 


for {pcctal Reaſons. 


23, Where an Eſtate is created by Implication it muſt be a neceſſary 
Inplication ; As a Deviſe to the Heir atter the Death of the Wife, che 
\Wite takes by way of Implication of Neceſſity, becauſe it is plain his 
loterc was that the Heir ſhould not have it till after her Death; Per 
Ld. Keeper. 2 Freem. Rep. 210. Trin. 1703. 


29. A. having a Wife and two Daughters his Heirs at Law, A. de- A. deviſed 
viked Lands to one of his Daughters aſter the Death of his Wife, though NG inÞ. 
; . : : and D. to 
the Daughter was but one of the Coheirs of A. Vet it paſſes a good Eſtate 3 jz;/, * 
tor Lite to the Wife by Implication ; Per Cowper C. 2 Vern. 723. Lite for her 

| Jointure, 


| and towards 
the End of his Will deviſes all his Lands Tenements c. in B. C. and D. after the Death of bis Wiſe to 


his Daughter H. and the Heirs Male of her Body, and for want &c. then to his other Daughter N. 
Kc. Ld. Cowper thought the Wife took no Eſtate for Life; for an Implication to di/inberit an Heir 
at Law muſt be neceſſary, which in this Caſe ir was nor, becauſe it may be intended to exrend only to 
the Lands expreſsly deviſed to the Wife tor Liſe, that they ſhould not have thoſe till after her Death. 
Ch Prec. 439. Simpſon v. Hornsby. S. C.—G. Equ R. 115 S. C. ——Ch. Prec. 452 S. C. and there 
it is reported, That the Lands deviſed to the Wife for Life was expreſſed to be for her Jointure 
and in full of all Claims and Demands whatſoever both in Law and Equity, and after that the Deviſe was 


that after the Death of the Wite al! the Lands &#c. 5 Sc. and Hereditaments r 


whatſoever not be- 
fore diſpoſed ſhould be to A. Ld Cowper held that the Words ſhould be taken diſtriburively, viz. All 


the Lands given to his Wife to go to M. after the Wife's Death, and all the reſt immediately. 


30. J. S. had three Sons, A. B. and C. and alſo two Daughters, and Wms's Rep. 
being ſeiſed in Fee of Land, Part whereof is Gavelkind, deviſed it to 472. Fri. 
C. bis youngeſt Son, he or his Heir paying 101. a Year to A. and 101. a Tear <a 5 
10 B and 5 J. a- piece to the Daughters for Term of his Life, after the Ld. C Par- 
Death of C. and his Wife, then it was to go tothe Sous and Daughters ker. 

C accordingly as he ſhould have one or other, equally to be divided be- 

been them; C. dies, living his Wife. Parker C. was of Opinion that 

the W ite ought to have an Eſtate for Lite by Implication, the Heir ar 

hp being excluded by the Annuity, but directed an Iflue at Law. 10 

od. 416. Trin. 4 Geo. in Canc. Willis v. Lucas, 
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Deviſe. 


(S. c) Of Deviſes by Implication; And what is 2 
Deviſe by Implicat ion. 


. NE deviſed all his Goods, Jewels and Plate, excepting his 

Leaſe in C. It was adjudged that all his other Leaſes paſs'd 

Arg. Scy. 242. cites 4 E. 3. Br. Grants, 51. : 

Dal. 34 pl. 2. A Man made his Will in this Manner, I have made a Leaſe to 7 
24.5 „ . paying but 10 5. Rent ; this was held a good Leaſe, Mo. 31. pl. 101. 
Ta, Eliz. Anot. | | 


Cited Arg. 3. A. made a Feoftment in Fee to the Uſe of his laſt Will, and de. 
2 Vent. 57 viſed that his Feffee ſhould be ſeiſed to the Uſe of M. his Wife for Life, 
and alter to the Ule 5 B. his Son for Life, without Impeachment ot 
\Waite, and after the Death of M. and B. and D. Wife of B. then &c. 
Ic was held that a Uſe implied was limited ro D. Le. 251. pl. 345. 
18 Eliz. B. R. Manning v. Andrews. 
4. A. deviſed that his Executors fbould aſſigu his Lands to F. S. this 
by Implication is a Deviſe of the Lands themſel ves to the Executors, 
tor otherwiſe they can't aſſign. Arg. 2 Le. 165. pl. 198. Paſch. 26 
Eliz. B. R. in the Caſe of Foſter v. Walker, alias Walter. x 
F. A. wills and deviſes that B. ſhall pay yearly out of his Manor of D. 
to F. F. 101. It is a good Deviſe of Lands co B. Arg 2 Le. 165. in 
Cale ot Foſter v. Walker, alias Walter. 
6. A. having two Sons deviſed Part of the Lands to the Eldeft in Tail, 


and the other Part to his Younger Son in Tail, and adding, that if any f 


his Sons died without Iſſue, that then the whole Land ſhould remain 10 4 
Stranzer in Fee, and died; the Sons entred ; the Youngeſt Son died with- 
our Iiſue, the Deviſee in Fee entred, and his Entry was not lawtul, 
tor the Eldeſt Son ſhal! have the Land by the Iinplicatixe Deviſe. 
4 Le. 14. pl. 51. Mich. 32 Eliz. C. B. Anon. 


7. A. deviſed that his Executors ſhall have his Term until his Sou Jobs 


bail ccaue to the Age of 21 Tears ; When his Son John comes to che Ag? 
of 21 Years, he ſhall have the Term by Implication. Per Coke J. 2 
Bulit. 12). Mich. 11 Jac. in Caſe of Roberts v. Roberts. 

8. A Deviſe of an Eftate with a perpetual Charge doth not make 4 
Fee-Simple by Implication, As a Deviſe ot eight Marks every Year out 
of ſuch an Houle to maintain a Chaplain, and the Reſidue of the Pro- 
fits of the Houſe to buy Ornaments and Books of the Church, yet this 
is not a Deviſe of the Houſe by Implication. Bridgm. 103. Mich. 14 
Jac. in Scacc. Standiſh v. Short. 

9. By the Bequeſt of the Moiety of a Perſonal Eſtate where the Tel- 
tator had Money, Bonds, and a Leeſe for Tears, a Nloiety of the Leaſe 
paſs'd. Chan. Caſes. 16 Mich. 14 Car. 2. Lee v. Hale. 

10. My Will and Meaning is, that f it hat peu that my Son George, 
Mary, and Katherine my Daughters do die without 1/ne of their Budi 
lawfully begotten, then all my Free Lands, which I am now poſſeſſed ©, ſalt 
come remain and be to my Nephew William Roſe and bis Heirs for ede, 
Geo, eatred and died, leaving two Daughters, Fudith and Margaret; io 
aſter George's Death eatred. Mary dies, Katherine ſurdives and makes 
2 Leaſe to the Plaiurift, but Judgment was given tor the Detendant; 


tor it was Held that no Hate was deviſed to the Sou or Daughters by 


exprels 
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\prels and implicit Deviſe, neither is there any Eſtate by Implication 

HAM to them, for then it muſt be 3 Eſtate to them for their 

Aires with ſeveral Inheritances in Tail, and ſeveral Eſtates Tail to 

hem in Succeſſion, and ſuch an Intail it cannot be, becauſe it appears 

t t by the Will who ſhould take firſt and have ſuch Eftate, and who next, 

af chere fore ſuch an Eſtate Tail is meerly void tor the Incertzin:y of 

th Perſon firſt taking. And it cannot be a Joint Eſtate tor their Lives, 

ich ſeveral Inheritances to them in Tail, tor the Law doth not regular- 

V admit Eft ates to paſs by Implication, as being a Way of pailing Eſtates 

4 agreeable to the Plainneſs required by Law, and though an Eſtate 

by implication of a Will, if it be to the diſinheriting of the Heir at 

Law, is not good, if ſuch Implication be not a neceſſary Implication, 

bur only conſtructive and pothble, as when it may be intended the Teſ- 

tutor had a Mind to deviſe the Eſtate to A. or it may be reaſonably 

interded otherwiſe. But when A. muſt have it and none elſe can have 

1. this is a neceſſary Implication, and the 2%ator's Intent ought not to 

ſh conſtrued to difinkerit the Heir where his Intention is not apparently * The Ori- 
+ [but only] ambiguouſly to the contrary. Vaugh. 259, 260. Hill. ginal is 

20 & 21 Car. 2. C. B. Gardner v. Sheldon. [not.] 

11. A Man deviſes his Lands in theſe Words, I deviſe all my Lands 2 Show. 

in Hey nell Langley unto my two Daughters, Elia. and Ann, and their 136: pl. 11 
irs, equally to be divided between them, and in Caſe they happen to die Re 
vihout 1ſue, then I give and deviſe all my ſaid Lands ro my MY pe F. Skin. 17 pl. 
If, Eldeſt Son of my Brother W. M. and to the Heirs Male of his Body, 19. S. C. 
with d:vers Remainders over. Ann dies. Eliz. ſurvives. And adjudged adjudged {or 
it Eliz thall hold Ann's Moiety to her and to the Heirs of her we Ster; 


Bady, by way of Remainder by Implication, 2 Jo, 172. Mich. 33 lap 


R | eing a De- 
vie it ſhall be govern' d by the Intentiou ot the Parties, whether there were legil Words or nor, 
„ lach as Nature and Prudence would direct; ſo that to conſtrue it ſo as ro give the Land from 
„ Teltator's own Child to one more remote would be to conſtrue againſt Nature; beſides rhe 
Words are rot ſatisfied unleſs they are ſo taken, for (if they die without Iſſue) cannot be ſatisged 
by.one's dying without Iſſue; beſides, by the Words (All his Lands) he intended that S M. ſhou'd 
ake all when he did take; though he agreed, that in a Grant it would be otherwiſe. 


te. A. deviſed to his Wife 6001. to be paid to J. S. in full for the 2 Vent. 55. 
Purchale of Black- Acre already ſettled on my Wite for Part of her Foin- S. © Laer, 
ue; the Lands were not ſettled; per 3 J. againſt Powell J. this is“ erding y. 
19: a eviſe of them by Implication. 3 Lev. 259. Trin. W. & M. 

un C. B. Wright v. Wivel. 

13. In Caſe ot Implicit Deviſes there muff be no Reference to any Act 

that hould have conveyed the Land to the Deviſee before the Will. 

bur the Will muſt paſs the Land by Conſtruction and Implication. 2 

ent 56. Trin. 1 W. 3. C. B. Wright v. Wyvel. 

14. Where-ever Land is expreſs/y diviſed, no Implication, though Yet ſce; 
wer ſo Strong, ſhall carry it otherwiſe. 4 Mod. 142. Arg. Trin. 4 W. ee . 
X M. in the Caſe of Bagnall v. Abbor, cites Cro. E. 15. [the Caſe = yy 


1. Allen — 
q Higham v. Baker. ] And 5 Mod. 
q : ; 62. Buſh v. 
len. 3 Le. 71. Anon. D. 326. Marg. pl. 1. — 2 Vern. 60. Smith v. Clever. P.ſch. 
63 an Eſtate by Implication cannot be againſt the plain Intent of the Party expref'd in his Will ; 
er The Maſter ot the Rolls. 


. An Implication in a Deviſe to difinherit the Heir muſt, even at Gilb. Fqu. 
=” be a necefſary Implication. Arg and agreed to by the Ld. Chancel- . 2 
*. Chan. Prec, 384. Paſch. 1714. in Caſe of Bourel v. Mohun. 3-2. 

| Verbis. 
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(T. e) Te Creditor or Legatee, Where it A 4 
Satisfaction, 


h . Bo . . Bois. A 
Ls 5 8 . MLS G3 #4. FIC na £4 
in ee a4 S. C. cited. I, Seiſed of Lands of Inheritance of 34601. per Ann. whereof M. the 
i} . A be d a. * Wite ot A. was Joint-Purchaſor with her Baron of 601, per Ann. 
= NG Butler. A. by his Will declared that M. ſhould have during her Life the th; 
_— l Part of all his Lands, together with the Lands which ſhe had in Jointur, 
the ſaid Part to be aſſigned by his Executors, and dies. M. refuſes 
the Fo:nture of 601. per Annum, and demanded the third Part of all the 
ſaid Land, viz. 1201. as Legacy by the ſaid Will, and alſo the third 
Part of the Reſidue, viz. 601. as her Dower, Decreed in the Court ot 
Wards that the ſhould have the Legacy of the whole 1201. viz. The 
third Part of 3601. and that ſhe ſhould have her Dower alſo. D. 61. 
b. pl. 31. Paſch. 38 H. 8. Whorwodd v. Liſle. | 
* T«. the 2 Baron made Fornture during Coverture to his Wife, and deviſed to 
Original it is the Wite for Lite a Manor over and be/#des the Fointure and dies; She 
as here, but 92ves the Jointure. Adjudged that ſhe ſhall * not have the Maur, 
_— tor it was deviſed to her for the Inlargement of her Joincure, and { 
"hall. ) was the [latent of the Baron, Cited to have been ſo adjudged 5 & 6. 
6. D. 61. b. pl. 31. in Marg. 
3. A. deviſed 20 l. to B. in Performance of a Covenant to pay the lik: 
Sum to B. Per Anderſon and Periam J. This is no Legacy, but the 
Will refers to the Covenant, and is in Diſcharge of the Covenant and it 
is but a Declaration that the Will of A. is that the Debt ſhall be paid. 
2 Le. 119. pl. 164. Mich. 29 & 30 Eliz. C. B. Davis v. Percie. 
4. A. covenanted to pay B. and C. 10 l. at their Ages of ⁊4. Afterwards 
he made his Will and deviſed to B. and C. 101, to be paid at 21. in Per- 
Jormance of this Covenant. This Deviſe is not accumulative. Mo, 426, 
pl. 38s. Mich. 29 El. C. B. Margery Davis's Caſe. 
5. A. entered into a Statute to make his Wife a Fointure of 50 l. per 
Annum; he deviſed 52 l. per Annum to her and her Heirs. There be- 
ing no Proof but only Conjecture that this was intended as a Gitt, the 
Court declared ir to be in lieu of her Jointure, and decreed the Sta- 
tute to be delivered up and cancelled. Chan. R. 46. 6 Car. 1. Peacock 
v. Glaſcock. | 
6. The Grandfather deviſeth Lands to his Son to pay 10 l. per Anni 
to the Son's three Daughters; the Father gives 2001. in Marriage wi 
one. Whether the 101. per Annum ſhall. be included? Toth. 141. 
Mich. 13 Car. Kinington v. Aſtry. 
7. The Earl of R. bequeathed 500 J. to the Plaintiff to be paid at the 
Age of 21 Years or Day of Marriage ; but before either, the Defendant paid 
the ſaid 5ool to her Father, upon Condition he would make it 1000. 
which he covenanted to do; And afterwards, by his Will he deviſed iu 
to his jaid Daughter toool. to be paid unto her at the reſpectiue Times 4 
aforeſaid, and died without mentioning that he deviſed the faid 10051 
in Purſuance of the aforeſaid Covenant; and now, alter her Fathers 
Death ſhe exhibiced her Bill againſt the Detendanr for the 500 l. but! 
ws diſmiſſed. Nelſ. Chan. Rep. 3 1. 15 Car. 1. Willoughby v. Rur 
and. | | | | i 
8. If A. promiſe B. to give to C. as much as he ſhall give to any of hrs 
Kin, and atterwards A, wakes C. his Executor and dies, this is no fer 
formance of the Aſſumpſit, inaſmuch as C. has this as Executor. It 
was ſo ſaid. Sid. 25 pl. 6. Hill, 12 Car, 2, C. B. in the Caſe ol Ship- 
ſton v. Booler. 


29. The 
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Ihe Teſtator giveth 3000/7. a-piece to Daughters by Marriage Set= 
* and afterwards cuts of the Intail of his Eftate, and by his Witt 
as 4 the ſame Daughters 3000 J. a- piece. The Plaintiff, the Heir, in- 
Ya chat the Marriage Settlement and Will make but cne Settlement, 
Fob 3000 J. in both is but one 3000 l. This Court, with the At- 
10 ince of the Judges (it appearing by Proof that the Zeſtator declared 
5 ver the Marriage Settlement that he would add to his Daughters Por- 
ay were of Opinion and declared he cut off rhe Intail on Purpoſe to ; 
dd to the Portions, and that he ſaid 3000 J. in the Marriage b ettlemeut 
1nd the ſaid zoool. in the Will made 60001. apiece, and they could not ex- 
ound the Deeds and Will otherwiſe, and o diſmiſſed the Plaintiff's 
11, Chan. Rep. 199, 200. 13 Car. 2. Pile v. Pile. 1 
10. The Husband enter d into a Statute Staple to pay his Wife Soo 1. if ſhe 
oived, and alte rwards he deviſed ſeveral Lands to her for Life, and ſome 
in Fee, and made ber ſole Executrix &c. She poſſeſſed herſeltof the Perſonal 
Eſtate, but procured the Statute to be extended aſter the Death of her 
Husband tor the 500 J. and this was againſt the Heir at Law, who was 
relieved if it ihould appear before a Maſter, that the Perſonal Eſtate of 
the L'eſtator, and the Rents by her received of his Real Eſtate thall 
amount to more than 500 . but it there be any Deficiency it thall be 
ſupplied by the Statute, Fin. Rep. 42. Mich. 25 Car. 2. Maſon v. 
Cheyney. | | 
4 N was Surety for B. B. being ſeiſed of Lands deviſes them to C. 
(his Wite) and her Heirs, provided it A. pay C. within 5 Years atter 
B's Death 10004. to enable C. to pay B's Debts, then C. was to convey 
the Premities to A. in Tail to take Effect immediately after A's De- 
ceaſe. A. ſhall not out of the 10001. retain tor the Debt for which he 
was bound for B. and ſo have a Priority. Fin. R. 3 12. Trin. 29 Car. 2. 
puleſton v. Puleſton. | | 
12. A. enter'd into Bond to leave B. a third Part of his Perſonal 
Eftate, A makes his Will and /eaves three Executors, of which B. is 
ove, The Court ſeemed to think that this was nor a Performance, bur 
that there an expreſs Gift of a third Part was necellary to anſwer to the 
Condition. 2 Jo. 133. Hill. 31 & 32 Car. 2. B. R. Impey v. Pitt. 
13. B. was durety tor A. to ſeveral Perſons, and had ſupplied him 
with Money of his own. A. gave B. a Fudgment for 30001. and about 
five Tears afterwards A. defeaſanced the [aid Fudgment thus, viz. If A. 
ſhould die without Iſſue, then his Heirs General, or his Executors or Ad- 
miniſtrators ſhould within one Month after his Death pay to B. his Ex- 
ecutois &c 3000 J. or ſettle Freehold Lands of that Value on B. and his 
Heirs. By Will made a Twelve- month before the Judgment was en— 
tered into, A. had deviſed a Farm of 601. per Ann. to B. in Fee. On a Bill 
to ſet aſide the Judgment, the Debts being paid, for which B. was Sure- 
ty, an Iſſue at Law was tried and found that the Defeaſance was the 
Act of A. only, and not of B. and decreed according to the Judgment, 
but the Farm deviſed to be quitted, or elſe to be reckoned as Part ot 
the Satisfaction. Fin. R. 454. Trin. 32 Car. 2. Blois v. Man. | 
14 Speak was indebted to his Mother for Arrearages of an Annnity of 
Jol. per Annum 3000/1. and makes her he Executrix, and by Will de- 
viſes as much Land as is worth 20000 and deviſes his Jewels to his 
Wife. The Queſtion before North Ld. Keeper was, Whether Mother, 
being Executrix, may retain the Jewels towards Payment of the Debt; 
or elle, Whether the Debt ſhall be included in the 20000 J. worth if 
Land, the Perſonal Eftate not being ſufficient to pay the Debt? And my 
L4. Keeper held, that inaſmuch as the Perſonal Eſtate was not ſuffi- 
cient, the Lands ſhould go in Diſcharge of the Debt, and the Specific 
Legacy ſhall not be loſt ; but if there were not enough beſides the Le- 
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S. C. cited 
2 Vern. 354. 


; . 0 ee, 
acy to pay the Debt, then ſhe might retain. Skin. 158. pl. c jr 
: 5 & 16 Gar 2. B. R. Speake v. Bedley in Chancery. "5 ll 

15. A on Marriage with M. jointures his Eſtate on M. Remainde 
to the Iſſue ot the Marriage. After wards A. ſells to B. the ſame Eſtate 
and by B's Direction conveys it to B. and O. in Truſt for B. wo gives 
Judgment to A. for 12001. the Purchaſe Money. B. and C. ſell to) 
and Covenant in Conſideration of 13001. 20 convey or to pay back jy, 
13001. zo D. B. and C. convey to D. but afterwards D. is enigyy , 
M. by Means of the Marriage Settlement. D. makes M. his Executri, 
and dies. B. ſhall pay back the 1300 l. to M. as Executrix of D. and 
the thall have that and her Jointure too. Vern. 284. Hill 36 Car. , 
Jaſon v. Jervis. 2 

16. A. on Marriage ſettles a Rent Charge on his Wife for a Jann. 
ture, and atterwards deviſes to her Part of the Land which was 50 a 
ed with the Rent Charge; Per Jefferies C. the may diſtrein in all or 
any Part of the Lands tor her Rent and denied to apportion the Rent 
Charge, but diſmiſſed the Bill. Vera. 347. pl. 342. Mich. 165; 
Knignt v. Calthrope. | | 

17. A. in Conſideration of gol. Portion, articles to ſettle 
Fointure after Marriage, but betore the 50 l. paid or Sectlement made, 
died iateſtate.— The Widow adminiſters and thereby becomes intitled 
to the 5ol and brings her Bill againſt the Heir of her Husband to 
have her Jointure according to the Marriage Articles. Per Jefferies 
C. ſhe ſhall not have the Portion as Adminiftratrix and alſo the Fointur: 
too, which was agreed to be made in Conſideration of the Money, and 0 
in Expectation that the Husband ſhould have received it and diſmiſſed | 
the Bill with Coſts, Sed de hoc Quere. For the is intitled to theſe two 
Demands in diſtinct Capacities, and the Debts may appear hereatter 
to exhauſt the Aſſets; and it the Husband had actually received the 
50 J. and it had been in his Poſſeſſion the would have had ir as his 
Adminiſtratrix. Vern. 463. pl. 443. Trin. 1687. Meredith v. Jones. 

18. A. ſettles Lands to raiſe Soo l. for Daughters, whereof 2000 J. to the 
Eldeſt; atterwards having no Iſſue Male, A, made his Will, and deviſed 
that all his Lands (except the Lands charged with the 50001. which 
were partly jointured on his Wife, and which he deviſed to her tor 
Lite, only charged with 100 I. Annuity to his Siſter, and then that 
thoſe Lands allo) ſhould deſcend to his Four Daughters equally, and tha: 
the Lands deviſed to my Wife, or jointured on ber formerly ſhall not bt 
charged with any Portions to my ſaid Daugbters by Virtue of any Mar- 
riage Settlement; Decreed per Ld. Commiſſioners, that the Eldeft ſhould 
have 1000 l. mote than the other three. And it the other three Silt-rs 
did not agree to pay her the 1000 1. out of their Shares of tae Land 
deviſed, then the Truſtees were to raiſe the Money according to their 
Power, and in ſuch Cafe the Mother to be re-imburſed out of the 
Inheritance what her Eſtate for Lite thould be damnified. Ch. Prec. 5. 
pl. 4. Hill. 1689. Ld. Treviot v. Spencer. 

19. In 1690. a Bill was brought to have 3000 l. provided for 
Daughters Portions on Failure of Iſſue Male by an old Settlement in 1631. 
The Brother of the Plaintitls who might have barred them by a Re- 
covery giving them by Will above the Value of 3000 l. it ſhall be in- 
tended a Satisfaction. Per Commiſſioners. 2 Vern. 1. pl. 161. Mich. 
1690. Smith v. Duffield. | 

20. By Marriage Settlement in Cafe of Failure of Iſſue Male, 4 
Remainder is limited to Daughters until Three Thouſand Poun1s paid. 
There is Iſſue a Son and two Daughters; The Father by Will gives 
Seven hundred Pounds a-piece to the Daughters. The Soy by his Will 
gives Seven hundred Pounds a-piece to his two Siſters and makes them 
Executors, and Re/auary Legatees by which they got about Sever ad 

. all 
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1d Pounds, and deviſes the Lands compriſed in the Marriage Settle- 
ment of about tWo hundred Pounds per Annum to the Plaintiff, who 
as Coulin German and Heir Male of the Family, and dies withour 
Ifue. By two Commiſſioners, againſt one, the Proviſion by the Bro- 
chers Will is a Compenſation for the Three thouſand Pounds by the 
Marriage Settlement and they are not to be conſidered as Heirs, but 
+; Mortgages, and cited the Cafes of Blois v. Blois, Yeomen v. Brooks, 
Dekins v. Powell, Jeſſon v. Jeſſon, Osbaſton v. Strickland &c. But 
this Decree was afterwards reverſed on Ap eal to the Houſe of Lords. 

2 Vern. 260. Paſch. 1692. Dufheld v. Smith. 
21. A. on Marriage of B. with C. his Daughter gave Bond to B. for 
C5 Portion, A. deviſed ſeveral Lands of ſuch great Value to B. and C. 
and their Heirs, and makes B. Executor; Per Cur. Caſes of this Na- 
ture depend on Circumſtances and where a Legacy has been decreed 
to go in Hatisſaction Of a Debt, it muſt be grounded on ſome Evi- 
dence, or at leaſt a ſtrong Preſumption, that the Teſtator did fo in- 
tend it, but it appeared here A. intended to give all he could to B. 
and C. and to detraud his Creditors, ſo cannot preſume the Deviſe 
of the Lands intended in Satisfaction of the Bond Debt. 2 Vern. 298. 
pl. 288. Trin. 1693. Goodfellow v. Burchett. | 

22. A. by his Will deviſed ſome Legacies out of his Perſonal Eftate S. C cited 
to us Wife, and deviſed to her Part of his Real Eſtate during her bt. . | 
}}:4zvho0d, and deviſed rhe Refdue of his Eſtate ro Truſtees for Twent PI nr 
one Years fer Payment of Debts and Legacies ; the Remainder of the whole in the de 
Eſtate he devited to the Plaintiff (who was his Godſon and of his of Eaſtwood 
Name but a remote Relation) and to bis firſt and other Sons in Tail &c. hem 
\ : "0 | . or Styles. — 
Sommers C. was of Opinion, that although what was given to the A. being in- 
Wite was act declared to be in Lien and Satisfaction of Dower, and al- debted made 
though ao E/tate for Life was deviſed to her but only during her Wi- his Will, 
dowhood ; yer that in Equity it ought to be taken that What was ſo _— yy 

5 . . 3 eviſed ie- 
deviſed was intended to be in Lieu and Satisfaction of Dower and yeral Lands 
that it might be plainly collected and intended from the Will that to his Wi- 
it was fo intended, becauſe he has thereby deviſed all other his Real dow, but 
Eitace to other Uſes; and a collateral Satisfaction may be a good did Her men 
Bar ro Dower in Equity, though not pleadable at Law, and decreed yr Oo 
that ſhe muſt either take her Dower, and wave the Deviſe, or accept tion of her 
the Devite, and wave her Dower. This Decree was atrerwards re- Dower, 
verſed by Ld. K. Wright. 2 Vern. 365. Mich. 1699. Lawrence v. ne deviicd 


Lawrence. And the Reverſal affirmed in the Honſe of Lords. 1 
17 May, 1717. Abr. Equ. Caſes 218. to his Exe- 


| cutors till 

bis Debts paid. The Devile is not to be looked upon as any Recompence or Bar of Dower, but 
a voluntary Gift Ch. Prec. 133. Per Ld. Keeper Mich. 1700. Hitchin v. Hitchin. 
SC. 2 Vern, 403. but no Decree. Hilchins v. Hilchins. 


23. Hr R. B. having Iſſue only Daughters ſettled his Eſtate upon Ch. Prec. 
Truftees to ſell, ſubje& nevertheleſs to a Power of Revocation; atter- 38. bl 127. 
wards upon the Marriage of his Daughter with the Plaintiff by Deed 8 4 
reciting that his Intent was, that the Manor of C. in Queſtion ſhould 8 © & SP. 
£0 to the Iſſue Male of the Plaintiff, he thereby agreed, that if rhe 
Plaintiff ſhould be minded to purchaſe the ſame to him and his Heirs, he 
ſould have it for 15001, cheaper than the beſt Purchaſor would give for 
che ſame. Sir R. B. afterwards made his Will and gave the Complainant 
I 4. to be raiſed out of this Manor, but did not mention whether ir 
- ould be in Satisfaction of the 15001. agreed to be allowed the 

laintiff in Caſe he would purchaſe the ſame. Whether this 15co1l. 
dien by the Will, ſhould be intended in Satisfaction of the 1500 l. 
mentioned in the Agreement, or whether Mr. B ſhould have both? 
and it was clearly held, that he ſhould nor, inaſmuch as the 1500 l. 
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is to be raiſed out of the ſame Lands, and the Lands are thereby ou, 
wiſe diſpoſed of, ſo that it could nor be intended by Sir R. 5 
that he thould have both. 2 Freem. Rep. 245, 246. pl. 315. Hil 
1700. Bromley v. Fettiplace. | | 
24. A Legacy of 1501. given by a collateral Anceſtor to the Daughtry 
A. which was paid A. and who after gave her 4 1000 J. Portzny, f 
tled a Church Leafe on her, and maintained her and her Husband Faw 
teen Years ; yet held no Satisfaction. Chan. Prec. 228. pl. 18) Hul 
Chan. 1703. Chidley and Ux. v. Lee. | | | 
Pre. 236 25. A. gives Bond to B. her Servant to pay her 20l. per Annun Uttar. 
** | 8 terly for her Life, free from Taxes and by Will without taking Notice of 
ſhould have the Bond, gives B. 201, per Annum for Life, payable half Nearly ; but 50 
both; for ſaid free from Taxes z Decreed the Annuity by the Will not to he , 
that given Satisfaction of the Bond, and that B. ſhould have both the Annuitiez 
by the Will » Vern. 478. pl. 433. Hill. 1104. Atkinſon v. Webb. 


was not ſo | 
advantagious to her as the other in Reſpect of the Times of Payment, of the Difference of the 
Places, and the being liable or not to Taxes, 


1-2 | 
( 
8 


A bequeath- 26. A, deviſed his Eſtate to B. his Son charged with five hundred 


d 500 l. 2 
M. © Pounds to C. the Daughter of B. payable at Twenty-one or Marriage, on 


Daughter the Marriage of C. with D. B. gives One thouſand five hundred Pounds 
of J. S. to Portion, but nothing ſaid of the Legacy or any Releate given. I. 
be paid at dies and C. marries E. C. and E. Twenty-one Tears after ſue for the | 
{ wenty- Five hundred Pounds. For the Plaintiffs was cited the Caſe of Chu: 


one or Mar- ; . g 
viage, but, {CY V, Lee, where a greater Portion was given, yet afterwards a Le. 


before either, gacy decrced to be paid, not being taken Notice of in the Mar. 
the Exe- riage Agreement, But the Bill was diſmiſſed it being to be preſumed 
curor paid that the One thouſand five hundred Pounds was intended in Satistc- 


＋ Ci at be * . * — . 
e n, tion of the Five hundred Pound Legacy, eſpecially after this Legt 


double it of Time. 2 Vern. 484. pl. 439. Hill. 1704. Macdowell and Us. v. Halt. 
and make penny. ONE 

it 10001. | | 

which J. S. covenanted to do. The Father deviſed 10001. to M. payable as aforeſaid, without ſaying it 
was in purſuance of the Covenant. M. brought a Bill agate the Executor for the 509 l. but it 
was diſmiſſed. N. Ch. R. 38. 15 Car. 1. Willougby v. Rutland (Earl.) 


Chan Prec. 27. A. on his Wife's joining in Sale of Part of her Jointure gives 


> PA. her a Note to pay her J. 10s. per Annum for her Liſe, and after! 
tions two ON Sale of a farther Part, gives her a Bond to pay her 6 J. 10 5. per A+ 


Notes, and num tor her Lite; and by Will without taking Notice of the Note ot 
held the Bond gives her 1471. a Tear for her Life. The Deviſe ſhall be 4 Satis- 
Deviſe faction of the Bond and Note. 2 Vern. 498. pl. 448. Paſch. 1795 
Satisfaction 

of the Notes, Brown v. Dawſon. 


SQ. 
cited 2 Wms's Rep. (615)(616 ) Arg. 


28. A. on his Marriage, covenants to purchaſe and ſettle 204. 4 Je 
on his Wife fur her Life, and if he died before it was done to leave her 300. 
out of his Perſonal Eſtate tor her better Livelihood and Maintenance. 
He died without making any Settlement, and by Will gives his Wiſe the 
Intereſt of 330 l. with a Power to diſpoſe of 301. at her Death. Decteel 
firſt that ſhe was intitled to the 3ool. by the Articles, and that tie 
Executors were not at Liberty to ſettle 201. a Year on her for her 
Lite. Secondly, that the Legacy was not a Satisfaction of the Ar- 
ticles, but ſhe ſhould have the 300 l. by the Articles and the Legi 
too. 2 Vern 505. pl. 454. Trin. 1705. Perry v. Perry. | 

29. A. by Marriage Articles agrees to leave his Wife Eight Hunari 


Pounds and her Fewels &c. and that notwithſtandivg any * 


— 
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the Articles ſhe ſhould not be debarred of any thing A. thould give 
her by Will or Writing &c. A. deviſed one thouſand Pounds to the 
Wile, and diſpoſed of all his Eſtate. Per Ld. Chancellor, the Wite 
mult wave the Articles or the Will, if ſhe will take the Benefit of 
the Will the muſt ſuffer the Will to be performed throughout. 2 
Vern, 55S. pl. 504. Paſch 1706. Lady Herne & al. v. Herne & al. 

30. A Child intitkd by his Father's Marriage Articles to an equal 
Share of one third of his Father's Perſonal Eſtate has a Legacy given him 
by his Father's Will; if he will have the Benefit of the Will he muſt re- 
nounce the Articles. Per Cowper C. 2 Vern. 556. Lady Herne & 
al. v. Frederick Herne & al. 

1. Deviſe to a Creditor of more or Jeſs than is due to him, is to be 2 Vern. 


;onſtrud as a Gift or Gratuity, and not a Payment of the Debt only, 93.5 75 


where there are Aſſets and Proof of Kindneſs. 1 Salk. 155. pl 5. upon.Ciee 
Mich. 6 Ann. Per Cowper C. Cuthbert v. Peacock. cumſtinces 
, and Parol 

Proot.—S. C. cited by the Maſter of the Rolls. 3 Wms's Rep 227).—F. was indebted 50 1. to C. and 
Jett him a Legacy of oo. and made him Executor, and after the making of her Will borrowed 1501. 
more of him, and died. The Maſter of the Rolls decreed that this Legacy ſhould be a Satisfaction 
of both the Debts, that contracted after the Will, as well as that contracted before; Bur Harcourt 
Ld. Ch. reverſed the Decree, becanſe a Court of Equity ought not to hinder a Man from diſpoſing of 
his Own as he pleaſes; And when he ſays he gives a Legacy, we cannot contradict him, and ſay he 
pays a Debt; and as ro the Debt contracted afrerwards, he ſaid there was no Pretence to make this 
to be a Payment of that. It a Legacy be leſs than the Debt, it was never held to go in Satisfaction; 
& it the Thing given was * of a different Nature, as Land, it ſhould not go in Satist action of Mo- 
nev ; So if the Legacy be upon Condition, tor by the Breach he may be a Lo'er, whereas the Will 
intended it for his Benefit. Note, In all theſe Caſes the Intention of the Party ought to be the 
Rule 2 Salk. 503 Cranmer's Caſe. 8. C. cited by the Maſter of th= Rolls, 3 Wms's Rev. 
227. a5 decreed by Ld, Harcourt, that a Legacy though it exceeded rhe Debt, could not be intend- 
ed as a Satisfaction thereof; and that inceed it may be preſum'd, that if the Teltator iutended to pzy or 
{fy a Debt, he would certainly have taken Notice of it. 

* S. P. Per Maſter of the Rolls. 2 Wrms's Rep. (616.) Trin. 1431. Eaſt wood v. Winke or 
Styles ——— If the Sum given be as great or f greater than the Debt, it is a Satisfaction of th: Debt. 
But if given on ＋ Contingency it is no Satisfaction Per Maſter of the Rolls Ch. Prec 394. Mich, 
1914. Sir John Talb-t, alias Ivory v. D. of Shrewsbury. Arg. G. Equ. Rep. 64. 

8. P. per Cowper Ch. G. Equ R. 66. in Caſe of Daviſon v. Goddard. —— 500. bequearh'd 
to a Creditor for 3201. who was alſo made Executor, and ſubmitted to account for the Surplui, uu de- 
creed per Parker C. not to go in Satisfaction of the 5001. 10 Mod. 450. Paſcn. 10 Guo, in 
Canc. v. Mortimer Powell. | ; 

+ Abr. Equ, Caſes 205. Crompton v. Sale. S. P. 


32. A. agreed with B. to give B. 2000 I. Portion to be laid out by 
A. he purchaſes Lands with 10001. and mortgages them, and then ſettles 
purſuant to the Articles, excepting unly in one Limitation. A. deviſed 
thoſe Lands to his Wife for Lite, and alſo a Legacy in Money, and 
gave Legacies to B. and his Children, and dies without Ifiue of his 
Body, leaving the Children of B. his Heirs. at Law. Per Cowper C. 
The Lands ſettled according to the Articles was a good Performance 
ſo tar as the Value was over and above the Mortgage. Then it was 
urged that the Legacy to the Children was a Bounty, and not a Satis- 
faction of the Demand of the Heir; becauſe at the Time of the Legacy 
It was not known whether he would be Heir, or take any Thing by 
the Settlement, and alſo it was @ Legacy given to him in Company with 
Others, and the Diſpute is not between the Executor Detendant and 
a Creditor, but between the Executor and B. and his Son and Daugh- 
ters; And there are Aſſets enough to anſwer every Thing. Yet it was 
directed that the Maſter enquire what Aſſets by Deſcent in Fee, and 
"her Perſonal Eftate came into his Hands, and that to be as Part of the 
Satisfaction ot his Demand. G. Equ. Rep. 64. Paſch. 6 Ann, Lerch- 
mere v. Blagrave. 

33. A. received 10001. to the Uſe of B. and makes B. Executor and 
dies, that ſhall go in Satisfaction. Per Ld. Cowper. G. Equ. R. 64. 
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Deviſe. 


S. C. was 
affirm'd by 
Lord C. 
Cowper. 
Trin. 1715. 
Wrms's 
Rep. 324. 


| ſettled Lands of his own, and charged them with Payment of 20 l. per Ann. 


— 


34. A on his Marriage ſettled Lands by which he was Pena 
Tail, and covenanted not to ſuffer a Common Recovery, but that thy Ly yy 
ſhould be enjoy d actording to the Limitations. But atterwards fer 
Recovery to the Uſe of himſelf and Heirs. He had only one Chijj ; 
Daughter, to whom he gave a conſiderable Portion on her Marriage 20 
atter deviſed the ſaid Lands iu Truſt for his ſaid Daughter for Life ; with 
Remainder to her firſt &c. Son in Tail Male, and if ſbe ſurvived hey Hi. 
band, then to her in Fee, but if ſhe died firſt then the Remainger gg. 
and died. The Husband and Daughter bring a Bill tor a ſpecifick Per. 
tormance of the Covenant. The Lord Chancellor being of Opinion 
that the Covenant did not bind the Land, the Plaintiffs preſs'd tha 
they might be at Liberty to ſue the Executor, and recover out of the 
Perſonal Aſſets, and in order thereto that an Iſſue might be directed 
upon which the Court directed that Iſſue to be, not what the Husband. 
but what the Wife, was damnified by the Breach of this Covenant 
Though he ſaid that ſurely the Plaintiffs come too ſoon; For the Wife 
may ſurvive, and the whole being limited to her, it ſhe ſurvives ſhe 
may perhaps be no way damnified, and that the Teſtator having given 
her a Portion, the Defendant ſhall have Liberty to give in Evidence 
any Thing which may tend to a Satisfaction ot this Breach of Cove. 
nant, Wms's Rep. 104. to 108. Hill. 1108. Collins v. Plummer. 

35. A, deviſes 101. per Ann. to B. for Life charged on Houſes held by 
a Leaſe ſor Years, and made M. his Wite Sole Executrix. M. by Will 


deviſed 101. per Ann. to B. for Life, and made F. S. Executor, and 5. 


to B. for Life. Ld. Cowper thought the two 10 J. Annuities given 
by the ſeveral Wills were ſeveral Deviſes of two ſeveral 10 l. But 
w hether the 20 l. by the Settlement of J. S ſhould be additional or on- 
ly in Satisfaction was not decreed, though it was {worn by two Per- 
ſons to be intended in ſatisfaction. See G. Equ. R. 66. Paſch. ) Ann. 
Daviſon v. Goddard. | 

36. A. had two Daughters M. and N. A Legacy of 1ool. was left 
to M. by J. S. and another of 50 I. by W. R. and both Legacies were | 
zu the Father's Hands as Executor of F. F. and W. R. after wards A. by 
Will by Virtue of a Power charges his Lands with 20001. and allo f 
M. and H. 2501, a-piece. This is not a Satisfaction ot the two Lega- 
cies to M. Ch. Prec. 314. p. 1111: Meredith v. W yan. 

37. A Father gives Legacies to his Children by his Will, and makes 
his Wife Executrix. She not having paid the Legacies, gives them Legacies 
likewiſe. One of which was the ſame Sum, and the other a greater. De- 
creed they thall not have both, and the latter is a Satistaction of the 
tormer. And where there was a Deviſe of the Lands, wich which one 
of the firſt Legacies was chargeable it was decreed that rhis was 4 
Deviſe of the Money, which is payable our of the Lands. 1712. in 
Canc, Barkham & Ux. v. Dorwine. 
38. The Wife of a Freeman ſhall not take by her Husband's Will, aud 
by the Cuſtom too any Part of the Husband's Perſonal Chattles, unleſs it 
be expreſsly declared in the Will. Bur otherwite of Chattles Real, 
given to her tor her Lite, or Freehold. Ch. Prec. 351. pl. 257. Mich. 
1712. Kitſon v. Kirſon. | 

39. A. covenants to leave his Wife worth 6501. he dies Inteffate, and 
her Share on the Statute ot Diltribution comes to 1000 l. This is 4 
Satistaction. Per Maſter ot che Rolls. 2 Vern. 709. pl. 631. Hill 
1715. Blandy v. Widmore. 


49. By Marriage Articles #he Wife's Portion of 7001, and 100. of 
the Husband's was to be laid out in Land, and ſettled to them and _ 
: Ss 

. 
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De,piſe. 

"fue, Remainder to the Heirs of the Husband, who after wards dies 

un ont Yue, and by his Will gave her all his Perſonal Eftate, which 

was Of greater Value than 14001, and deviſed his Lands to J. 8 Ld. 

Harcourt, and now affirm'd per Ld. Cowper, decreed the 14001. to 

as Land, and that the Bequeſt of the Perſonal Eſtate to the Wife 

"15 4 Satisfaction. Ch. Prec. 400. Paſch. 1/15. Linguen v. Souray. 

. In Caſe of a Legacy to a Creditor the Nature and Circumſtances 
«the Debt are material, As it it was upon an open and running Account 
bet wixt the Tettator and his Executor, ſo that it might not be known to 
7:tator whetber he owed any Money or not to the Executor, then the 
Teſtator could nor intend the Legacy to be in Satisfaction of a Debt 
which he knew not that he owed, any more than a Legacy can be a 
Satislaction of a Debmcontratied after the making the Will; Per Ld. 
Cowper. And reterr'd it to a Maſter to ſtare how this Debt aroſe, with 
all the Circumſtances ot it. And in Eaſter Term 1418. the Cauſe 
coming on upon the Maſter's Special Report, Ld. C. Parker faid, that 
he was inclin'd to help the Defendant, who by Miftake or Miſad vice 
only of his Counſel was in a Way of lofing his Right, (as to the Surplus 
of the Teſtator's Eftare which by Miſtake he had wav'd in his An- 
wer, and ſo could not now be decreed tor him) and therefore it the 
Plaintitts would bind the Detendant by his Anſwer from raking the 
Surplus as Executor, they ought to take it upon the Terms in the 
Antwer, viz. the Executor waves the Surplus, but inſiſts upon his Debt . 
md Legacy, and he decreed him in this Caſe, both Debt and Legacy, 
eren though it appeat'd by the Maſter's Report, that the Legacy was 
mach greater than the Debt. Wms's Rep. 298. to 300. Mich. 1715. 
1718. Rawlins v. Powel. | 

42, A, deviſed 12007. . among the Children of B. viz. D. E. F. and 
G. to be diſtributed at rhe Diſcretion of B. but not co be compelled 
to pay till 12 Months after A's Deceaſe. D. died before A. and E. 
died within tix Months atter A. Several Years after A's Death B. paid 
900 l. ro F. who gave B. a Receipt in full of his Share. B. by Will 
cave 4001. to G. in full of her Share of the 12001. G. demanded the 
Relidue of the 12001. with Intereſt from the End ot a Year atter A's 
Death. Cowper Ch. held that the Remainder to F. and his Receipt 
tor g00 1, barr'd him and his Repreſentative from any further Claim, 
and that the Remainder belong'd to G. and order'd that B. thould allow 
l.cereſt at 5 J. per Cent. for the whole 12001. from a Year after Teſ- 
tator's Death, and that the yool. paid to F. ſhould be taken out of fo 
ach Principal, as with the Intereſt of it would make up 900 l. at the 
Time it was paid to F. and then to carry Intereſt for the remaining 
”::icipal trom the End of the Year after A's Death, and decreed ſuch 
Principal with Intereſt to be paid to G. 2 Vern. 744. pl. 652. Hill. 

1716. Bird v. Lockey. , 

43. A Servant having lived long in a Place without receiving any This was ſo 
Wages, and being at length computed by the Matter to amount to 1001. e . 
and he gave à Bond for 100 J. due, and afterwards he begeatb*d him 5091. Seth Roll 
wich was mention'd in the Will to be for his faithful Services. It was Hill. 1717. 
laid that this Bond being for Money due for Service, and this Legacy Wms's Rep. 
being given for faithful Services, it was plain that the Teſtator intend- = 40> 
ed this Legacy in Satisfaction of all that was due. Cited as Chancey's CG 
Caſes. See 10 Mod, 399. Paſch. 4 Geo. in Canc. in the Cale ot Fiat this 
v. Mortimer Powell. | | | Cree was 


afrerwards 

"ng per Ld. Ch. King, upon the particular Circumſtances varying it from the Common Cue, viz, 
mat the Will by Expreſs Words deviſed that all his Debts and Legacies bound be paid, and that the 
* |. Bond being a Debt, and the 50ol. a Legacy, it was as ſtrong as if he had directed both Bond 
"d Legacy to be paid. And ſo the Servant had both Debt and Legacy. Wms's Rep. 410, Trin 
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725. Chancey's Caſe. 
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366 Deviſe. 
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Pecuniary Legacies and Annuities given by a Codicil, though off, 
7 * than pert by 0 Will to the ſame Perſons, ſhall not be Se * 
a Satis faction for the Pecuniary Legacies given by the Will, becaup 
the Annuities are ot ejuſdem Gencris, and the Annuitants might die the 
next Day after the Teſtatrix, and fo the latter Gifts, inſtead of a Boyy. 
ty might be a Prejudice, if conſtrued in Satisfaction of the Legacies j, 
the Will, and ſhall not be ſo taken unleſs ſo expreſſed. And the ©, 
dicil is Part of the Will, and proved as Part thereof, and it is x f 
both the Legacies had been given by the ſame Will; and it ſeemed 1 
Circumſtance tending to prove that the Teftatrix intended additional Bom. 
ries, for that between the making the Will and Codicil, an additional Etats 
came to her from her Mother; Per the Maſter of the Roll. Wms's Rep 
421. 423. &c. Paſch. 1) 18. Maſters v. Harcourt Maſters. 
45. Lemon deviſed Lands to his Wife for her Life, and deviſed oh 
Lands to the Plaintiff his Brother and his Heirs. The Defendant, Wiz 
ot the Teſtator, enters into the Lands deviſed to her, which were of my; 
Value than her Dower, but not deviſed to her expreſiy in Lien and Satisfar 
tion of Dower, and atterwards brings Dower againſt the Deviſee of the 
other Lands, and recovers Dower againſt him with Coſts, who brings 
his Bill in this Court to be relieved againſt the Judgment, the Lands 
deviſed to her by her Husband being ot greater Value, and ſhe in Po. 
ſeſſion ot them. | 
The Caſe of Lawrence and Lawrence in Dom. Proc. was cited for 
the Defendant as a Caſe in Point that the Wite ſhall have Dower, not. 
withſtanding a Deviſe to her for Lite of Lands by her Husband, unless 
. declared to be in Lieu and Satisfaction of Dower. | 
4 Parker C. ſaid, this Point is determined already by the Houſz ot 
[| Lords that there is no Relief in this Caſe in Equity, therefore the 
Bill muſt be diſmiſt. MS. Rep. Trin. 5 Geo. Canc. Lemon v. 


Wh Lemon. : 
1 46. Mrs. Tryan having three Daughters A. B. and C. by her Will 
i: bequeathed to A. 1000 J. to B. 800 l. to C. 5ool. at Age or Marriage. 


Afterwards on Treaty of Marriage of A. with the Plaintiff, ſbe approving 
the Match, gave P. a Note to pay him 500 J. in fx Months, if the Mar. 
| riage took H ffect, in Augmentation of her Fortune. The Marriage took 

| Effect; the Mother fell fick on the Day of Marriage, and died fix Days af- 
W - ter. The Executors inſiſt that the 500 Il. on Note was given in Satisfaction 


1 of the 1000 l. Legacy, or at leaſt of ſo much ot it as the Note was 
{1 given for. (N. B. Theſe Daughters had Portions of 15001. by the Father's 
Wo Will.) The Defendants inſiſted that the Mother after giving the Note 
i declared, that the only intended to give her Daughter A. 10001. and 


( was uneaſy during her Sickneſs that her Will was nor altered, and 
gave Directions tor that Purpoſe, but died without altering the Will, 
and they made Proof thereot, and in/4/fted that the Words (in Augmenta- 
tion of her Portion) was to be applied to the Portion left her by her Fathe. 
Alſo that the Mother's Aſſets would not ſatisfy all the Legacies in the | 
Will, if this Note ſhould be paid. Objection, Thar the Will gives3 ] 
Legacy of 10001. and the Evidence is to controul it, it is not to prove 
any Thing conſiſtent with the Will, or to explain it, as where two at 
of a Name where a Legacy is given, and afterwards the Teſtator be- 
10 8 comes indebted to the Legatee, that can't be ſuppoſed to be given in 
Satisfaction ot the Debt, Which was not then contracted. But in regard 
the proper Queſtion was, Whether the Mother hath not, by giving 
Note, advanced part of the 10001. in her Liſe-time, with Intent de 
make the 5001. irrecoverable, ſo the Evidence was to explain, but bats 
Declarations of a Teſtator thall not be given in Evidence, for that 
would be to make a Will in Writing alterable by Parol. The Teſtato! 
died betore the had altered her Will or finiſhed ir, but no Wirnellcs 1 
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Delendants agreed to let the Plaintiff have another 500 I. admitting 
he 1000 J. to be due in all Events. Hill. 6 Geo. Canc. Pepper v. 

ene. i 
5 pp It a Man gives a Legacy to a Creditor to the Amount of his Debt, 
his has been conſtrued a Payment or Satisfaction of the Debt, becauſe 
a Man mult be ſuppoſed to be Juſt before he is Bountiful, But there 
-an be no-Pretence to ſay that becauſe a Teſtator gave a Legacy of 500 /. 
% his Debtor, therefore this was an Argument or Evidence that the 
reſtator intended to remit him the former Debt. Per the Maſter of the 
Rolls. 2 Wms's Rep. 128. 132. Paſch. 1123. Jeffs v. Wood, & al. 

48. A. made his Will and gave 1001. Legacy to his Executor, and after- 
wards contracted a Debt of 251. with the Executor (who was an Atror- 
ney) tor Fees and Buſineſs done. Ld. C. King reſolved without Dit- 
fculty, that this Debr being contracted ſubſequent to the Will, the 
Legacy could be no Satistaction for the ſame. 2 Wms's Rep. 343. 
Hill. 1725. Thomas v. Benner, 

A Man indebted by Bond to his Servant, gives her gool. for her Wms's Rep. 

long and faithful Service, though the Legacy is more than the Bond, 8388 
ver the thall have both. Sel. Caſes in Chan, in Ld. King's Time. 44. Trin. use. 


TED » | S. C. decreed 
11 Geo. Chancy v. Wotton. | accordingly, 


and the 
Court aid they were not by this Reſolution over turning the General Rule; But that this Caſe was 


attended with particular Circumſtances varying it from the Common Caſe, viz. That the Teſtator, b 
the expreſs Words of the Will, had deviſed, © That all his Debts and L:gacies ſhould be paid,” 
and this 1001. Bond being then a Debt, and the 5001 being a Legacy, it was as ſtrong as if he had 
directed that both the Bond and Legacy ſhould be paid; that when the Teſtator gave a Bond for the 
400 l. Arrcar of Wages, ir was the ſame Thing as paying it, and as if he had actually paid ir, and 
had afterwards given the Legazy of 500 l. the Executor could not have fetched back the lool. and 
made the Defendant refund, ſo neither ſhould the Bond in this Caſe be ſati>fied by the Bequeſt of the 
Legacy. His Lordſhip alfo obſerved, that the Executor (the Plaintiff Mr. Chancey) did not himic:f 
ke this 5001 Legacy to be a Satisfaction for the Bond, as appeared by his having voluntarily paid 
the 1001. ro the Defendant, and that his Lordſhip was of the ſame Opinion. So the Decree at the 
Rolls was reverſed, and the Defendant (the Maid Servant) had both her Debt and Legacy. 


50. A. had fix Siſters B. C. D. E. F. and H. and deviſed 20 B. C and 2 Wms 
D. Auauities for Lives of 104. each, and to E. F. and H. Annuities of +3 233" 
5/. each, to be paid out of his Perſonal Eſtate, and gave all the Reft of © © 
ig Real and Perſonal Eftate to MH. his Wife, whom he made ſole Exe- 
cutrix. Alterwards MH. by Will gave two Annuities of 51. each to H. and 
F. and their Heirs, in caſe they happen to over-live B; And allo another 
aan of rol. to H. and her Heirs ; and anther of 51. to D. and her 
Hlars; but rakes no Notice of A's Will, or that B. D. E. F. and H. 

1:1 any Annuities given them thereby. It was urged that theſe Annu- 
ies being charg'd on the Perſonal Eſtate, and M. made Executrix, 
the was as a Debror for them, and ſo the Legacy by M. a Satisfaction 
ol the Annuities given by A. to the ſame Perſons. But per Ld. Chan- 
cellor that Point has been carried too far, and he would carry it no far- 
ther, elpecially there being Aſſets to anſwer both, and there can be no 
Pretence to ſay that the two firſt Annuities of 51. each can be a Saris- 
lation of the like Annuities given by the Husband, becauſe they are 
given upon the Contingency of over-living ſuch a one, which has rot yet 
happened, and poſſibly never may; and then ſhall the Annuities tor 

le, which are certain, be extinguiſhed, by giving the ſame Perſons 

annuities in Fee on a Contingency which may never happen; and it 
that be lo, as ro theſe Annuities there is no Reaſon to imagine. the W ite 
had a ditterent Intention as to the others, or that ſhe intended two of 
them thould go in Satisfaction of the like Annuities given by her Huſ- 

and, and the other two not; and the Caſes where a Legacy has 215 

| | het. 
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Deviſe. 


the Wife were diſtin& additional Annuities, and not an Enlargement 


held to be a Satisfaction of a Debt are, where the Debt 1 
the ſame who gave the Legacy; but it ſuch Legacy be given cas | 
Contingency, or to take Place at a future Day, it is no Satisfaction t 
the Debt; and therefore it was decreed, that the Annuities given h 


1 & — =, 


only ot the Husband's Annuities, trom an Intereit tor Lite to an Jntercg 
in Fee, as it was urged to be, and therefore ſhould go in Satisfaction 
of thoſe Annuities; which the Court held they thould nor, but that 
the Annuitants ſhould take both. Abr. Equ. Caſes 205. Trin. 1729 
Crompton v. Sale. | 

51. The Maſter of the Rolls faid, he look'd upon it as a Stretch that 
where. a Man has owed J. S. 100 J. and after gave him a Legacy of 
1001. this latter has been taken in Satisfaction of the former, ſince 3 
that Rate Nothing is given. But though the Court has gone ſo far, it 
never conſtrued a Deviſe of Land to be a Satisfaction for a Debt of Mun 
much leſs has it decreed that a Legacy of a leſs Sum than the Da 
ſhould be deem'd a Satisfaction Pro tanto, 2 Wms's Rep (616) (611) 
pl. 191. Trin. 1731. in Caſe of Eaſtwood v. V inke or Styles. 

52. 30,0001. is covenanted to be laid out in Land, the Money need 
not be laid out all together upon one Purchaſe, but if laid out at fe. 
veral times it is ſufficient; and if the Covenantor dies, having pur. 
chaſed ſome Lands which are leſt to deſcend, this will be a Satisfaction 
Pro tanto. Per Ld. Talbot. 3 Wms's Rep. 228. Mich. 1733. Lech- 
mere v. Carliſle (Earl of). pe 7273 

53. Husband on Marriage ſettled 100 1. per Ann. Pin- Money in Tri 
for his Wife far her ſeparate Uſe, which becomes in Arrear, and then 
the Husband by Will gives the Wife a Legacy of 500 l. After which 
there is a further Arrear of the Pin-Money, and then the Husbind 
dies ; this Legacy being greater than the Debr, decreed evea in the 
Caſe of the Wife to be a Satisfaction of the Arrears of Pin-Money due 
before the making of the Will. 3 Wms's Rep. 353. Paſch. 17;, 
Fowler V. Fowler. 

54. One having by his Will given his Wife 6001. in Money on his 
Death-Beu, ordered his Servant to deliver to his Wife then preſent tuo 
Bank Notes payable to Bearer, amounting to 6001. ſaying, he had not dont 
enough for his Wife; this Gift is additional, and ſhall not be conitrued 
a Payment of the former Legacy in the Teſtator's Lite-time. 3 Wms 
Rep. 356. Trin. 1735. Miller v. Miller, | 
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(U. c) Immediate Deviſe What 18. 
In reſpect of the Incapacity of the firſt Deviſee. 


. 1 F a Man deviſes to one for Life, the Remainder to another in Fee, 
and dies, and the Tenaut for _ waves the Deviſe, then he in 
Remainder may enter immediately. Br. Waiver de choſes, pl. 1. ces 
H. 6. 46. 
8. Where a Deviſe is to a Monk, Remainder to B. In this Caſe B. fal 
take immediately, becauſe Deviſe to a Monk is void; Bu if it ” 
that after the Death of the Monk it fhculd remain, B. ſhould not take Cl 


after the Monk's Death; per Powell J. 12 Mod. 285. cites 9 H. 6. 
34. 39. f. 16. | we 


— ry 


Deviſe. 


"14. The Father deviſed his Goods 10 his Son, when he ſhould be of the 
fre of 21 Tears, and if he die before that Time, then his Daughter ſhould 
ave them 3 the Son died under Age. Adjudged that the Daughter ſhould 
bare the Goods immediately, and not ſtay till the Time her Brother 
would have been of Age, if he had lived. And. 33. pl. 82. Mich. 4 
E 6, Anon. 


died; and 19 Years after wards the Wiſe died. The Court agreed that 
in Caſe of a Grant by a Reverſioner after a Leaſe for Lite of a Rent- 
( harge alter the Death of the Grantor, that the Grantee ſhall diſtrein 
(or all the Arrearages incurred after the Grant, even during the Lile of 
che Grantor, and it was urged by Counſel this was ſtronger, for this 
Rent, as it appears by the Words, was deviſed to the Avowant (for his 
Livelihood) and (tor his Childrens Part) which Words imply a pre- 
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{ent Advancement; and theſe Words (Yearly to be paid) are ſtrong to 
that Intent. It was adjorn'd. Le. 13 pl. 16. Mich. 25 and 26 Eliz. 1 
B. R. Rearsby v. Rearsby. 17 
5 Remainder-Man in Fee on an Eſtate for Lite deviſed it to his Wife, j 
wielding and paying during her natural Life 20s, and dies, living the 
"Tenant for Lite; the Rent ſhall nor begin till the Remainder falls to as 
the general Words refer to the Beginning of the Eſtate, tho* the Words 
imply that the Rent ſhall be paid pretently. Arg. Le. 243. pl. 330. 
paſch. 33 Eliz. B. R. in Caſe ot Lord Mordant v. Vaux. = 
6. A. deviſed Lands unto M. bis Wife until B. his Daughter ould be 
21, and then to M. and B. for their Lives. Per Anderion, Beamond 
and Walmſley, this ſhall enure as an Immediate Deviſe, and the Term 
is extinct in the Freehold, and ey are Foiutenauts in the Freehold, Cro. 
E. 532. pl. 66. Mich. 38 and 39 Eliz. in Scacc. Block v. Pagrave. 
7. A Devite to his Wife till his Son ſhall be of the Ape of 24 Nars, 
then to the Son in Fee, and if he die before 24 Nears without Iſſue, then to 
the Wife for Life, Remainder to A. &c. The Teſtator died. It was ad- 
Judged that the Son had a Fee Simple preſently. For an Eſtate Tail he 
could not have till he was 24 Years old; and after the Death of his Fa- 
ther there was no particular Eſtate to ſupport that Eſtate in the Remain- 
der till he ſhould come to the Age of 24 Years, ſo that he took by De- 
Icent immediately. Arg. 2 Mod. 291, cited as adjudged about 17 or 
16 Car. 2. in Caſe of Taylor v. Wharton. 
8. A. poſſeſſed of a Term purchaſes the Inheritance of the ſame 
Lands in the Names of others in Truſt tor himſeli and his Heirs, 
makes his Will in Writing, and deviſed to B. all his Eftate in the ſaid 
Term ; and my Will is, that my Executors and Truſtees thall ſo convey 
my Hſtate to B that the ſame may remain to him and the Heirs Male of 
tis Body, This is no preſent Deviſe of the Term, and fo not torteired 
lor a Felony done by B. Sid. 403. pl. 20 & 21. Car. 2. B. R. Sir G. 
dands's Cale. | 
9. It a Deviſe be of Land to A. and his Heirs within four Tears, it 
is 4 preſent, Levife, per Serjeant Pemberton; Arg. 2. Mod. 286. Hill. 
9 & 30 Car, 2. C. B. in Caſe of Britain v. Charnock. 
_ lo. Deviſe zo A (his Heir at Law) till B. be of Age, and then to B. Held chat 
n fee, Teſtator died. B. died within Age, yet a Fee veſted in B. pre- tb: oy 
ntly. 2 Mod. 289. Hill. 29 & 30 Car. 2. C. B. Tay lor v. Biddal, Mut have 


the Fee in 


the Intrim. 
I Le. 101. Gates v. Haly v ell, 


2 = AY Dy 
II — 


ad _— 
* 3 — 


1 1. M. ſeiſed in Fee, gives his Lands aſter his Death without Iſſue 
Lale 70 H. in Tail Male, until he or they make any Acts to alter or diſ- 
| 5B continue 


Rep. 28. 


7 9 5 . 
Deviſe. 
continue this Eftate Tail, and then to T. and the Heirs Male A dy Body, with 
feveral Remainders over, The Deviſor dies without Iſſue, H. eto 
7. dies leaving R. H. levies a Fine. R. enters. It was objected that % 
could not enter, becauſe the Remainder deviſed to his Father was con. 
tingent, viz. to ariſe upon H's Alteration of the Eſtate, and not before. 
and then T. dying before the Contingent happened, the Remainder 
could nor veſt ; but reſolved the Remainder to T. was not contingent, Ia 
an immediate Deviſe ; becauſe, ſhould ir be contingent the Deviſor' In. 
tent would be deſtroy'd, which was, that every one in Remainder ſuc. 
ceſſively thould enjoy the Land. Raym. 429, 430. Hill. 22 & , 
Car. 2. B. R. cites 2 Cro. 696. & Jones 56. Foy v. Hinde. 

12. Deviſe of Lands to B. in Tail after Debts paid, is as a preſent 
Deviſe ; tor whenever the Debts thall bepaid ir will be the ſame Thing 
as it no ſuch Debts had been. Wms's Rep. 144. Arg. and admitted 
per Lord Harcourt, And Ibid. 145. Paſch. 1711. in Caſe of Bale 
Coleman. | | | 
13. Lands were deviſed to his Wife for 7 * till his Con and Heir 40. 
parent ſhould attain 21. and when he ſhould be 21. then to his Hon and 
his Heirs. Harcourt C. held,tthart the Remainder veſted preſently in the 
Son upon the Teſtator's Death, and was nor to expect till the Contin- 
gency ot attaining of his Age of 21 Vears ſhould happen, tor then he 
dying before that Age it would never have veſted. Abr. Equ, Cates 
195. Hill. 1113. Manfield v. Dugard. | 
The Truſt 14. A. has two Sons, B. the Eldeſt, C. the Youngeſt, A deviſed Lands 
edge aas to Truſtees, and their Heirs and Executors for 5o0Y ears upon ſuch Truſt 
to be to pay as by Will ſhould be declared, and after the Term ended, then to th: 
A's Deb's Uſe of the eldeſt Son of B. to be begotten, and the Heirs Males of his Bo- 
and Lega- dy, and for Default of ſuch Iſſue, to the Uſe of C. and the Heirs Mal: 
cm ee of his Body. A. died, B. had no Iſſue at A's Death. Upon a Refer- 
derable) and ence to the Judges they certified that B. ſhould take immediately; 
5ol. Annui- 1, Becauſe the Son of B. (not yet born) cannot take by way of Re- 
2 B _ mainder, there being no particular Eſtate to ſupport it. Nor, adly, 
do ge Pow. Can he take by way of Executory Deviſe ; ſo that if the Fee Simple 
2 Cr ſhould deſcend to the Heir at Law and veſt in him till the Concin- 
charge the gency happened, it would tend to a Perpetuity; Afterwards the Parties 
Premiſſes | agreed. 9 Mod. 4 Trin. 8 Geo. Gore v. Gore. 


with 1000 

a-piece for his younger Children, payable at 21, and Maintenance in the mean Time, and the Truſ- 
tees to raiſe the ſame out of the ſaid Term, and then the Term to attend the Inherite ce 2 Wnv's 
It was argued that the Charges were ſo great, and the Performance of ſome fo 
diſtant in all Likelyhood, that in a Court of Law it ought to be looked upon as an abſolute Term for 
the whole 500 Years. 2 Wms's Rep. 38, 39. And the Judges Certificate and Reaſon why it could 
not take Effet as an Executory Deviſe was, becauſe it was too remcte, vir. after 500 Years. But Lord 
Macclesfield was diſſatisfied with this Opinion of the Judges, and ſaid, that this being but a Truſt- 
Term and to be conſidered in Equity as a Security only for Money, it ought not to make the Devil 
over void. Afﬀterwards B. had a Son and died, and the Son of B. bringing this Matter again into 
Chancery in Ld. King's Time, his Lordſhip ſent it a ſecond Time into 5 1 when the Judges there 
being all new Judges gave their Qpinica contrary to their Predeceſſors, viz. That it was a good Exe- 
cutory Deviſe, and not too remote; for that it muſt one way or other happen on the Death of B whe- 
ther he ſhould have a Son or not, and that either upon the Birth of the Son, or upon his Death with- | 
our Iſſue Male, the Freehold muſt veſt. Trin. 1722. 2 Wms's Rep- 649. Gore v. Gore. _— 
the Reporter ſays that Lord Raymond alſo was of the ſame Opinion. Ibid. _ 

And atterwards C. died wiibout I ue, whereupon D. a next Remainder-man bringing this Matter yet once 
more into Chancery in Ld. C. Talbot's Time, his Lordſhip referred this Matter again to the Judges 
of B. R. who certified that they thought the Remainder good, and that an Interim Efate til te 
Birth of the $.n of B. (and who is fince born) deſcended to B. and ſo the contingent Remainder ſup: 
ported. (Ut audivi) F | 
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5 Deviſe. E” | 37 1 


(W. c) What is a Lapſed Deviſe. . Apr = He 

. 777 Pont. 3, Cc. 337, 1 

E VIS E to a Monk for Life, Remainder to a Man capable, 2 Brownl. * A< azz - 45>». Wo 

The Remainder is good in preſent Poſſeſſion, yet the Particu- Ta Per Oo ALA Lt 
ar Eitare is void a Principio. Arg. Mod. 519. cites 9 H. 6. to. 24. 7 eming Ch. 


. | er Coke 
Ch, ſ 2 Bulſt. 292. S. C cited, and Perk. S. 568. and Pl. C. 35. in Colthirſt's Caſe. Ee It 1s not 


00d as a Remainder but as a new Deviſe ; Per Clench. Ow, 112. Nothing paſſes : the Re- 


wainder-man till the Death of the Monk. Arg 10 Mod, 120. cites Le. 195. [But that is, that the 
Neviſee in Remainder ſhall take the Land preſentl y.] 


Lile dies in Life of Deviſor; he in Remainder may enter and execute his ces Sf 


2. Deviſe of Lands to A. for Life, Remainder to B. in Fee ; Deviſee for Ibid. Marg. 


Remainder. D. 122. a. pl. 20. Mich. 2 & 3. Ph. & M. cites Perk. rig 
[S. 506.] Mich. 3) & 


38 Eliz. 
Fuller's Caſe. —Cro. E. 422. pl. 20 S. C. & S. P. accordingly. S C. cited per Car. 2 Vern. 15 
2 Mich 1916 —2 Vern. 468.- Arg. cites Plowd. C. 345. a. in Brett v. Rigden's Ciſe. Carr. 
45.P. in Cale of Davis v. Kemp.— 8 Mod. 126. S. P. per Cur. in Cafe of Goodright v. Opy cites | 
Perk. 108. b. 109 a.——2 Brownl. 247. S. P.——Deviſe to A. fn Tail, Remainder to B. in Tail A. 
Sſagrees, B. ſhall take; Per Harper J. Pl. C. 413. But if the Deviſe be to A. for Lite, and 
there is no ſuch Perſon as A. there the Deviſe is void; Per Harper J. Pl. C 414. | 


z. The Teſtator had two Sons and one Daughter, and being ſeiſed in ; 
Fee he deviſed his Lands to his Wife for ten Tears after his Deceaſe, | i450 
Remaiader to his youngeſt Son and his Heirs, and if any of his two Sons = 
died without Iſſue, Remainder to his Daughter and her Heirs, The 14 
youngeſt Son died without Iſſue in the Lifetime of his Father, and then the 1 
Father died without altering his Will. All the Court held that this was | 6 
z good Remainder to the Daughter, not withſtanding the Death of the | Th 
Deviſee without Iſſue in Lite of the Teſtator, and would not argue the Ah 


Caſe. Dyer 122. a. pl. 20. Mich. 2 & 3 P. & M. Rickman. v. Gar- Fi 
diner. 


4. A Deviſe to A. M. the Dean of Pauls, and the Chapter there and 19 
ther Succeſſors, and A. N. dies, and F. S. is made Dean, and after the —_—_ 
Deviſor dies; the new Dean ſhall take, though not by the Words, yet vl | 
according to the Intent; for the chief Intent was to convey it to the 1 


Dean and Chapter and their Succeſſors for ever, and the ſingular Per- 5. 
lon of A. N. was not the principal Cauſe though perhaps it was one of 
the Cauſes ; Per Manwood. Pl. C. 344. b. ad Finem. Trin. 10 Eliz. 
in Caſe of Brett v. Rigden. | 

5. A deviſed Lands to his Wife for Life, and afterwards to B. his S 
and Heir, and if ſhe die before the Son's Age of 24, then JF. S. to have the 
Land till the Son is 24, A. died. J. S. died, living the Wife, the Son be- 
lng under 24 Years. Per Anderſon and Periam J. the Executors of 
J. S. hall not have the Land till the Son's Age, but Rhodes and 
Wiudbam J. doubted. 3 Le. 195. pl. 244. Hill. 24 Eliz. C. B. Anon. 
6. Deviſe may be to the Uſe of another; Then when Cęſiy gue Uſe dies 
% the Life of Deviſor Deviſee ſhall take it, and when a Son is born it Cro. E. 243. 
hall go to him (the Deviſe being to Ceſty que Uſe and the Heirs Male © 5 w_ | 
ot his Body.) But if the Uſe bevoid, then Deviſee ſhall have it to his Tri- 
own Uſe, Arg. But by Wray and Anderſon the Deviſe is void, and it of the Ne- 
is all one with Bret and Rigden's Caſe ; and by Anderſon, It a Man visor hall 
deviſe Land to the Uſe of one, which Uſe by Poſſibility is good, and by take. 


®oſiibilicy is not good, if afterwards, - Ceſty que Uſe cannot take, the LOO * 


Deviſe cited. —— 
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tal by Purchaſe, Per Trevor Ch. J. 11 Mod. 156. in delivering the Judgment of the Court in the 


— — — —ʃ — 
Deviſe. 


S. C cired D.viſe ſhall be to the Uſe of Deviſor and his Heits. 25 254. pl. 16, 


r 1 rin. 33 Eliz. B. R. Ellis Hartop's Caſe. 
Ch. Prec. : 
4.49. iu Caſe of Sympian v Hornsby. 


222 


—— 


Adjudged 7. A. had four Sons, and deviſed to the Nungeſt in Tail Male, wih 


- 1 Remainder ſucceſſively to the other three ; the Youngeſt dies in thy Life i 


ror take Devsſor having Iſſue Male, It the Iſſue ſhall take, Quzre? Cour d 
but the vided two againſt two. Mo. 353. pl. 476. Hill. 36 Eliz, B. R. Full ; 
next inRe- y, Fuler. : 
mainder | 
ſhall enter preſently. Cro E 423. pl. 20. Mich. 37 & 38 Eliz B R. theS C2 vern | 
Mich. 1716. Decrecd that the Iſſue ſhall not take. Hutton v. Simplon Ch. Prec. 440 wil 
fon v. Hornsby by S. C. & P.-—G. Equ. K. 115. 8 C. | "IM 
Deviſe te A. in Tail, Remainder to B. and the Iſſue of her Body lawfully begotten, Remainder 
the Right Fleirs of A. for ever. A. died without Iſſue living the Jeſtator B. after makin» " 
Will had Iſſue C. who was alſo Heir at Law to A. and dies living the Teſftator ; Reſolved chat he 
Heir at Law of the Teſtator and not C. ſhall have the Lands, 10 Mod. 369. Woodright v WI ws 
Wmo's Rep. 599. Hill. 1919. Goodright v. Wright. S. C. * 


But B. dy- g. Deviſe to B. and the Heirs of his Body, Remainder to C. and the Heirs 
ing after the of his Body. Per Popham Ch. J. none will doubt if B. had hat i++; 


Dewije and 


living the dead at the Time of the Deviſe, but that the Heir ſhould take it as; 
Teſtator it Purchaſor. Cro. E. 423. pl. 20. Mich. 37 & 38 Eliz. B. R. inCie 
ſhall 8 of Fuller v. Fuller. | 
in Re- 

mainder, Adjudged Cro. E. 423. in the Caſe above. — $ Mod. 224, Arg cites Cro. E. $23.—— 1 
4 Mod 283. in Cafe of Reeve v. Long cites 8. C. Arg. ſays that it being in the Caſe of a So 
ir was not the Inentton of the Father to difinherit him, but (it is ſaid in Margin) that if the 
Deviſc had been to a Stranger, then to make the Iſſue of B. rake, there muſt have been a new 
Publication of the Will. —— —B. died in the Life of Teſtator leaving Iſſue, yet C. ſhall take and 
not the Iſſue of B and the Words Heirs or Heirs Males of his Body denote only the Quartiy of 
the Eſtate, per Cowper C. but ſaid that the Conſtruction of Law in thoſe Caſes was extremely rigid 
and ievere, and that the Teſtator's Meaning was, that C. ſhould not take while there was any Iſlue- 
Male, or Iſſue of B. but ſince it was not Res Integra, he was bound by the former Reſolutions 
as it was a Point of Law, but ſince it was ſo and by that means an Heir at Law aiſinherited as to 
a Motety he would decree no Account of the Rents and Profits tiere beirg no Infant aud left them 
to Law. Ch. Prec. 439 452. Paſch. 1716. Simpſon v. Hornsby. Gilb. Equ. Kep. 120. S. C 
in totidem Verbis. f 


Becauſe 9. Deviſe of Lands to A. and his Heirs. A. dies before the Deviſer 
Heirs here Deviſe is void. 1 Rep. 155. b. Mich. 40 & 41 Eliz. B. R. in the Rec- 


is a * Word OO iy pet 
* 3 tor of Chedington's Caſe. 


rion enk.“ a | | 
124. pl. 50. Jo. 59.———P1. Com. 345. a. Brett v. Rigden. Cited 2 Vern. 4659. ——2 
Vern. 722. Hutton v. Simpſon. S. P. Simpſon v. Hornsby. Ch. Prec. 440 S. P. and cites Bret 
v. Rigden, and that the Words Heirs or Heirs of the Bedy, &c. are only to expreſs the Quality of tht 
Eſtate, as to give a Fee by the Word (Heirs) or a Tail by the Words (Heirs Male ot the Body 
&c.) Bur that they are not in either Caſe any Deſcription or De/ignation of the Perſon, who was tale 


by Purchaſe. : 
* For by the Will the Heir was intended to take by Deſcent, but if the Lands paſs he muſt now 


Caſe of Archer v. Bokenham In this Caſe there was no compleat Deviſe, becauſe the Anceſtor 
to whom the Deviſe was made dying in the Life-time of the Devilor, there was no Dexiſce at tit 
Time the I ill was to take Effect; Per Jekyl Maſter of the Rolls. 10 Med. 421. Mich. 5 Geo 1. lu 
Caſe of Marks v. Marks, 


Ne sz. 10. In Caſe of a Leaſe fur Nars deviſed 20 A. and after the Death 
. A. to B. Adjudged that B. dying before A. the Executors of B. could 
Almory not take, for that it was only a Contingency and no Intereſt. 1 Bulſt. 


S. C. agreed 191. Paſch. 10 Jac. Price v. Atmore. 
accordingly. 


—— 4 Le. 246. pl. 401. S. C. agreed that the Executor of the Son could not enter. 
11 De- 


* R * 


— 
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i Deviſe of Lands in Fee to A. for Life, then to B. the Son of A. 
and jor Default of Heirs of B. to his own Right Heirs for ever; and 
che Teſtaror deviſed a mortgaged Term in PofleiJion to A. to do with it 
bor che only Uſe of B. as he pleaſed, and char B. ſhould enjoy the ſame 
- ar bis Age of Twenty-0u6 Tears, and udt before; and if he died betore, then 
he devifed all that he had bequeathed to B. 20 C. D and H. equally 
to be divided. D. died after the Teſtator( but in the Life-time of B. 
the firſt Devi ſee, and before the Contingexcy happened 3 Decreed that the 
Executors of D. are wholly excluded of any Benefit ot the Deviſe ei- 
her of the mortgaged Term or the Lands in Fee. Fin. Rep. 217. 
Trin. 27 Car. 2. Edwards v. Allen. 

12. Deviſe to his Sifter, who was his Heir at Law, for Years, till her 
Son by a ſecond Husband comes to Twenty-one, then to him in 
Fee, He died within Age. Yer a Fee veſted in him preſently, 2 
Mod. 289. Hill 29 & 30 Car. 2. C. B. Taylor v. Biddal. 

13. it Lands be deviſed to A. and his Heirs, and A. dies before the Nene 34. 
Tiſtator, it was agreed by all that his Heirs ſhall take nothing tor Heirs Car 2.5 "A 
« a Word of Limitation and nor of Purchaſe ; Agreed per tot. Cur. the S. C. 
Fricem,. Rep. 290. in pl. 343. in C. B. in Cafe of Steede v. but not S. F. 
Bertier. | 

14. A. deviſed to B. and C. and their Heirs. B. dies before A. C. S. C. cited 
{hall have the whole by Survivorſhip. Per Holt Ch. J. and not de- _ * 
nied by any of the Court. Show. 91. Hill, a W. & M. in Caſe of > x 


Wright v. 

Edleſtone V. Speke. 1 
Carr. 4. S. N. 
Davis v. Kemp. 1 Salk. 238. 8 P. in Caſe of Bunter v. Coke. ——S. P. by Holt Ch. J. Gibk. 
231. cites it as held in Ld. Bridgman's Time in Davis's Caſe.— It is good without any new 


Publication; Bur it Lath had died the Heirs could not have taken. 


15. A Man poſſeſſed of a Term deviſed it to an Infant in Ventre [a 
mere, provided it be a Son; and if the Child be a Son, and die in its 
Minurity, then to the Defendant ; the Executor afſenmed, but the Child 
being a Daughter, it was adjudged upon a Special Verdict, that the 
Defendant cannot take, becauſe here is a Condition precedent, which 
never happened, and the Executor's Aſſent is not material, where 
there is no Deviſe, Comb. 437, 43S. Trin. 9 W. 3. B. R. Eſtcourc 
v. Warry. PRs 

16, rs deviſed two Farms to his Father and Mother for Life, Re- 
mainder to Truſtees till A. and B. reſpectiuely come to Age, then to con- 
vey we Farm to A. and the other to B. A. died, living the Father, be- 
tore the Time came for the Conveyance to be made, yet per Cur. as he 
was to have had an Eſtate in Fee, he being dead, rhe Conveyance ſhall 
be to his Heir. 2 Vorn. 561. pl. 510. Trin. 1706. Hook v. Taylor. 

1). By the Civil Law it is a Rule laid down in Swinburne, that But dccrees 
when a Legacy is payable at a Time uncertain, as at the Death of contra in 
Tiftator's Wife, that i Legatee te then dead, it is not to be tranſmitted the S. C. 
to the Executor, but is a lapſed Legacy. Cited per Ld. Chanc. 2 Vern 6 
760, Trin. 1718. in Caſe of Pinbury v. Elkin. | 5 


Parker ſaid, that it was true in Swinburne, 461, 462 &c. ſome Caſes were put which ſeemed to im- 
port that the Poffibility would not go to the Executor of the Legatee; bur that thoſe Caſes were 
ſo darkly put, and with ſo many Inconſiſtenc ies as to be all overbalanced by the Opinion ct Ld. 

ottingham in 2 Vent. 347. where A. deviſed 100 l. to B. at his Age of Twenty-one and it B. died 
under Age, then to C. 1 died living B and then B. died under Age, and La. Notting- 
ham decreed that the Executors . of C. ſhould have the 100 l. Trin. 31 Car. 2. Anon. | 


13, Deviſe of Lands to F. and the Heirs of his Body. S. died in the 

*-line of the Deviſor ; it is in the Nature of a lapſed Legacy and the 

er of S. ſhall take nothing. MS. Tab. March. gth, 1725. Wyane 
v. Wynne, Ft { Ave 1 room . fee | 
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3 7 4 3 Deviſe. | 
& C2 19. A. deviſes to B. and C. and the Survivor and Survivors of 1115 


Wass Rep. his Heirs and A 14,0 equally to be divided between them, Shar 
290 a rin. Share alike. . died in the Lite of A. Decreed per King o = 


I725. But 


ſays nothing whole Eſtate to C. for Lite as Jointenant, and after one Moiety to (. 
of the and his Heirs and the other Moiety to the Heir at Law of A. Cafter 
Word the Death of C.) and his Heirs; for that ic was a Jointenancy tor 
1 Life, and a Tenancy in common of the Inheritance, and that the Word 
plaſage. Survivors was Surpluſage. 9 Mod. 159. Trin. 11 Geo. Baker v. Eyles 


See Jointe- and Smith. 
nants (N) by Gs 
Name of Barker v. Giles. 


** 


(N. c) Lapſed Legacy. 


1. IF Executor Legatee refuſes to prove the Will by che Common Lay 

1 (though otherwiſe by the Civil Law) he hath no Remedy for his 
Legacy. For by the Retuſal there is a dying Inteſtate and chen no- 
thing could be deviſed. Owen 44. 31 Eliz. Catlin's Caſe. 

2. Lands deviſed to be fold for Payment of Portions ; one of the 
Children dies after the Portion due and before the Land ſold ; the Admi- 
nifter of the Child is intitled to the Money. Vera. 276. pl. 276. Mich. 
1684. Bartholomew v. Meredith. | | 

3. D. deviſes to his Sifter M. Soo. ſhe at the Death of the Teſtu 
tor was a Probationer at the Convent of Benedictines at Bruſſels, aud | 
became a profeſs Nun, and then ſhe aſſigned 2501. of her Legacy being the 
Refidue of what remained unpaid to. the Plaintiff, who brings a Bill 
ot Satistaction &c. The Lady Abbeſs releaſes tor herſelf and Family, 
all her Claims and Rights to the Legacy &c. Inſiſted for the Deten- 
dant that the Legacy was lapſed by her Profeſſion ſbe being become thertly 
Civiliter Mortua and not able to affign. Secondly, that the Legacy never 
veſted per Statute 1 Ja. cap. 4. and 3 Car. 1. Harcourt Chancellor de- 
clared that the Aſſignment being without a Conſideration was 2 
Truſt tor M. and that he would as ſoon decree the Legacy to the 
Lady Abbeſs as to the Plaintiff. Bill diſmiſſed. Mich. 12 Ann. Canc. 
Darrell v. Darell & al. (E. R.) 


— 
* 


— — — 


(V. c) Lapſed Legacy; In Reſpect of the Death of 
Legatee in Teſtator's Life. 


| . 4 * . 
„ , "4 
1. IF a Man deviſe a Leaſe or Goods to F. 8. who dies, and alter ct 
Deviſor dies, the Executor of J. S. ſhall have nothing ol this. 
Plowd. 345. b. Trin. 10 Eliz. Arg. 

2. A. had two Siſters M. and N. and bequeathed 300 J. 20 each of the | 
Children of M. and NM. and if any of them die before the Money i paid, 
then he Money, which fhould have been paid to ſuch Child, ſball be droided 
between the Grand-Children of M. and N. the ſaid Legacy to be paid 
before any other; M. had Iſſue B. C D. E. and F. whereof B. and 0 
died, leaving Iſſue, but all three, viz. B. C. and D. died in the 4 
of A. The Court was of Opinion, that B. C. and D. being * 
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Lt the Time of the making A's Will, they could take nothing either * So it is in 
by the Words or the Intent thereof, both which were fully ſatisfied, che Original, 
decauſe E. and F. were living at A's Death to whom A's Executor paid r, Erms 4 

„o a-piece, and nothing due to che Iſſue of D. Fin. R. 182. Mich. e 
26 Car. 2. Judd v. Arnold. 

3. A. deviſed to B. his Siſter 3 50 I. on Condition that at or before her 2 Freem. 
Death ſhe give 200 I. part thereof to her Children; ſhe dies in Teſtator's Life- Rep. 107. 
aue; per Lords Commiſſioners the whole Legacy is lapſed; For being a dee 1 
berile of Money, the abſolute Property veſted in the firit Legatee. C per Cur 


. C. per Cur. 
2 Vern: 116. pl. 112. Mich. 1689. Birkhead v. Coward. 8 . 


; And Finch 
of Counſel admitted it to be againſt him. 


A. deviſed 300 J. % B. his Siſter, willing her to give 200 l. thereof 2 Vern 116. 
0 her Child; B. died in the Life of A, Bill by the Child for the 2001. 1 
dilmiſs'd. 2 Vern. 208. pl. 192. Hill. 1690. in Caſe of Miller v.“ 4. 
Warren. | | 
5. A. deviſed 300 l. to B. 1004. whereof he owes me, which I intend — 
to ove to C. his Dalig hter. But my Will and Dejire is that he give the 
300 to his Daughter C. at his Death, or ſooner if there be Occaſion for 
er better Advancement and Preferment. A. at making the Will was in 
Fnyland, and B. died in Ireland eight Days before A. It was inſiſted 
thic this was in Nature of a Remainder, and ſo good to C. and it was 
admitted that the Words I will, or I defre, amount to an expreſs De- 
viſe, Decreed by the Maſter of the Rolls, that the 100 l. Bond be aſ- 
ned to the Adminiſtrator of C. (C. being dead) and the 2001. paid 
win te teſt from the exhibiting the Bill. Wright K. confirmed the 
Dectee n Appeal. 2 Vern. 466. pl. 42). Mich. 1704. Eacles v. 
Engl Ad. 
6. lt was inſiſted that if a Legacy is given A. in Truſt for B. though 
A dies living the Teſtator, the Deviſe ſhall ſtand good for the Benefit 
of B. Bur Wright Keeper ſeem'd to doubt of the Point. 2 Vern. R. 
468. Mich. 1904. in Caſe of Eacles v. England. 
7. It a Legacy is given to one of his Executors, Adminiſtrators and A. 
1145, and the Legatee dies in the Lite of Teſtator, it was agreed by 
tue Court and the Counſel on both Sides, that in ſuch Cafe, though the 
Executors &c. are named, yet the Legacy is loſt; tor the Words (Ex- 
ccutors, Adminiſtrators and Aſſigns) are void, being bur Surp!1/rge and 
Expre/Jio eoran &c. and they are by Suppolition of Law nam'd only to 
take in Succeſſion, and by way of Repreſentation as an Heir repreſents 
the Anceſtor in Caſe of an Inheritance. Wms's Rep. 84. Mich. 1705. 
Elliot v. Davenport. | 
8. But it was held that a Will way be ſo penn d as that though the Le- A 
gatec dies in Teftator*s Life, yet his Executors ſhall have the Legacy, but 
then it ought to appear in the Will plainly and by direct Words, that 
this was the Teſtator's Intention, W ms's Rep. 85. S. C. 
9. A. recited in her Will that B. ow'd her 400 I. begueathed the Debt Wms's Rep. 
o 4001. to B provided he thereout paid ſeveral Sums in the Will men- 85, 36. per 
toned to his Wife and Children, and the Reſidue ſhe freely and ab- 4 Rok gh 
lolutely gave ro B. and will'd the Executor immediately on her The only 
Death to deliver up che Security, and not claim any of the Debts, but Queſtion was 
Executor to releaſe as B. or his Executors &c. ſhould require; B. died Whether 
living A. Decreed the Legacies given out of the 400 l. ro be allowed _ 2 
the Plaintiff, and the Reſidue of the Debt to be paid to the Executor ee 


of A. 2 Vern. 521. Mich. 1705. Elliot v. Davenport. do the for- 
| mer, as to 
be Ancillary and Dependant upon it, viz. If the Legacy took Effe ct, then the Executor to releaſe, and 
n to claim the Debt as a Conſequence of it. The Court was rather induced to be of that Opinion, 
ccauſe it appears by the Deviſe over of part of the Debt to the Wite and Children, it was. not the In- 
| tent 
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tent of A. that the Will ſhould work by way of Releaſe or Extinguiſhment of the Debt. 2 Ve 
522 S.C -——— [r was admitted that the Legacy given out of the 400/. did not lapſe by the Dent 
» of B. before A. Ibid. — The Legacy amounted to about t 50 l. and the Bill was brought by the 
Heir of B. "y Rep. 83. S. C. . 


| 10. I forgive ſach a Debt, or my Executors fhall not demand, or 6540 
| ' releaſe it; it was admitted that ſuch Words only in the Will yy 
| have been 2a good Diſcharge of the 4001. in the Caſe above, though B. 
1 had died in the Lite of A. 2 Vern. 522. Mich. 170g. Elliot y h.. 
venport. 
t. And it was admitted if a Debt is mentioned to be deviſed 10 5, 
Debtor, without Words of Releaſe or Diſcharge ot the Debt, if th, 
Debtor die betore the Teſtator, that will be a /apſed Legacy, and the 
Debt will ſubliſt. 2 Vern. 522. Mich. 1705. in Caſe of Elliot v. hy. | 
venport. | 


Where A. 12. A. deviſed the Surplus of his Eflate to B. C. D. and E. who wer 


de ee his Brothers equally to be divided; and if any of them die before thy 
pry wag aA Hſtate is got in and divided, bis or their Share to go to bis and thy 


to B. C. D. Children. D. died in che Life of A. but left Children. Whether they 
and E. to be ſhall take their Father's Share? 2 Vern. 653. pl. 58 . Hill, iy, 


- equally di- icon v. Lethulier. 
2 Bretton ethulier 


tween them Share and Share alike (without more) and one of the four died in the Life of A. [4 
C. Macclesfield held, that this Deviſe of this fourth Part became void, and became as a Part und. | 
poſed of, and that it could not go to the others, becauſe each of them had but a fourth Part d. 
wiſed to them in Common, and the cath of the fourth conld not avail them as it would if they had 
been Joint Legatees, then it would have gone to the Survivors, but here it was all one as it a fourth 
Part had been deviſed to each of the four, which could not be increas'd by the Death of any of them, 
'Wrms's Rep. 700. Trin. 1921. Bagwell v. Dry. S. P. Decreed by Ld. C. King. 2 Wms' Rep, 
489. Mich. 1728. Page v. Page. — Ibid. ſays that S. C. was cited and approved by Lord C. Talbot 
Auguſt 1434. | 


13. A Man makes his Will and gives 6007. to his Son Fobn, to be 
paid with all convenient Speed; and gives 5ool. to his Son George, to be 
paid in convenient Time ; and appoints his Real Eſtate ro come in Aid of 
the Perſonal ; and goes on and ſays, But in Caſe either of my ſaid Sins 
happen to die before they have received all, or any Part of their Legacy, then | 
the remaining Sum or Suns ſball go aud be paid to the Survivor ; One of 
the Legatees died in the Lite of the Teſtator. Bill is brought by the 
Survivor for the Legacy lett to the Deceaſed. In this Caſe there was 
no Defence. The Attorney General ſaid, it had been frequently de- 
rermined, that if a Legatee dies in the Lite of the Teſtator, and there 
be a Survivor created, it ſhall not be conſidered as lapſed, becauſe there 
was a Survivor created, but be looked on as an Immediate Deviſe, and 
the Survivor ſhall receive both, and fo it was decreed. Sel. Caſes in 


Canc. in Ld. King's Time 73, 74. Trin. 2 Geo. 2. Hornſley . 
Hornſley. | 
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/7, e) Lapſed Legacy; In Reſpect of Legatee's dying 
before Day of Payment; The Charge being on 
Land, or otherwiſe, =_ | 


IF a Man deviſes 20). by his Teſtament w WV. N. to be paid in four The Execu- 
ars, and he dies in the firff Tear, yet his Executors thall have ok —_ 
it; For this is no Condition, but a Limitation of Payment. Er. Con- 8 eo 


ditions, pl. 387: cites 24 H. 8, the Ordioa.. 


v Duty by the Teſtament or Deviſe. Br. Deviſe, pl 45. cires 14 K 8. 


f | S. P. Ibid. pl. 29. 
cites 24 H. 8. ——— S. C. cited by Voderidge J. 2 Bulſt. 126 Mich. 11 Jac. | 


2. A, bequeath'd 500 J. to B. for and towards her Marriage ; B. died But the Juſ- 
belore Marriage. Quzre, It the Executors of B. ſhall have the 500 1 tices of Ser- 


: | *'s-Inn 
t ſeem'd to all as it that the Execurors ſhould have it. D. 59. b. pl. 5 
1j. Paſch. 36 and 37 H. 8. The Queen v. Ld. Latimer. Hill. ; Elis 
| | | in Cafe 


where a Legacy of Money was given towards Marriage, to be paid at the Day of Marriage, or at 
the Age of 21. and ſhe died before both; But Dr. Read ſaid that it is otherwiſe by the Civil Law. 
D. 59. pl. 15. Paſch 36 and 37 H. 8. The Queen v. Ld. Latimer. — S. P. by Doderidge J. 2 
Bult. 129. cites D. 59. 36 H. 8. Ld. Lartmer's Caſe, and ſays it is a very plain Caſe; For by this he 
gives her a preſent and abſolute Diſpoſition of the Sum, and clearly ſhe might have diſpoſed of the 
{ane where and as ſhe would, but the making no Diſpoſition thereof, her Executors ſhould kave ir. 


;. If one deviſe that B. all have 201. at Marriage or 21 Years, if B. S. P. by 
te before, her Executor ſhall rake. Bur otherwite if the Bequeſt had 3 
deen 10 B. to be paid at her Marriage or 21 Years of Age, for that in j = — 
the laſt Caſe it is a Duty preſently. Per Williams and Yelverton J. Mich. 11 
D. 59. b. pl. 15. Marg. Mich 3 Jac. B. R. cites Br. Deviſe 27. Jac. 

. A Deviſe of 100. to his Daughter when ſhe ſhall marry, or to his vent zar. 
Sn when he ſball be of Age, and they die before; in ſuch Caſes their Exe- Trin. 229 
cutors ſhall not have the Money, but it is a lapſed Legacy, otherwiſe Car. 2. 
if the Deviſe were to them to be paid ar their full Ages, and they die Globerie's 
before that Time, and make Executors ; there the Executors may re- — 1 

cover the Legacy in the Spiritual Court. Godb. 182. pl. 259. Mich. Caſes 153. 
9 Jac. C. B. Anon. S. C. 

5. If a Man deviſe 1004. tothe Eldeft Son when his ſecond Son ſhall 
(ome to the Age of ſeven Nears, and he dies before he accompliil.es this 
age, yet it is clear the Eldeſt Son thall have this 1001. when the 
Time perfix'd ſhall happen by Effluxion of Time. Per Croke J. 2 Bulſt. 

126, Mich. 11 Jac. | 
6. Deviſe to A. and if he dies before he come to 21 Nears, I make it to 
my Executors. A. dies be fore 21, ,yet it ſhall not go ro the Adminiſ- 
trator of A. 2 Bulſt. 123. Mich. 11 Jac. Roberts v. Robert. Adjudged 
per three Juſtices againſt Doderidge. 

7. A Legacy was given 0 a Feme Covert to be paid to her 18 Months 
ger the Death of the Teſtator ; She died within that Tue; Adjudged 
that her Husband and not her Daughter was entitled to this Legacy 
becauſe the Wife had an Intereſt in it before the Time of Payment, and 
ſuck Intereſt which he might have releaſed, 2 Roll. Rep. 134. Mich. 

1) jac B. R. Anon. | | | 

5. If a Legacy is appointed to be paid.after the Death of the Executor, 

and the Legatee dies before the Executor, it is loſt, Went w. Oil. Execu- 


015 240. quotes Swinbourn, 
5 D 9. A, 
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9. A. deviſed 100 l. co B. thus, viz. 501. in one Month aſter , 
Expiration of bis —_— ip, and gol. within one Year after the kr 
piration. B. died after che Month, but wichin the Year. Deg | 
the ſecond 5ol. to the Adminiſtrator of B. wich Damages. 2 Ch N 
25 21 Car. 2. Rowley v. Lancaſter. | 
10. A Legacy was deviſed to a Daughter to be paid out of Lands nu. 
gaged to the Teſtator. The Mortgage became forfeited in Teſtator's Life. 
time, and it was therefore inſiſted that neither the Heir or Executor x 
the Mortgagor were bound to pay the Money; But decreed the Mone 
to be paid to the Husband and Adminiſtrator of the Daughter, (he 
being dead) or the Defendants to be forecloſed, and that the Husband 
was well intitled to the ">: * Fin. R. 91. Hill. 25 Car. 2 
Clarke v. Knight, Baker & al'. | 
Yer it feemss t 1. Deviſe of 100 f. 4% A. at 21, and if A. die under Age, B and C 
on 3 the Survivors of them to have it. B. dies, then C. dies, living A, A. 
* ha dies under 2r. Decreed that C's Adminiſtrator ſhall have the tool, 
grant ble or though C. died before the Contingency happened. Vent. 347. Trin. zi 


_ rransferrable Car. 2. Anon. | 
over by C. £2: 
Sec 2 Vern. R 559. $. C. cited inthe Caſe of Pinbury v. Elkin, 


12, A Devile of 100 l. to F.S. at the Age of 21, and if be dies lem, 
then F. N. ard A. B. or the Survivor of them to haue it; F. M. and 1 l. 
died in the Life-time of F. S. and betore he was of Age, and thea |, &. 
died under Age. Decreed that the Adminiſtrator of J. N. who ſur- 
vived A. B. ſhall have ir, though his Inteſtace died before the Con- 
cingency happened. 2 Vent. 347. Trin. 32 Car. 2. Anon. 

13 Copyhold ſurrendered on Condition to pay 2001. to A at 21, 
and if {be die before 21 without Heirs of her Body, then to the Surrenderee. 
A. dies betore 21, leaving a Son; Decreed the 200 J. to be paid to the 
Son, and the Lands to ſtand charged therewith 2 Chan. Rep. 214 
33 Car. 2. Roſe v. Till ier. 


6 Cl. 14. Term limited by a Settlement to raiſe Pertions for Younger Children 
Rep. 286. Payable at 21 or Marriage. One of them dies under 21, and mamarried. 
S. C. Her Portion hall not be raiſed ior che Benefit of rne Adminiſtratrix. 


Orherwiſe if the Portion was to be raiſed out of a Perſon il Eitate, 
Vern. 204, 205, in pL 201. Mich. 1083. Lady Poulet v. Lord 
Poulet. 5 
S. C. cited 15. Deviſe was to B. when ſhe Mall attain the Age of 21, er be n. 
2 Vern. ried, wheeh ſhall firft happen, the Sum of 5921. to be paid her * with lu. 
199. and tere. The oy 4" dies under Age and unmarried, her Adminiſtra- 
0 


bx ig ail ror had decree for Principal and Intereſt. North Ld. K. once pro- 


the Admi- nounced a Reverſal of the Decree, but being much preſs'd chat Tells 
niſtrator tor's Intention would be clear in the Proots, he ſuſpended it to heat 
2 the Proofs. 2 Chan. Caſes 155. Mich. 35 Car. 2. Lampen v. Cl 
he fhould berr Ye | | 
wait and ; 2 £ 
expect for it till B. Mauld have been 21, and that this was confirmed on an Appeal to the Houſe of 
Lords, though Lord Nottingham for ſome "Time doubted it jr ſhould not be paid preſently. But i 
was ſaid that was but an Invention to encourage Adminiſtration, Decreed per Finch C 2 
Vent. 342. Cloberries Caſe. 2 Freem. Rep 24. pl. 26. Cloberry v. Lampen. S C. 

* It is Legacy veſted, becauſe it carried Intereſt. 2 Vern. 673 Stapleton v. Checle. — 0. 
Prec. 318. 8. C.— G. Equ. Rep. 76. 8. C. kin. 147. pl. 19. ſeems to be S. C. 


* 


z Frem. 16. Legacy to an Infant to bind him Apprentice, he dies before be " 
Rep. 2 of a Competent Age to be plac'd out. It ſhall go ro his Executor of 
Aben. Adminiitrator. Vern. Rep. 255. pl. 247. Mich. 1684. Barlow). 
25 & Grant. 

ee 2 


17. 4 


—— nds 6. 4Þ* 


3/9 
" 2h A Difference allow'd by Ld. Keeper between a Deviſe of 50ol. 2 Roll Rep. 


to One to be paid at her Age ot 21 or 1 there it is due though 414 . 4 
the died before 2 1. and Where 500 J. is deviſed, if, or when 3 comes paid at the 
0 21. 2 Chan. Caſes 155. Mich. 35 Car. 2. Lampen v. Cloberry. ef 21, it 
| | | goes to the 

. | Execurors. 2 Vent. 342. S. C. 

But if in either of theſe Caſes the Teſtator had given Intereſt from his Death, this would be an Ex- 
nation of his Intent, to make the Legacy an Intereſt veſted, and conſequently would not lapſe, 
und this been ſettled in Cloberry's Caſe, 2 Vent. in Yates v. Fettyplace, and Feral other 
Caſes, Ch Prec. 317. Stapleton v. Cheales. 


18. A Sum of Money is deviſed out of Lands to be paid at a ſuture 2 Ch. Rep. 
Day; the Teſtator dies; Legatee dies. Adminiſtrator ot Legatee thall ?7 Strick- 


have ir, Cited per Ld. Keeper. 2 Vent. 367. Paſch. 1 Jac. in Lord nr 
pawlet's Cale. | 790 "OR 
pl. 2 59. S P. 


——2 Vern. R. 424. Jockſon v. Farrand. S. C. 2 Vern. R. 508. Cave v. Cave. Where it 
was deviſed out of a Truſt Eftate yet goes to the Adminiſtrator it being to carry Intereſt immedi- 
ately, — It is a ftancirg Rule in this Court that where a Portion or Legacy is to be paid 
out of Lands at ſuch a Time, or at ſuch an Age, it Legatee dies before the Day, the Legacy is ſunk 
in Fivour of the Heir, bur if it is to be paid out of the Perſonal Eſtate it veſts immediately and is 
not to be deveſted by dying before the Day of Payment. 9 Mod. 106. Mich. 11 Geo. in Caſe of 3 
Bateman v. Roach. S. P. fo if it was out of a Term for Tears. Ch. Prec 318. in the Cale of | ; 
| 


St. Weton v. Cheals, G. Equ. R. 76. S. C.- In ſuch Cale the Portion ſhall fink, and that as well 
for the Benefit of an Heres factus as of an Hæres Natus ; for the former is ſubſtituted by the Teſta- 
tor in the Place of the latter, and the true Reaſon is, that the Legacy being given as a Portion, 
when the Child dies before the Portion is payable there is no Q<cafion for it, and Equity will not 
countenance the Loading of an Heir for the Benefit of an Adminiſtrator; Per Ld. Coumiſſioner 
ſekyll. 2 Wms's Rep 276, 277. Paſch. 1725. Jennings v. Looks, and cited the Caſe of Y.rtes v. 
betty place | 
H er chatged upon Lands and being for a Portion thcugh not by expreſs I ords mentioned to be 
tor a Portion, yet it it appears to be ſo in Fact it ſhall fink in the Land. 2 Wms's Rep. 296 
ur uh. | 
Put it a Legacy be chargeable as well upon the Perſonal as Real Eſtate then ſo much thereof as the 
Perſimal Eftaiewill extend to pay ſhall go to the Executors or Adminiſt rators of the Child; But where 
tis a Charge only upon the Land it is otherwiſe. 2 Wms's Rep 278 S. C. d. C. ciced Arg. | 
: Wri's Kep. (611) and afrerwards per Lord Chancellor King (2) Trin. 15431. who ſaid he had by 
'ovked mo this Caſe and the Caſe of Pate v. Fettyplace above, and that thoſe Authorities ſhew, Wt | 
| 
| 


wt there is ro Difference where the Real as well as the Perſonal Eſtate is charged; for in ſuclä 
(at as far as the Executor or Adminiſtrator claims cur of the latter, ſhall ſucceed 
aicording to the Rule of that Court, where theſe Things are determinabſe, even though the Infant Le- 
oatee dies before the Time of Payment, but as far as the Legacy is charged upon the Land, fo far 
it ſhall, en the Legatees dying before the 3 N fink. And this being the Rule 
which has of late univerſally prevailed be the Legatee a Child or @ Stranger, his Lordſhip ſaid it 
would be of the moſt dangerous Conſequence and diſturb a great deal of Property for him to 
break into it, and decreed accordingly in the Principal Caſe with Regard to the Legacy charged 
upon Land payable at 25, before which Age the Legatee died. 2 Wms's Rep. (602.) (609) 612.) 
Trin. 1931. D. of Chandos v. Talbor. | | 

A. deviſed 1001. to B. to be paid September 29, 1668 and charged it on Land deviſed to J. S. B. died 
x the Day, yet it ſhall go to B's Adminiſtrator. Fin. K. 112 Hill. 25 Car. 2. Innocent v. 

aylor. | 
C. Talbot ſaid, the Caſe of Smell v. Dee weighed but little with him; for firſt he did not 
link it well reported; And 2dly, the Reaſon ſeems idle For why may not an Uncertainty be 
_ tranimilhb'e as well as a Certainty though perhaps not ſo beneficial. Caſes in Equ. in Ld. Tal 
bor's Time 124. Trin. 173 5. in Caſe of King v. Withers. 
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19. A deviſed to F. his Daughter 10007. fur ler Portion charged up- The Coutt 
% Lands to be paid at Twenty-one or Marriage, and ſurther willed, 0 oo 
that in Cafe his Son ſhould die betore Twenty-one, or without Iſlue gigen“ 
then he gave the Lands to W. R. his Uncle and his Heirs he making from tb at 
up his Daughter's Portion 20001. J. died an Infant unmarried, and at- ot E. of 
irwards the Son died without Iiſue. The Court took it that the Ad- 1575 5 
miniſtrator of J. the Daughter was nor intitled to any Part of the 2 api 
20001, and that the Judgment in Ld. Pawlet's Caſe governed this Cate wo Time 

ae; And ſaid, that it appeared that the Intention of the Teſtator was was limited 


at it ſhould be tor a Portion, and it is ee called a Portion in the for Payment. 
| IO | Will GUT 11 Lis 


. eIoS oo —o o 
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Cafe Pay- Will, and then it is no Perſonal Legacy, but Money to be raiſed oy 
ava deto Ot the Rents and Profits of Lands, and diſmiſſed the Bill as to fh 
Pts much as concerned the 2000 I. 2 Vern 92. pl. 88. Mich. 1688. Smith 


at 
T wenty- v. Smith, 
one or 


Marriage. 2 Vern. 92. Ibid, 


N Ch R. 20. A. charges Lands with 6000 l. for the Child his Wife was Privy. 

as ac ag ment enſeint ot, if a Daughter with Clauſe of Entry for Non-Paymn. 

SP. a Daughter 1s born bur died ; Bill by Adminiſtrator of the Daughter 
Was 1 2 Vern. 208. ＋ 1690. Norfolk v. Gifford. 

Godb. 18. 21. Legacy given to A. when ſhe ſhall attain the Age of Twenty. on 

A e Fears. A. dies before Twenty-one is is a lapſed 18 Th 

Sp Court has ſeveral Times made ſtrained Conſtructions of Wills to help 

| Infants but never to help an Adminiſtrator. N. Ch. R. 193. Hill, Vac 
1691. Taylor v. Wood. — 5 

22. A. deviſed Lands to B. on Condition to pay the ſeveral Legacies, 

which he had bequeathed to the ſeveral Perſons named in his Will, 

by which he gave one Legacy to J. D. when ſhe ſhould attain and 

come to the Age of Twenty-one provided vl B. fail of Payment the 

Lepatees or ſuch of them whoſe Legacy ſhould nor be paid might eu- 

ter and detain till ſatisfied ; J. D. betore 'Twenty-one died; Decreed a 

lapſed Legacy and not a preſent Deviſe. N. Ch. R. 193. Hill, Vac, 

Nh mn. 1996 Taylor v. Wood. | | | 

195 cites 23. A Portion deviſed to a Child with Intere/f, but not to be paid 

Clobzrry or payable until the Child attains 'Twenry-one Y ears or was married, 

v. Lampeen The Child dies under Twenty-one and unmarried; Decreed the Pa- 

* eee. lion to the Adminiſtrator. Per Jefferies C. Vern. 462. pl. 440. Trin. 

ee 1687. Collins v. Metcalf. 

Lomo Pro- 24. Where a Feme Covert has a Power reſerved to diſpoſe by laſt 
Will or Writing and the makes her Will and diſpoſes and the Hus- 
band ſubſcribes his Approbation, in ſuch Caſe the Perſon, ro whom ſhe 
gives, is not Legatee but Neminee, and if he dies betore the Wile, it is 

not like a Legacy which is thereby lapfed, but ir is only the Execu- 
tion of a Truſt and the Executors or Adminittrators ſhall rake. Abr. 
Equ. Caſes 296. Mich. 11900, Burner v. Holgrave. 
25. A. having entailed his Land un his yon ſubjet? to a Mortgage, 
Ly Will deviſes his Leaſehold and Perſona! Eftate ty pay his Debts aud 
Legacies, and directs if bis Perſonal Eſtate is applied to pay the Mortgage, 
it ſhould be kept on Foot to make good the Daughter"s Portion, and grots 
her 30001. to be paid at Twenty-one or Marriage, it married with Con- 
ſent, if not but 1000 I. She died at Six Years of Age. The Portion 
ſhall not be raiſed for the Benefit of her Adminiſtrator. 2 Vern. 416. 
pl. 380. Hill. 1700. Vates v. Phettiplace. . 

2 Vern 26. A. deviſed 300 J. to B. but wy Will is that B. give it 10 C. at 

406. S. C. Bs. Death or ſooner, it Occalion be for her better Preletment. B. di 
belore A. living C. then A. died; and at Sixteen Years of Age C. died. 
Ic is not a lapſed Legacy, but C's Adminiſtrator ſhall have ir, B. being 
only as'a Truſtee. Ch. Prec. 200. pl. 192. Trin 1902. Eales y. Eu- 

land. „ By. | | 

i 27. A Legacy is bequeathed to a Mother for Maintenance of ber Child; 
though the Child dies the Mother ſhall have the Legacy. Fer Ld, 
238 Ch. Prec. 219. Paſch, 1703. in Caſe of Buſhnell v. Ta- 
ons. | 

And if B. 28. A. deviſed Lands to B. in Fee, and adds, but it is my Will neverthely's 

died bers that B. pay out my Lands ſo deviſed 600 J. 200 J. to C. at her Age of r. 

Twenty-one D. 200 l. at his Age of 21, to E. 200 1. ut his Age of 21, and 4" 

een Es per Aunum for Maintenance, until they come to Twenty-one and tbeit 


Portions 


dt 
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id. C. died under Age ot Twenty-one. Nothing velts ane 200 J to go 


portions pa 
ing Twenty-one. 2 Vern. 617. Mich, 1508. fo C. and P. 
ſh2 attalns J | 7 72 708 Carter Ve and be added 
Bletſoe. | | © to their Por- 
tions. B. 


gied before Twenty-one. C. married and died before Twenty-one, leaving two Children; Ld. Cow 


er diſmiſſed the Husband's Bill both as to the 200 J. and alſo as to the I CO J. becauſe there were 


"it Words that veſted any Intereſt before Twenry-one, as to the 100 1. that was governed by the 
other Legacies. Ch. Prec. 267. S. C. —— 6. Equ. R. 11. S. C. | 


29. H. bequearhed by bis Will in theſe Word, viz. I give 100 J. 
1-0izce to the Two Children of J. S. at the End of ten Years after my A. deviſed 
Deceaſe : The Children died within the ten Years ; Per Cowper Lord 2 8 B. 
(hancellor this is a lapſed Legacy, and ſhall not go to the Executors r e.! 
of the Children; for the Diverſity is where the Bequeſt is to take Effect at Marriage 
4 future Time, and where the Payment is to be made at a fulure to be paid 
Tine. And though it was objected by Sir Thomas Powis that b his Ex- 
this diflered from the Caſe Where a Man deviſed 100 I. to J. S. at his f 
Age ot Twenty-one becauſe | it 1s a Contingency, whether he dies betore, 
atain to that Age; but rhe Expiration of the Ten Years is inevitable ; it is not a 
yer the Ld. Chancellor anſwered, that wherever the Time is annexed lapſed Ce- 


to the Legacy itſelt, and not to the Pay ment or it, it the Legatee dies 5 ee 


ge i : x Doderic 
betore the Time of Payment, it is a lapled Legacy in that Cale. 2 ] 2 Bulft 
Salk. 415. pl. 2 Mich. 6. Ann. Smell v. Dee. 8 126. Roberts 
* v. Roberts. 
— Deviſe of a Legacy to A. * at Twenty-one or to te paid at 2 is the ſame, Per Wright 
Keeper. 2 Vern 417. Carth. 52. — Le. 247. f Lady ge's Caſe. & P. 


ar:ced and 8. C cited Ch Prec. 318 Stapleton v. Cheales. G. Equ. R. 76. $. C. — Ld. 
(. King ſaid that this ſeemed a very ws and ſuperficial Diverſity and though it had been clic- 
biiſhed in the Spiritual Court as to Legacies out of a Perſonal Eſtate it deſerved no Favour 
where charged on Land. Trin. 1931. 2 Wms's Rep. 612. D of Chandos v. Talbot In the 
frit Cafe it will lapſe, but not in the laſt. Vent. 342. Trin. 29 Car. 2 Cloberies Cate — Per 
Ou per C. S. P. 2 Vern. 650. 2 Chan. Rep. 25. 21 Car. 2 Rowley v. Lancaſter. S. P. But 
where in the Cloſe of the Will was added, J any Legatee die before his Legacy is pavable the ſume 
%% go tothe” Brothers and Siſters of ſuch Legatee, it was held no lapſed Legacy but ſhuuld go over. 


„ Vern. 378. Darrel v. Moleſworth.—2 Vern. 611. Le dſom v. Hickman, S P. 


30. One being poſſeſſed of a very conſiderable Perſonal Eſtate, Part 
in Jamaica and Part in England, and being himfelt reſiding in Jamaica, 
made his Will, and thereot ſeveral Executors, ſome tor his Eſtate in Ja- 
meica, and others reſiding in England tor his Eſtate here, and among ſt 
0:her Things deviſed in theſe Words, viz. J give and bequeath to F. g. 
ia nder the Cuſtody of R. D. the Sum of 2090 1. at the Age of Twenty- 
we Years, to be paid by my Executors in England, and deviſed all the 
Reſt and Reſidue of his Eſtate to the Plaintiff and died; J. S. hav- 
lag attained his Age of Eighteen made his Will, and thereby deviſed 
ts Legacy, and all his Eſtate to the Defendant; And my Lord 
Chancellor held this a lapſed Legacy. Abr. Equ. Caſes 295. Trin. 
1710. Onſlow v. South. «4 
31. A. wills all bis Real and Perſonal Eftate &c. to his Wife, and In this Car 
ade her Executrix, provided ſhe died without Iſſue by A. that Bol. ſhould ic is not 
rain to C. after her Death, C. died in the Lite of the Wite; Ad- Devite 
ſanged according to the Caſe of 2 Vent. 374. and contra ro Swinb. * aut 
402, 463. that the Legacy was good. 2 Vern. 958. 766. Trin. „ ee 
Plabury V. Elkin, "2Y | Cundition 

Eto | 1 IE : precedent, 
which being falfilled by Death of the Wife without Iflne rhe DeBife over may takt Place, as 
a nec Original Deviſe and not as a Remainder, er Ld. Cowper Ch. Prec. 455. 5 C. Wm. 's Re p. 


* 


563. pl. 164. 8. C. 


32. The principal Point debated in the Caſe was, That Ellis Ter- MS. Rep. 
tel! by his Will in 1715: inter al' deviſed to his Brother Nicholas Ter- Dec. 7 


rel and Chriſtopher Haines one —— of 2001. a Tear iſſuing out 54 | 8 
‚ | W | 


380 Deviſe. 
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Caſe Pay- Will, and then it is no Perſonal Legacy, but Money to be raiſed our 
Ceprelfeto Ot the Rents and Profits of Lands, and diſmiſſed the Bill as t, fh 
be.» much as concerned the 2000 I. 2 Vern 92. pl. 88. Mich. 1688. Sn; 

: mith 
T wenty- v. Smith, 
One or 


Marriage. 2 Vern. 92. Ibid, 


N Ch R. 20. A. charges Lands with 6000 l. for the Child his Wife was Prix. 

ng os as ment enſeint of, if a Daughter with Clauſe of Entry for Non-Paymen.. 

5. P. a Daughter is born bur died; Bill by Adminiftrator of the Daughter 
Was 1 2 Vern. 208. Hill. 1690. Norfolk v. Gifford. 

Godb. 18. 21. Legacy given to A. when ſhe ſhall attain the Age of Twenty. on 

* —.2 Fears. A. dies before 3 Sis is a NJ $f - "Thi 

p Court has ſeveral Times made ſtrained Conſtructions of Wills to hel 

| Infants but never to help an Adminiſtrator. N. Ch. R. 193. Hill, Vac 

1691. Taylor v. Wood. 

22. A. deviſed Lands to B. on Condition to pay the ſeveral Legacies, 

Which he had bequeathed to the ſeveral Perſons named in his Will 

by which he gave one Legacy to J. D. when ſhe ſhould attain and 

come to the Age of Twenty-one provided if B. fail of Payment the 

Legatees or ſuch of them whoſe Legacy ſhould not be paid might eu- 

ter and detain till ſatisfied ; J. D. betore Twenty-one died; Decreed a 

lapſed Legacy and not a preſent Deviſe. N. Ch. R. 193. Hill, Vac, 

N ch R. 1691. Taylor v. Wood. | 

195 cites 23. A Portion deviſed to a Child with Intere/F, but not to be paid 

Claberty Or payable until the Child attains Twenty-one Y ears or was married, 

v. Lampeen The Child dies under Twenty-one and unmarried ; Decreed the Po- 

. decreed ion to the Adminiſtrator. Per Jefferies C. Vern. 462. pl. 440. Trin. 

Oo ns 1687). Collins v. Metcalf. 

Lomo Pro- 24. Where a Feme Covert has a Power reſerved to diſpoſe by laſt 
Will or Writing and the makes her Will and diſpoſes and the Hus- 
band ſubſcribes his Approbation, in ſuch Caſe the Perſon, ro whom the 
gives, is not Legatee but Neminee, and if he dies before the Wie, it is 

not like a Legacy which is thereby lap{24, bur ir is only the Execu- 
tion of a Truſt and the Executors or Adminiſtrators ſhall take. Abt. 
Equ. Caſes 296. Mich. 1700. Burner v. Holgrave. 

25. A. having entailed his Lani in his You ſubject to a Martgaze, 
by Will deviſes his Leaſehold and Periona! Eftate ty pay his Debts and 
Legacies, and direfFs if his Perſonal Eſtate 1s applied to pay the Mortgage, 
it ſhould be kept on Foot to make good the Daughter's Portion, and gie 
her z ooo l. to be paid at Twenty-one or Marriage, it married with Con- 
ſent, if not but 1000 I. She died at Six Years of Age. The Portion 
thall not be raiſed for the Benefit of her Adminiſtrator. 2 Vern. 416. 
pl. 380. Hill. 1700. Yates v. Phettiplace. | 

2 Vern 26. A. deviſed 300 J. to B. but wy Will is that B. give it to C. d 

40% 8. C. B's. Death or ſooner, it Occaſion be for her better Preletment. B. died 
belore A. living C. then A. died; and at Sixteen Years of Age C. died. 
It is not a lapſed Legacy, but C's Adminiſtrator ſhall have it, B. being 
only as a Truſtee. Ch. Prec. 200. pl. 192. Trin 1902. Eales y. En- 

land. | | 

8 27. A Legacy is bequeathed to a Mother for Maintenance of ber Chili 

though the Child dies the Mother ſhall have the Legacy. per Ld. 
185 Ch. Prec. 219. Paſch. 1703. in Caſe of Buſhnell v. Fat 
ons. i 

And if B. 23. A. deviſed Lands to B. in Fee, and adds, but it is my Will peverthelts 

died before that B. pay out my Lands fo deviſed 600 J. 200 J. to C. at her Age of 21,10 

Twenty-one D. 200 l. at his Age of 21, to E. 200 1. at his Age of 21, and 4“ 


then E's per Auulum for Maintenance, until they come ro 'T wenty-0ne 1 — 
0 


Er — — — 


eee eee . e 5 . $1361 44 e 
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Portions paid. C. died under Age of T'wenty-one. N othing veſts until 290 1. to 7 | 
C. and D. 


ty-one. 2 Vern. 617. Mich. | to 
{> actains Twenty 617. N ch, 1708. Carter v. % 7 
Bletſoe: to their Por- 


| tions. B. 
died before Twenty one. C. married and died before Twenty-one, leaving two Children; Ld. Cov- 
er diſmiſſed the Husband's Bill both as to the 200 J. and alſo as to the 1c 1. becauſe there were 
5 Words that veſted any Intereſt before Twenty-one, as to the 1001, that was governed by the 
other Legacles. Ch. Prec. 267 S. C. G. Equ. R. 11. S. C. 


29. H. bequeathed by bis Will in theſe Word, viz. [ give 1007. 
1-1ece to the Two Children of F. S. at the End of ten Years after my A. deviſed 


Deceaſe: The Children died within the ten Years ; Per Cowper Lord © the Dey 


Chancellor this is a lapſed Legacy, and ſhall not go to the Executors or her 
of the Children; tor the Diverſity is where the Bequeſt is to take Effet? at Marriage 
4 future Time, and where the Payment is to be made at a future to be paid 
Tine. And though it was objected by Sir Thomas Powis that by his Ex- 
. fa * . \ ” . ecurors, 
bis diflered from the Caſe where a Man deviſed 1co J. to J. S. at his 24 a? 
ge of Twenty-one becauſe it is a Contingency, whether he dies betore, 
jttain to that Age; but the Expiration of the Ten Years is inevitable; it is not a 


ver the Ld. Chancellor anſwered, that wherever the Time is annexed lapſed Le- 
to the Legacy itſelt, and not to the Payment or it, it the Legarce dies een 
betore the Time of Payment, it is a lapled Legacy in that Cale. 2 ] 2 Bulft. 
Salk. 415. PL 2 Mich. 6. Ann. Smell v. Dee. | 126. Roberts 
; v Roberts. 
— beviſe of a Legacy to A. * at Tienty- one or to te paid at Jœenty. cne is the fame, Per Wright 
Keeper. 2 Vern 417. Carth. 52. Le. 247. f Lady Lodge's Caſe. FS. P; 
ay:ced and 8. C cited Ch Prec. 318 Stapleton v. Cheales. G. Equ. R. 76. S. C. — Ld. 
( King ſaid that this ſeemed a very flight and ſuperficial Diverſity and though it had been eſte- 
biiſned in the Spiritual Court as to Legacies out of a Per ſonal Eſtate it deſerved no Favour 
where Charged on Land. Trin. 1431. 2 Wms's Rep. 612. D of Chandos v. Talbot In the 
brit Cate it will Japfe, but not in the laſt. Vent. 342. Trin. 29 Car. 2 Cloberies Cab Per 
Gu per C. S. P. 2 Vern. 650. 2 Chan. Rep. 25. 21 Car. 2 Rowley v. Lancaſter. S. P. But 
tere in the Cloſe of the Will was added, I any Legatee die before his Legacy is pavable the [are 
Jg tothe” Brothers and Siſters of ſuch Legatee, it was held no lapſed Legicy but ſhuuld go over. 


- Vern. 378. Darrel v. Moleſworth. — 2 Vern. 611. Le dſom v. Hickman, S P. 


30. One being poſſeſſed of a very conſiderable Perſonal Eſtate, Part 
in [Jamaica and Part in England, and being himſelt reiiding in Jamaica, 
made his WIII, and thereot ſeveral Executors, ſome {tor his Eſtate in Ja- 
meta, and others reſiding in England ior his Eſtate here, and among ſt 
v:her Things deviſed in theſe Words, viz. I give and bequeath to F. F. 
wo nader the Cuſtody of R. D. the Sum of 2090 1. at the Age of Tiwenty- 
"ws Nears, to be paid by my Executors in England, and deviſed all the 
Reſt and Relidue of his Eſtate to the Plaintiff and died; J. S. hav- 
wg attained his Age of Eighteen made his Will, and thereby deviſed 
this Legacy, and all his Eftare to the Detendantz And my Lord 
Chancellor held this a lapſed Legacy. Abr. Equ. Caſes 295. Trin. 
1710, Onflow v. South. 
31. A. wills / bis Real and Perſonal Eſtate &c. to his Wife, and In this Ca 
ade her Executrix, provided fbe died without Iſſue by A. that Bol. ſhould ic is no- 
ca to C. after her Death, C. died in the Lite of the Wife; Ad- © Deviie 
!1tged according to the Caſe of 2 Vent. 374. and contra co Swinb. 28 


402, 463. that the Legacy was good. 2 Vern. 958. 766. Trin. 1718.6 lt or 


Fiabury V. El kin. Condir ion 
IG | | -precedenr, 

winch being falfilled by Death of the Wife without Iſſue rhe De Biſe over may tak» Place, as 

nec Original Deviſe and not as a Remainder, er Ld. Cowper Ch. Prec. 455. 8 C.— Wms Rep, 


593. pl. 164. S. C. 


32. The principal Point debated in the Caſe was, That Ellis Ter- MS. Rep. 
tell by his Will in 1715. inter al deviſed to his Brother Nicholas Ter- Dec. 7 


hi | | 1729. Smith 
rl and Chriſtopher Haines one 4: * of 209 J. 4 Tear iſſuing out . . 7 338 
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the Exchequer in Truft that they ſhould pay the ſame from Time ty Time 


for her Life, and after her Deceaſe that they ſpould affgn the ſame uny yy 
for the Uſe of all the Children of bis ſaid Sifer equally to be divided am 


— 


nuto his Sifter Rebecca Vaughan Wife of the Defendant Gwyn Vai han 


them, and if ſbe fbould leave but one Child, then that they ſhould fig | 
to that one Child. And declared the ſaid Annuity for his ſepara;; Uk 
And Teſtator likewiſe deviſed another Exchequer Annuity of 591. 4 ),, 
to the ſame Truſtees in Truſt to appiy the ſame to the Maintenance gu, 
Education of his Niece Rebecca Vaughan, until ſhe ſhould arrive at h. 
Age 15 Twenty-one. And after the ſhould arrive at her ſaid Age, her 
in Traſt to aſſign the ſaid Annuity to his ſaid Niece, her Executors ars 
Aaminiftrators. Teſtator made his Brother Nicholas Z. and Haines Ex. 
ecutors aud bis Brother Nicholas and Siſter Vaughan Reſiduary Legg 
Teſtator died, and Rebecca Vaughan the Niece died before twenty. dt 
inteſtate, and Rebecca Vaughan he Sifter likewiſe died without leaving 
any Child liviag at her Death, and having never had but one Chilg 
(viz.) Rebecca the Legatee of the 5ol. a Year, and who died an lu. 
tanc as before. 

| Two Queſtions were made, Firſt, Whether che 5o I. a Year Anni. 
ity veſted in Rebecca the Niece, veſted in her ſo as to go to her Re. 
preſentative, or was lapſed by her Death and fell into the Reſiduum 
ot Teitator's Eſtate. And, 2dly, as to the 200 l. a Year Annuity 
given in Truſt tor the Mother, whether, the Reverſionary Intereſt in 
that aſter the Mother's Deceaſe veſted in the Daughter during the 
Mothet's Lite, or was likewiſe lapſed into the Reſiduary Eſtate upon 
the Mother's leaving no Child at her Death. 

As to the firſt Queſtion upon the 50 I. a Year to the Niece it was 
very little debated and given up, that it was a veſted Legacy in Re. 
ſpect of the Profits given tor the Maintenance &c. ol tne Lepatce 
during her Infancy &c. and compar'd it to the Cale of 2 Legacy given | 
at Twenty-one and Intereſt given in the mean Time. | 

But the other Queſtion upon the 200 l. was much debated, and his 
Honour after Argument held, that it was lapſed, and did not veit i 
the Daughter, but was meerly contingent ducing the Mother's Lite, 
and that the Time of her Death was the Time when rhe Children 
were to take, tor that che Will is clear chat Teſtator intended his 
Siſter's Chilaren, if more than one, ſhould take as Tenants in Common, 
and it but one at her Death, then chat one to have all, wheres it 
this were to veſt in the Children that might be in che Mother's 
Lite-time, then it would follow that their Shares would go to cheit 
Repreſentatives in Caſe they died before their Mother, When yet it 
there was but one living at the Death ot the Mother, that Coild 
was to have the whole, and therefore the Divition muſt be at ch: 
Death ot che Mother amongſt the Children as they thould then hap- 
pen to be, and that is 2 the Words of the Will conliſtent in 


every Part. 


That che Expreſſion of leaving Children &c. has always been un- 
derſtood leaving at the Death of the Party, and not to leaving 
generally. 

Thar there 1s no poſſible Way to preſerve a Tenancy in Common 
to all, and yet the whole to go to one only Child that ſhould fur- 
vive the Mother, and therefore holds that no Child was to take but 
ſuch as was liviog at the Death of the Mother, and in this Cate 
chere being none, the remaining Intereſt in the Annuity is to be con- 
ſidered as undiſpoſed and to fall into the Reſiduum of Teſtator's Eſtate. 
Holds che Anauity here, being given to Truſtees makes no ditt 
CEACE. ' 


Nota, 
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Nota, that a Reverſionary Intereſt may veſt immediately and 
de tranſmiſſable ro Repreſentatives was cited Corbett v. Palmer 26 
Feb, 1734 before Ld. Talbot, where the Caſe was that John Corbett 
by his Will gave ſeveral Specifck Legacies, and the Reſidue of his 
Verſonal Eſtate to his Wife for her Lite, and directed that after her 
Deceaſe and the other Legatees paid, the Reſidue ſhould be divided 


amongſt ſix Perſons named in his Wall, and two of them died after 


Teltator in the Life ot che Wite, and per Ld. Talbot held, that the 
Shares of thoſe two belonged ro their Repreſentatives, and declared 
that if a Legacy is given at Twenty-one or Marriage and the Le- 


gatee dies betore, in chat Caſe the Legacy is gone, becauſe the Con- 


dition can never exiſt Otherwiſe where upon a Condition that may 
exiſt after the Death of the Legatee, as in the Caſe in 2 Ventr. 34). 
Anon. Legacy to J. S. at Twenty-one and if he died betore, then to 
A. B. and J. N. and they both die before J. S. and who likewiſe dies 


belore Twenty- one; and decreed the Legacy to the Repreſentative of 


of the Survivor of A. B. and J. N. | 

33. Deviſe of Lands to Truftees in Fee in Truſt within fix Yewrs after 
the Teſtator's Death, to raije and pay 1500 J. to his Danghter A. A. dies 
within the fix Years ; the 1500 J. thall go to her Adminiſtrator, here 
being no certain Time limited when, bur only the ultimate Time with- 
in which, it ſhall be raiſed. 3 Wms's Rep. 119. Hill. 1731. Cowper 
v. Scot, & al'. | | 


34. One by his Will deviſes that all his Debts aud Legacies ſhall be. 


paid by his Executcr out of his Perſouæ] Eftate, F that ſhall be ſufficient ; 
but if not, then H Executors within TWelve-months atter his Death 
{all ſell or mortgage ſo much of his Real Eſtate as {ail be ſofficient tor 
that Purpoſe, 24 (inter al'.) gives @ Legacy of 1000/7. #9 F. S. who 
ares within a Tear, and the Perſonal Eſtate is not ſufficient; This is a 
; veſted Legacy, and thall be paid to the Executor ot the Legatee, tho 
charged upon Land ; for the Words, Within Twelve Months, denote 
the ultimate Time; but the Executors may pay the Legacy ſooner. 3 
Wrms's Rep. 172. Hill. 1932. Wilſon v. Spencer. | 

35. It a Legacy be given ont of Land to J. C. payable at 21, and F. 
dies befcre 21, the Legacy links ; Secs where the Legacy is given 
W of the Perſonal Eftate. 3 Wms's Rep. 138. Paſch. 1932. Gordon v. 

ay nes. | 

36. Michael Terry by Will gives to his Nephew Stephen Terry and his 
Heirs, /i that Moiety of the Manor of Ilſield in the County of Southampton, 
aud the Advorwſon and Rightof Preſentation, ſulject to the Setthement made on 
the Marriage of his Wife, ſo as the jaid Stephen Terry and his Heirs do and 
ſvall doit hin the Space of one Year then next after the ſaid Manor and Premiſ- 
ſes ſhall come into Poſſeſſion, pay, or cauſe to be paid, divers Sums ot Money 
to divers Perſons hereafter named, and particularlyto his Executors ard 
0 Elizateth Oads and others, 100 J. each, and diret?sthat the ſaid Manor 
and Premiſſes ſhall he charged withthe Payment of the ſame; and alter giving 
divers pecuniary Legacies, gives the Reff and Reſidue of hes Real and 
P erſonal E/tate, his Debts and Legacies being firſt thereout allowed and 
i/charged to Thomas Terry and the ſaid Stephen, whom he makes his Exe- 
ors. Eliz. Oads died in the Life of Teflator's Wife the Fointreſs, who 
died in and Plaintiff as Repreſentative of Els. Oads brings 
ber Bil againft Thomas and Stephen to have her Legacy or Sum of Money 
Juden to her by the Will, and they admit Aſſets, but jay and inſiſt that this 
was Roe to be paid out of the Perſonal Eftate, and the Defendant Stephen 
Terry inſiſts that this Sum o Money is not to be raiſed at all, e dyiag in the 


22 


Fazacherly 


MS. Rep. 
Nlich 12 


£120. 2 Hull 


v. Terry. 


eiue of the Foiatreſs and before the Premiſſes came into his Poſ- 


Deviſe. e 
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Fazacherly for Plaintiff inſiſted that this Sum of Money was ave 
Intereſt in Eliz, Oads, and tranſmiſſable ro her Repreſentative though 
the Time of Payment was poſtponed, which was merely f the 
Convenience and Benefit of the Deviſee, who had only a Reverſcn 
in the Lite of the Jointreſs ; and theretore Teſtator intended chat he + 
ſhould nor pay it during her Lite, not that it thould fink into the li. 
heritance it Eliz. Oads thould nor turvive the Wite, or that it thould h. 
ſubject to any Contingency at all; that this was ſuch an Intereſt in he 
that ſhe might have releaſed ir, which proves that it was tranſmiſſable 
and that from the Nature of the Legacy it was fo, and relied upon the 
Caſe of Ring and Withers determined by Lord Talbot, where 
all the Contingencies did not happen when the Parties died, yer he 
held that the Money given ſhould go to the Repreſentative though t 
be raifed ; and cited the Caſe v. Spencer in 1732, where 
a Sum ot Money was given to be paid within a Year after Teſtators 
Death charged on Lands, and Legatee died within the Year, ye: tj; 
Money was raiſed; He inſiſted that both Real and Perſonal were li 
liable to the Payment of this Money, ſo that if it was not to be fil. 
ed out of the Real they might reſort to the Perſonal Eſtate, which i; 
the proper Fund for Payment of Legacies ; and that if this is con. 
dered as a Legacy, there can be no Pretence tor the Executors not t) 


Pay it. 


Attorney General and Mr. Brown contra, That this is not a Legacy, 


but a Sum of Money charged on the Real Eſtate; that this is a Fund 


particularly appropriated by the Teſtator tor the Pay ment of this Mo- 
ney, and that the latter Words do nor amount to charge the Perſonal 
Eſtate ; for this is not a Legacy; and therefore it Plaintiff had fu- | 
ed Defendant in the Spiritual Court tor this Money, the Temporal 
Courts would have granted a Prohibition; That though by the Rules 
ot the Spiritual Court which are tranſinitred in this Court in Caſes of 
Legacies, it a Legacy is made payable at a ſuture Day and Legatee dies 
betore the Day, it ſhall ſurvive to the Repreſentative, It is otherwile 
where a Sum of Money is payable out ot Land; The Rules of the 
Common Law and the Practice of this Court have put ſuch Charges on 
Real Eſtates upon a different Foundation; tor this Court conſideis them 
as Conditions at Common Law tor the Benefic of the Real Eſtate, thut 
it ſhould not be incumbered with remote Sums of Money; and 
cited Bright and Morton, determined by Lord Talbot, where Father 
and Son who was Tenant in Tail of Lands which had been ſettled on 
the Marriage of his Father joined in a Recovery ro cur off rhe Ent al 
on the Marriage of the Son, and declared the Utes thereof to the Fa. 
ther for Lite, Remainder to the Son &c. and there was a Term railed 
to take Effect after the Death of the Father, in Truſt ro raiſe and pay 
the Sum ot 11001. within the Space of ſix Years after the Death otic 
Father, with Intereſt at 5 I. per Cent. till che 1100 l. ſhall be railed, 
The ſecond Son died in the Lite of the Father, ſo that the Time dot 
Payment of the Money was not come, end ic was held that the Money 
1hould fink into the Inheritance. And cited alto che Caſe of DUke Cha 
Dois v. Talbot, where Sir J. D. gave 500 l. co ro be paid 
our of his Real and Perſonal Eſtate at the Age of 25, and he died be- 
tore; and Lord King was of Opinion that it ſhould not be raiſed. 

Mr. Brown ſaid, There was a Cauſe betore Lord Talbot £09 
cerning an Appointment of a Sum of Money to be paid our ot Land al. 
che Death ot the Father, who left ſeveral Children unprovided 10 
there held the Money ſhould not be raiſed. He cited {Carter v Blk 


ſoe, ] = Vern. 647. Yates v. Fettiplace 2 Vera. 416, 417. Where 


Father having mortgaged his Real Eftate ai:rzrwards entalled ti 
W . 


n „ 


And per Lord Chancellor. On this Queſtion hath been Variety of 
Determinations, many ot which are not to be reconciled to one another, 
aud this Court has laid of ſmall Differences to reconcile one Caſe to 
another. The Queſtion is, Whether this 100 l. is to be raiſed out of 
che Real or Perſonal Eſtate ? 

It muſt be admitted that the general Rule of this Court is, That 
where a Sum of Money is given by Will to be paid out of the Real 
Eſtate, and Legatee dies before Time of Payment, it ſhall link into the 
Inherirance, and that this is ſo whether the Money is given as a Portion 
or not; but it is faid by the Plaintiff's Counſel that this Caſe falls not 
within that general Rule. 1ſt, That this Money 1s not only charged 
on the Real Eſtare but alſo on the Perſonal Eſtate ; but this will nor 
ſerve the Plaintiff in the preſent Caſe, and the Authorities are againſt 
this Diſtinction. It is plain it cannot take Place on this Will, for the 
Movey is not made payable out of the Perſonal Eſtate tor the Reaſons 
betore given, but was charged only on the Real Eſtate, but it it had 
been payable our of the Perſonal Eſtate the Determinations are ſtronger ; 
That where a Legacy is charged on Land and Perſonal Eſtate it thall 
0 lar parti ke of the Nature ot a Sum of Money iffuing our ot Land, 
chat it the dies betore Time of Payment it ihall not be raiſed, 2 Vern. 
416. Jennings and Rock's, Ouke of Chandots and Talbot, 
ron and Abington, 5 

:aly. I hat it is veſted, but only the Time of Payment poſtponed 
for the Convenience of the Reverſioner. As to that the Diſtinction 
between annexing the Time to the Subſtance of a Legacy and the Pay- 
ment of it is not allowable on Legacies charged on Lands, bur if there 
was any thing in that Diſtinction the Words ot the Will will not war- 
rant it, for here is no Gift of Money but only a Direction to the De- 
ler to pay this Money when he ſhall be in Poſſeſſion of the Premiſſes; 
ſo that this is not the like Caſe of an original Gift of a Sum of Mo- 
rey and where the Time ot Money is poſt poned, which is Debitum in 
Pfælenti ſolvend. in Futuro, and it a Teſtator thould direct an Execu- 
tor to pay a Legacy, as this is, out of the Perſonal Eſtate, and Lega- 
ie ſhould die before, I ſhould make no Doubt bur that it would have 
Leen rranimillable ; tor the Direction of Payment is the Giſt, and the 
ie is annexed to the Gift, and if the Party dies before, 
Ic is lapſed, 

;diy. Ic is ſaid that the Time of Payment here is not taken from 
Lic Nature of the Legacy or the Circumitances of the Legatee, as in 
tne Cale of a Portion; but there is no Ditterence at all between a 
Portion and any other Sum of Money given generally to a Stranger by 
Will; and in either Caſe, if the Party dies betore the Time ot Pay- 
ment, it is not tranſmiſſable. 

another Diſtinction has been aimed at between a Sum of Money to 
be raiſed by Will and by Deed, but that Diſtinction has been exploded, 
and the Caſe of King and Withers did nor go on that Diſtinction; 
lu that Caſe there were two Times mentioned, or rather two Things 
to create a Title to the Party. 

There was à Time of veſting, and the Time of Payment was the 
age of 21 or Marriage, both which the Party had attained; bur there 
was another Contingency, which muſt happen before the Portion could 
raiſed, which was the Failure of Iſſue Male by the Brother, and that 
it did not happen till after Death; but the Foundation of that Caſe 
Was, that the Time of Payment of it had happened in her Life-time, 
though the Contingency had nor. | 

Here is no Contingency but the Time of Payment, and that is the 

me of veſting, for nothing veſts till that Time. As to the Caſe ot 
Iilfon and Spooner, chat differs from this, tor there the Legacy was 


FE 8 veited; 
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Het. 166. 1. EGA CV is extinct by taking Bond for it. Yelv. 39. Mich, 


5 T1... — 


veſted; There was a particular Time of veſting, but the Teſtator gare 


the Party Time to raiſe it, but there was an abſolute Gift of it betor 
The Caſe of Bright and Norton is a ſtrong Cate, but what 1 ound 
myſelt upon is; that the Direction of Payment is the Gift, and dyin 
before here is no Gift, and ſo diſmiſſed the Bill. Ying 


„ — * 
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(.A. d) Legacy Extinct. In what Caſes. 


* 


* 


Champue's 1 Jac. B. R. God win v. Godwin. 
Caſe. 


8 Mod. 328. Cuband v Dewsbury. 


2. Where the Statute of Limitation was pleaded in Bar to a Legacy de. 
manded due 20 Years ſince, Lord Chancellor held that a Legacy wa; 
not barred by the Statute, nor ever had been ſo held. 2 Freem. Rep, 

| 22. pl. 20. Trin. 1699. Anon. 
Vern. 224. 3. A Sum of Money deviſed to A. to diſpoſe as the Teſtator ſhall ap- 
Atorney- point by a Note, who dies without Appointment ; A good Bequett to A 
Siderfin Ch. Cafes 198. Paſch. 23 Car. 2. Martin v. Douch. 
| 4. Legacy given out of a Term for Tears ; it the Term determines the 
Legacy is extiuct. Fin. Rep. 464. Mich. 32 Car. 2. Morgan v. Morgan: 
S. C. cited 5. I give to B. 5004. which F. §. hath now in her Hands of mine, as 
2 Vern. 681. by her Bond appears; J. S. 10 Years before Teſtator's Death aiſcharzed 
Hill. 1711. he Bond; yet the Legacy was reſolved to be payable ; becauſe it is a 
pure Legacy, neither Legatum Nominis nor Legatum Debiti, and the 
Words are only to ſhew that he meant the Legacy ſhould be as certain 
to B. as he could make it. Raym. 335. Mich. 31 Car. 2. in Cam, 
Scacc. Pawlet's Caſe. Ks 
And S. P. 6. A Legacy was deviſed out of Debts due in ſeveral Counties, and 
Mr m_ they were all call'd in before the Teſtator's Death, and yet the Legacy 
Te * remained good. Cited Raym. 335. Mich. 31 Car. 2. as adjudged in 


in Caſe of the Caſe ot Theobald v. Wynn. 
Squibb v. | 
Chichley, and ſays that a Difference was taken between a Legacy in Nummis Numeratis and a Specifeck 
Legacy; For in the firſt Cafe the Legacy will remain, though the Debt ex Quo be paid in, but the 
Specifick Legacy may be loft by being altered. So where the Legacy was of more than the Debt, 
out of which, amounted to, yet ſuch Sums being expreſsly deviſed, and there being Aſſets both of the 
Teſtator's, and alfo of Teſtator's Father, who directed the like Sum to be left by Teſtator (who was 
his Father's Executor) to the Deviſee, it was decreed to be paid. Fin. R. 152. Mich. 26 Car. 2. Pet. 
tiward v. Pettiward. -——— 2 Wms's Rep. 331. per Ld. C. King Hill. 1125. in Caſe of Riſer v. 
Wager cites Raym. 335. Pawler's Caſe and Swinb, Part. Ap. 447. and 2 Vern. 681. Orm v. Smith. 
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Land 


7. A Legacy is given to be paid out of ſuch a Debt; if the Debt fails, 
os Legacy tails alſo, 2 Ch. Caſes 116. Trin. 34 Car. 2. Culpepper . 
Aſton, 

8. J. S. deviſed Land zo C. his Younger Son by a ſecond Venter is 
Tail Male, Remainder to A. provided if the Land ſhould com? to A. 
(his Eldeſt Son by a firſt Venter) then A. or bis Heirs ſhould within four 
Months after the Eſtate ſhould come to him or them, pay 1000/. #9 
his Daughter, or in Default the Truftees in the Will named to enter 
and ralle it. J. S. dies; C. enters, levies a Fine, aud ſuffers a Recover), 
but the Wite of J. S. having a Jointure, and the nor ſurrendering, l 
was good only tor a Moiety. The Wife dies; A. dies; then C. dies. 
Decreed that though the late never came to A. but to his Heirs, an 


though @ Moiety onal | | ; , was a legal 
Sh Moiety only came to the Heir, yet the whole 10001 _ Miſing 
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Devile. 5 


g_— 


{ubſiſting Charge, and the Daughters did not claim under but Para- 
mount C. and therefore there was No Apportionment. 2 Vern, 359. Mich. 
1698. Hooley V. Booth. | | . 

9. If a Legacy be given to a young Girl when ſhe marries, and ſhe 
marries before ſhe 13 Viri Potens, ſhe ſhall not have it; For it mult be 
intended a compleat Marriage; per Ld. K. Wright. 2 Freem. Rep. 
244. Hill. 1700. in Caſe of Yate v. Fettyplace. 

10. Deviſe of 15001. to A. B. and C. to be paid at their reſpect ive 

Marriages, and if any die, her Legacy to go to the Survivors, A, dies un- 
married ; the Survivors are not intitled to A's Share till their reſpective 
Marriages. Per Cowper C. 2 Vern, 620, pl. 556. Mich. 1708. Moore 
v. Codtrey. 
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(B d) Legacy Lapſed. 
Where it ſhall ſurvive to the other Legatecs. 


1. IF a Leaſe of Land be made unto a Monk for Life, the Remainder 
unto a Stranger in Fee, this Remainder 1s void &c. It Land be 
deviſed unto J. S. for Life, the Remainder unto Z. K. in Fee, and F. J. 
dies before the Deviſor dies, and then the Deviſor dies, it is a good Re- 
mainder to T. K. and ſhall preſently take Effect &c. Perk. S. 568. 

2. The Teſtator had two Executors, and deviſes to them Ręſiduum bonorui 
&c. after the Debts and Legacies paid; One of them died, his Admin- 
ftrator ſued the ſurviving Executor to have a Moiety of the Surpluſage. The 
Cauſe came to a Hearing. The Defendant inſiſted that the Executors 
were Joint-Deviſees, and took the Reſidue as Legatees, not as Joint- 
Executors. The Lord Keeper decreed tor the Plaintiff; for in Caſe of 
Executors the Teſtator intended an equal Share to his Executors ; and 
by Ch. J. Roll's Advice it was decreed, that where a Deviſe was to 
two equally, notwithſtanding which Word (equally) the Deviſees 
were Joint, yer the Intention prevents the Survivorthip. 'The Cauſe 
was diſputed, but to the Diſ-ſatisfaction of the Bar decreed. For where 
the Intention is ſecret and not declared, the ſecret Intent muſt give 
way to the legal Intent. And if an Adminittrator, then an Admini- 


Cox v. Quantock. 


3. A. deviſed Goods to B. and C. and after the Executor aſſents to the 

egacy, and then dies; The Executor of B. ſues in the Eccleſiaſtical 
Court tor B's Parr, for there is ub Survivor by the Eccleſiaſtical Law in 
ſuch Caſe, and ſues a Prohibition and declares, and upon Demurrer and 
Argument adjudged, that the Prohibition ſhall ſtand ; for by the Aſſent 
of the Executor the Intereſt is veſted, and becomes a Chattle, and go- 
Yernable by the Common Law. 2 Lev. 209. Mich. 29 Car. 2. B. R. 
buttard v. Stuckley. | | 
„ 4 Deviſe of 100 J. to J. S. at the Age of 21 Tears; and if F.S. 
died under Age, then F. N. and A. B. to have the 1001. or elſe the Sur- 
vr of them. A. B. and F. M. die both in the Ef of FJ. S. and before 
. Age of 21 Years, The Adminiſtrator of F. NM. who ſurvived A. B. 
ved and obtained a Decree for the 100 1. for though he died before the 


ontingency happened, yet his Adminiſtrator ſhould have it. 2 Vent. 
4). Trin. 31 Car. 2. Anon. 


F. Deriſe 


ſtrator de bonis non muſt have it. Chan. Caſes 239. Mich. 26 Car. 2. 
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25 Fenn 
By the firſt F. Deviſe of 100 J. zo A. and B. viz. gol. to each of them at their ,, 
Clauſe it is fhectiv es of 21. or Day of Marriage, which ſhould firſt hadnen 
|] a ſoint- 4 ſpect ; 1. . - 4 877 t happen, and 
4 viſe, and 1 


the Will had B ſhall have the whole 1091. 2 Chan. R. 187. 32 Car. z, } 


[19 Y, 
ended there, Cley. 2 
14 and one had ; 70S, 4 3 
N died, it would ſurvive, and then the v1z. 1s only a Severance in Caſe both live till Payment, and the lat 
Clauſe is a new Subftantive Deviſe of the Whole to the Survivor. Ch. Prec. 37. pl. 39. Mich. 1691 


Scoolding v. Green. Abr. Equ. Caſes 298. S. C. 


6. A. had three Daughters and deviſ.d 70 his three Daug hrers 5390, 
equally to be divied between them, that 1s to ſay 180. a-pitce, but if 0 
of them died without a Child, her Part to go tu the Survivors, one of ti; 
Daughters married J. S. and before the Portion paid, died without J. 
ſue. | 8. exhibited his Bill againſt the Executor, and the two turyi,.. 
- 10g Sitters, and had a Decree tor the 1801. For a Sun of Mone; co; 
be entaiPd. 2 Vent. 349. Paſch. 32 Car. 2. in Canc. Broadhurt , 
Richardſon. 
Cty. 211. J. A makes B. and C. his Execators, and directs 2000 J. 70 be laid 
Hurd v. out in Land tor the Benefit of his Wife for Life, and then to his Ex. 
Lenthall. tors to be equally divided between them. The Waite and one ot the txe. 
8 F. cutors dies before any Diſpoſition made of the Money. Finch C. de. 
| creed that this Money thould not ſurvive. Vern. 32. pl. zo. Hill 
1681. Thickneſs v. Vernon. 
| 8. A Man deviſed to his Executors, or makes ſeveral Men his Execy. 
i i tors, the Survivor ſhall carry all; But where @ Term is deviſed in 
I Common Share and Share alike, there ſhall be no Survivor. 2 Chan, 
Caſes. 65. Trin. 33 Car. 2. Draper's Caſe. 

9. A. wakes B. Executor and then gives the Reſidue of his Goods 9 
the Diſpoſal of B. and C. B. dies. This Intereſt or Moiety of the Re- 
ſidue does not ſurvive to C. in this Caſe of a Legacy as ir would in 4 
Gilt of Goods at Common Law. 2 ju. 161. July 5. 33 Car. 2. betore 
Commithoners Delegates. Taylor v. Shore. 

10 A. deviſed the Surplus ot his Eſtate to hig two Nephews, equally 
to be divided between them, and appoints his Executors to ly it our tor 
| their Beneſit. One of them died in Teſtator's Lite-ume. The whole 
was decreed to the Survivor, and not to the Exccutors, the Teitator 
i not intending them any Benefit; For though by the firit Words it 1s 
i leveral, yet by appointing the Executors 70 /ay it ot for their Benefit, |: 

is made joint again. Vern. 425. pl. 400. Hill. 1686. Cock v. Berl. 
S. C. cited It. A. deviſed the Surplus of his Hſtate aſter Debts paid to B. au 
by the Maſ- C. B. dies. It was adjudged in the Delegates by the Ld. North, and 
2 8 now confirmed by Jefferies C. that this was a Forat Deviſe, and ſhould 
Wrms's Rep. ſurvive to C And Jefferies C. was of Opinion that it A. had made 8. 
532. Trin. and C. Executors and B. had poſſeſs d a Motety of the Goods and died, it 
r would have been all one. Vera. 482. pl. 471. Mich. 1589, Lad) 
Gray v. Sore v. Billingly. 
Willis, and 
decreed by him in that Caſe according to the Opinion mentioned of Ld. Jefferies 
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12. Money deviſcd to be laid out in Land and ſettled on the Chil. 
dren of F. F. J. S. has two A. and B. Land is purchaſed and /ettled on 
them and their Heirs. A. dies; decreed that it ſhould not ſurvive: 
2 Vern. 46. pl. 44 Paſch. 1688. Sanders v. Brown. 

13. Two Deviſees q $004 a- piece took a Joint Mortgage to both of 
them for Payment of their Legacies with Intereſt; by the Death of ont 
nothing ſhall ſurvive to the other, becauſe the Mortgagees were Truk- 


tees tor each other, and the Mortgage which is only a Security mo 
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it either die before, Survivor to have all &c. A. died before the Tea . 
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Deviſe. 28 9 
© Alteration in the Caſe. Carth, 16. Mich. 3 Jac. 2. B. R. Anon. 
3 Deviſe of 15001. 0 A. to be paid him at 21, to B. (the ſame) fo 
C and 70 D. in Caſe one or more of them die before, then his or their 
{racy esc. 10 be divided among the Survivors. B. died in the Lite of 
1citaror, yer B's Legacy thall go to the Survivors. 2 Vern, 20). 
192. Hill. 1690. Miller v. Warren. 
is. If a Legacy is deviſed 4% A. at 21, and if A. die before, to B. 
Though A. dies in the Lite of the Teſtator, the Legacy thall go to B. 
, Vern. 208, in Cafe of Miller v. Warren. | 
16. Several Legacies of 50 l. to A. B. and C. payable at 21 or Mar- 8.P. Chin, 
riage, and adds if any Legaree die before his Legacy is payalle, it jhall go 4 471. 
10 the Brothers and S:fters of ſuch Legatee. A died in the Lite of the e * 
Teſtator; Adjudged it was no Lapſed Legacy, but thould go to the Bu-bage. 


Survivors. 2 Vern. 378. Trin. 1700. Darrel v. Moleſworth. e 
- ; | Sp. 341 
Hill. 1716. Northey v. Strange. 85 


pl 


17. A. deviſed an Eſtate to his Wife for Life, and after to the Plain- 
tft his Niece, and her Heirs, n Condition and to the Intent, that ſhe 
70 4004. to ſuch Perſon, as his Wife by her Will in Writing, or any other 
Wrumg, ſold direct and appoint, and dies; the Wife after marries a ſe- 
cond Husvand, ard then makes a Will in Writing, and thereby reciting 
the Power given her by her fermer Husband's Will, appo:nts the 400. 
ty be paid to her Husband, his Executors or Adminiſtrators, and that 
when he thall have ſully received the 400 I. Heal! pay 100). ont of it 
70 B. 5ol. to C. and 5ol. to D. and makes her Husbend her Executor, 
and then goes on and ſays, that ſhe has publiſhed this her laſt Will and 
Tcitamenc in the Preſence of three Witneſſes; and the Husband ſub- 7 
{cribed that he does approve of this Will; afterwards the Hausband died if 
leture her, and makes her Exccutrix of his Will, and Reffduary Legatee ; 4 
thi E. and C. die both Inteftate, and afterwards the Wife dies, and the 
beterdantcs take out Adminittration to her, with the Will annexed, 
aud allo Adminiſtration to B. and C. and rhe Queftion was, Whether * 
tis Appointment being made by Will, and the Appointee dying before 
the Appointor, this ſhould be in the Nature of a Legacy, and ſo the | 
Appointment void, the Teſtatrix ſurviving the Nomitzee; and my LA. 1 
Keeper held, that if it was a Thing purely Teſtamentary, it would be A! 
plunly a L-pſed Legacy; bur in this Caſe the 4007. ways not in its own 4 
Nature Teffamentary, bet they take as Nominees; and it is but the Execu- 
ien of a Truſt ; and decreed the Money to be paid. Eq. Ab. 176. pl. 

2. cites Mich. 1700. Burner v. Holgrave. 

18. A. deviſed 300 J. a- piece to his three Daughters A. B. and C. at 
21 r Marriage ; If any die before, to go to the Survivor. B. died in the 
Lite ot the Leſtator. B's 300 1. ſhall go to the two Survivors. 2 Vern. 

611. pl. 548. Trin. 1708. Ledſome v. Hickman. 

19. A Man deviſes all his Lands to his Executors for 10 Years, aud 
that after the 10 Years 1007. ſhould be paid out of them to H. and A. pro- 
v:ded that if neither of them were living, then nothing was to be raiſed. H. 
dies betore the 10 Years are expired, his Executor or Adminiſtrator 
ilall have nothing, tor the Legacy is lapſed, but A. ſhall have her Por- 

n. Per Ld. Chan. Cowper. Mich. 6 Ann. | 

20. A. deviſed the Surplus to his four Brothers B. C. D and E. and if Cites the 
any of them die hej ore his Eſtate is got in and divided his Share to go to his Cile of 
Children. B. died in the Lite of the Teſtator, leaving Children. Pef 1 . 
Cowper C. though B. died before A, yet fill B. died before the Eſtate a He. 
was gotten in and divided, and as to the Object ion that his (Share) is vie was of 
co go to his Children, whereas no Share was ever veſted in him, that a -ſperate 
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from the 


(Crown to 8. Bretton & Ux. v. Lethuelier. 


C. D. and 


E. to be equally divided Share and Share alike, and if either of them die, then to the Suryizors of 

B. dies, jew 2 ter the Debt is recoder' d. The Repreſenrative of B. ſhall have no Share; for t then, 
(Survivor) muſt ſignify ſomething, and therefore ir ſhall be conſtru'd it any of them die before 
Money teceiv'd. MS. Tab. Jointenants, Cites 16th of Jan. 1709. E. of Bindon and Suffolk ; 


oft the Will, confirmed the Will thereby, taking Notice of the other Sm, 


js to be underſtood the Mare intended him. 2 Vern. 6 52. Paſch, 115 


he Wolg 


21. A. had two Sons B. and C. and two Daughters L. and M. and 
bequeathed 15001. to C. and 1000 J. a- piece to L. and M. and if any of by 
three Younger Children die before 21 or Marriage, then the Þortion of bin 
or her ſo dying fpould go over to the Survivors ; and gave his Real Eſtate 
to B. his Eldeſt Son, chargeable with thoſe Portions. L. died within 
Age and before Marriage; and after C. died alſo within Age and befor: 

Marriage in the Life of A. After the Death of C. there was another Sy 
born, whom A. named C. and afterwards A. by a Codicit at the Bottom 


and gave 5201. to his Son C. and his ſurviving Daughter, over and aþy 
zwhat he had given them by his ſaid Will. Lord C. Harcourt decreed 
that the Share of L. veſted in C. ſhould not upon C's Death ſurviie 
with C. 15001. becauſe the Portion of L. became veſted in diſtin& 
Shares in the Survivors, and there were no Words for creating 4 
ſointenancy of theſe Shares; But upon arguing upon other Points re. 
{erv'd belore Lord C. Cowper aſterwards, it being objected that C. dyin 
in the Liſe of A. the 15001. became a Lapſed Legacy, and ſhould fink 
into the Eſtate, his Lordſhip ſaid it was improper to call this a Lapſed 
Legacy, that it was a Portion given over, and ſhould take Effect, that 
the making the Codicil was a Republication of the Will, and amounted u. 
2 ſubſtituting the ſecond C. in the Place of the firſt C. as if he had made 
his W1ll a-new, and had wrote 1t over again, by which new Will the 
{ſecond muſt take, and that the fix'd Intention of A. appeared that (. 
ſhould have more than M. whereas if the 1500/1. (hould be taken to be 1 
Lapſed Legacy, M. ſhould have twice as much as C. Wms's Rep. 274. 
Hill. 1914. Perkins v. Micklethwaite. | 

22. A, deviſed 1200/. among the four Children of B. viz. C. D. E. and 
F. to be diſtributed at the Diſcretion of B. but not to be compelled to 
pay it within 12 Months after A's Deceaſe. C. died in the Life of A. 
B. died within ſix Months after A. Adjudged the whole 12001. was a 
ſubſiſting Legacy, and till an Apportionment made no particular Intereſt 
ve/ts in auy one Child. 2 Vern. 744. pl. 652. Hill. 1716. Bird y 
Leckey. 

23. bs made his Wife Executrix, and bequeath'd 900 J. 70 be paid 
immediately alter his Death zo F. S. in Truſt to place it at Intereſt, and 
pay the Preduce to his Wife for Life, if ſbe continued ſo long a Widow, aul 
after to divide the ſame equally among his three Daughters B. C. and D. at 
their reſpective Ages of 21 or Marriage; Provided that if all his thre. 
Daughzers die before their Legacies become payable, then the Mother to have 
the Whole, The Wife married; B. and C. died under Age, and ur- 
married. Ld. C. Macclesfield decreed the whole goo l. to D. For tte 
Mother was excluded, unleſs the Contingencies had happened, and nei- 
ther the Share of B. or C. was veſted ſo as to be ſubject to the Statute 
ot Diſtributions ; For it all had died before 21 or Marriage, the Mo- 
ther had had the Whole. 2 Wms's Rep. 69. Trin. 1722. Scott,. 
Bargeman. 5 | | | 

24. One has two Sons A. and B. and three Daughters, and deviſes hi. 
Lands to be ſold to pay his Debts, and as to the Monies ariſing by Sale 
after Debts paid, he gives 2001. thereout to his Eldeft Son A. at 21, it! 
Refidue to his four Younger Children equally. A. the Eldeft dies 1 [ 

. WD x 18 


Deviſe. 
This 2001. ſhall go to the Heir of the Teſtator. 3 Wms's Rep. 20. 
Mich. 1727. Cruſe & al' v. Barley and Banſon. 

25. I give to A. B. and C. 1000 J. a- piece of my Capital Stock in the 
Eaſt-India Company, and the Intereft thereof to them for their Uſe, and if 
any dies, then to the Survivors or Survivor Share or Share alike ; and m 
Meaning is, that the Intereſt ſpall be paid to their Father to be improved 
for their Uſe. — C. died an Infant, by which his Share ſurvived to A. 
and B. Afterwards B. died. The Maſter of the Rolls held, that the 
Share which B. took upon C's Death does not ſurvive to A. but will go 
to B's Adminiſtrator, which in this Caſe was her Father; Had the 
not been diſtinèt Legacies, it might have been another Queſtion; But 
being intirely diſtinct, and not even ſo much as Tenants in Common, 
the Caſe is the ſame as that ot Batnes v. Ballard before the Lord 
King June 1, 1727, where it was decreed for the Adminiſtrator, and 
agreed with Ld. Ch. J. Hold Opinion cited in the Caſe of Wood ward 
v. Glasbrook. 2 Vern, 388. and ſaid that this Share goes to the Admi- 
niſtrator by the Words Share and Share alike, which are tantamount to 
the Words equally to be divided, and decreed accordingly. Cafes in 
Equ. in Ld. Talbot's Time 124. Trin. 1735. Rudge v. Barker. 

26. Francis Batter, Grandfather of the now Plaintiff, had by his Will Ms. Rep. in 
given 40001. among his Younger Children, payable at 21, and had ſubjefFed Canc Co. 
his Real and Perſonal Eſtate for the Payment of it; the Perſonal Hſtate ow 26rd 
was ſufficient ; And now the Queſtion was, Whether the Legacy being 7,01... 
to be raiſed out of a mix'd Fund, and oxe of the Children . before Inn, Dec. 19, 
(be came of Age, whether her Part of the Legacy was to fink for the Benefit 1 J 44. 
of the Real Eſtate, or was tranſmiſſible for the Benefit of the other 
Chilaren £ 
It was ſaid, as there has been no Caſe cited that where a Legacy 
has been payable our of both Perſonal and Real Eſtate, and the Per- 
ſonal ſufficient, that the Legacy has been loft ; I will not make ſuch a 
Cate, and indeed the Authorities are to the contrary ; and cited 2 P. 


W. to. 276. 601. and it we were to determine otherwiſe, we muſt go 
into the Eccleſiaſt ical Court tor it. 
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(C. d hs Deviſe Lapſed, or forfeited. + 


Where it ſhall veſt in another to whom it is limited 
over. 


L, by Aſſiſe where a Man deviſed to A. for Life, upon Condition to be But after the 
| Chaplain and pray for his Soul, the Remainder to the Commonalty ee 
of B. in Fee to pray ut ſupra, and A. held for fix Years, and was no Tory 5 
Chaplain, and was of ſuch Age as he might have been Chaplain immedis= for the Pl un- 
ately at the Death of the Devifor, the Heir may enter, aud therefore the tiff in Aſie; 


Commonalty has loſt the Remainder, Br. Deviſe, pl. 16. cites 29 Aff. 17. Are 
that the Plaintiff was ſeiſed and diſſeiſed, and this was for Conſcience of the Remainder as it ſeems, 
dere. Br. Conditions, pl. 111. Cires S. GC. | 


2. Note, It was agreed that where a Man deviſes his Land to A. for 
Life, the Remainder over to B. and dies, and A. will not take the Land 


wor Benefit by the Deviſe, yet after his Death B. ſhall bave it, and he 
may well enter, and ſhall have the Land according to the Deviſe; For 
this 
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Deviſe. 


this takes Effect by the Death ot the Deviſor. Br. Devile, pl. 14. Cites 
. ; 
37 3. Contra upon a Gift, if the firſt will refuſe the Livery of Sciſin, he 
in the Remainder bas not any Remedy; For this can't take Eie&t yy; 
by the Livery. Ibid. | 
4- The Father bequeathed his Goods to his Son when he ſhall be of th, 
Aze of 21 Years, and if he die before, that then his Daughter ſhall hare 
them; the Son dies long before the ſaid Age of 21 Years. Adjudged that 
the Daughter ſhall have them immediately aiter the Son's Death, and 
not carry till the Son would have been 21. And. 33. pl. 82. Mich. 4 
E. 6. Anon. | 
5. Clauſe in a Will, hat if any Legatee ſhould hinder or oppoſe the 
Ex:cution of the Th ill, then ſuch Perſon jbori/d loſe rhe Legacy bequeathed, 
The PlainciiF claim'd the Benefit of the Forfeiture by Keaſon of the 
Detendant's conteſting and oppoling the Execution of it; but the Court 
declared its Opinion to be, That no Advantage oughr ro be taken 
thereof, but that the Defendant ought to have ber Specthck Legacics 
bequeachd by the Will. 2 Chan. Rep. 105. 27 Car. 2. Moteley . 
Moſeley. | 
6. oe deviſes, after Debts and Legacies paid, the Surplus of his 
Hſtate to his Wife and Son Fohn equally, wh:m he makes his Executors, 
but if ſhe ſhould marry, that then ſhe ſhould render the Right f being au 
Executrix to the Teſtator's Son R. and he to be Partner with his Brother 
5 in the Executorſhip. The Wife marries again; the thereby loſes 
er Right to the Surplus, and to the Executorſhip. 2 Vern. 308. pl. 
299. Hill. 1693. Barton al' Stone v. Barton. | 
7. Legacy deviſed to A. 10 be paid at the Age of 21 or Marriaxe, 
hich ſhall firſt happen, ſo as ſuch Marriage be with the Conjent of 5, 
it nor, Deviſe over; A. marries without Conſent, and dies before 21, the 
Legacy is gone. Sel. Caſes in Chan. in Ld. King's Time 26. Trin. 11 
Geo. Piggot v. Morris. 5 
8. One gives a Legacy of 200 l. a- piece to his Children, payable at 
21, and / any of them die before 21, then the Legacy given to him ſo dj- 
ing bo go over to the ſurviving Children. One ot the Children dies in the 
Life of the Teftatcr ; though this Legacy lapſes, as ro the Legatee dy- 
ing under 21, yet it is well given over to the ſurviving Children. 3 
\\ ms's Rep. 113. Trin. 173 1. Willing v. Baine. 
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(D. d) Ademption of a Legacy. What 1s. 


I. Ey Will gave his Daughter M. 10001. to be fir/t paid after bi J 

Del ts, beſides a Share out of the Dividend of his Aſtate. Altes. 7 

wards, o her Marriage, an Agreement was made for what ſhe /kould have R 

out of A's Eftate, and that it ſhould be only 11001. and that was 10 vell I 

full of what was intended ber thereout. Decreed by the Matter ot che T 

Rolls, and confirmed by the Lord Chancellor, that che 11001. W. * 

to be in full of what A. was to have out of the ſaid Eſtate. 2 Chai. c| 

| Rep. 35. 21 Car. 2. Hale v. Acton. | tt 
And the 2, P. deviſes to R. a Sum of goo l. which the Lady C. hath now in hit W 
Counſel for Hands of mine, as by her Boud made to me and my Heirs appears, 4% B 
the 1 ar makes no Hxecutor. But the gool. was paid in by the Lad; C. ten Tears be- tl 
4 1 fore the Teſtator died. The Legacy is due though the Security was 4 n 


&c. 96. and tered, it being a pure Legacy, not Legatum Nominis nor Laa 


alſo Theo- Debit; ; and the Words ſhe w chat he intended the Legacy thoald be“ 
bal and ä | Cermall 


PET 


Deviſe p 3 9 3 
als as poſſible. Raym. 335. Mich. 31 Car. 2. in Cam. Scacc. Paw- Ad J's 2 
lert's Cale. : judged, | 
here a Deviſe was of a Legacy ant of ſeveral Debts due in ſeveral Counties, though they evere called 
: before the Jeſtator died, yet the Legacy remained good, and there is a Difference between a Leg acy in 


an and a Specifick Legacy; for in the firſt Cale the Legacy remains though the Debt ex quo is 
n, but the — Legacy may be loſt by being altered. | 2 


3. I give to B. Soo l. viz. the Bond and Judgment for 4001. dae to me Ibid cites 


1 A. and lool. in Money. The Teſtator received almoſt the whole 3 


Debt, and took a new Bond for the Reſidue and died; Decreed to pay — The 
it. 2 Vern. 681, Hill. 1711. Orm. v. Smith. ference is, 
| | | where the 

Money is paid in voluntarily by the Debtor, and where the Teſtator recovers it by Suit In the firſt Caſe 
the Legacy continues ſtill good, becauſe the Money only comes home to the Perſonal Eſtate ; but in 
te other Caſe the Teſtator, ſuing for it, intended to make it his own, and ſo would not leave it to the 
Legatee to recover; Per Lord Harcourt G. Equ. R. $2. Orm v. Smith. Same Difſt inction taken 
by the Maſter of the Rolls. But where in the Principal Caſes 550 1. in the Hands of E. was be- 
aueathed to 8. though before the making the Will Teſtator had ordered ſome Payment out of the 
Fol. this is no Ademption, and none of the Payments being made, but the whole 550 1. ſtanding out, 
the Whole was decreed. 2 Wms's Rep. 164. Trin. 1423. Crockat v. Crockat. 
ator had, after the making the Will, drawn out Part of this Money, this had been an Ademption Pro 


Tanto. Ibid. 


4. B. and C were each indebted to A. in 20004. by Bond; Afterwards 
A. ly Will gave theſe two Sums to F. S. and deviſed away the Surplus 
of her Eſtate with a Prouiſo, that if all or any Part of thoſe two Sums 
ſcould be paid in before the Teſtatrix ss Death, then (he gave to F. H. ſo 
much Money as the Principal Money ſo paid in ſhould amount unto as the 
Caſe ſhould fall out. Atterward A. releaſed in her Life-time he 20007. 
10 B. without receiving any Part of the Money, and then died, J. S. died 
inteſtate, and B. who was her Brother adminiſtred to her and demanded 
the 2000 J. releaſed to himſelf, and alſo the 2000 1. due on the Bond 
of C. In this Caſe Lord C. Parker ſaid, that he could nor approve of, 2 
the * Divenſſiy, that if Teſtator give a Debt by Will and afterwards , erſny talen 
calls it in, this muſt be a Revocation, Secus if it be paid in unasked for Arg and 
by the Teſtator; and as to the Releaſe, he held ir the ſame as it the thereupon 
Will had ſaid (if theſe Debts are paid and diſcharged ;) and as to an 1 
Objection that B. (who is the Plaintiff) or Adminiſtrator to J. S. claims hn.” 


a double Advantage of this Debt as firit being given him by the Releaſe, 172; Rider 


and then he takes it over again by the Will as Admiaittrator, his Lordſhip v. Wager. 
obſerved that this Claim as repreſenting his Sitter is en Auter Droit, and 

as it J. S. was alive and made her Claim, and that it muſt be liable 

to her Debts if any were, and is the ſame as if any other Perſon had 

been her Executor or Adminiſtrator. W ms's Rep. 461, Trin. 1118, E. 

ot Thomond v. E. of Suffolk. 

S. A. by Settlement was Tenant for gg Years if he ſo long lived, with 
Power to charge 20001, Remainder 0 B. in Tail; atterwards A. and the 
7 ruſtees and B. joined in a Recovery and declared new Uſes, viz. to A. for Life, 
Remainder over and ſo deſtroyed the Power of charging. A. bequeathed 
1200d, Legacy out of theſe Lands. It was inſiſted, that though this might 
not be good as a Charge, it might however take Effect as a Legacy, 
Which was not hurt by making an additional Security. Ld. C. Mac- 
clesfield laid, that here is a particular Proviſion for this Legacy, and 
that I 18 ible a Legacy may be charged upon a certain F und 7 
which failing, the Legacy may be loſt; that it is material that rhis 

equeſt is grounded upon a Power, and may be thought only an Execu- 

100 thereof, which it void, mutt void the Bequeſt alſo ; and it is alſo 
oblervable, that the Vill gives the Refraue to the Teſtator's eldeſt Son; ſo 

to make this Legacy good, the Legatee, who 1s other wiſe provided 
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1 | for, muſt take it away from another Child; and it is ſtill harder, tha 
the Legacy by this Means will be taken away from an Heir in order ;, 
be given to a younger Child, and that a Charge upon Lind Jeems nit þ 
ſtrong as a Gift of a Legacy; But at length it welghed with the 
Court that the Land amounted to roool. a Year, and the Delign ap. 
peared to be to leave the younger the two ſeveral Sums ot 1000 l. one 
cxpreſsly charged upon the Perſonal Eſtate, and the other upon the 
Land; his Lordſhip ſaying, that if a Legacy was given to J. F. 10 , 
paid out of ſuch a particular Debt, and it did not appear that there ag 
any ſuch Delt, or that the Fund ſhould tail, yer ſhill the Legacy 
ought to be paid, and the tailing of the Modus appointed tor the Pay. 
ment thould not defeat the Legacy itſelt. Wms's Rep. 118, Kill 
1721. Savile v. Blacket. | 
But the 6. B. being indebred to A. in 1600]. A. deviſed 5oo l. Part theres f. 
Court = D. the ſecond Son of B. aud the Reſidue to the younger Children of b. 
ar The. and the {ame to remain in B's Hands till the younger Children ſhoglg 
vis is to . be capable of receiving it, and the Share of any dying before {ch 
for Liſe, Re- Time to go to the Survivors or Survivor. The who!e Debt was paid t 
_— 1 * A. and D. died, living A. then A. dies in the Lite ot the younger Chil. 
eine dren Ld. C. King held, that it could not be intended that the Sur. 
T.taror's Vivors ſhould take unleſs D. the Legatee ſhould have ſurvived the 
Lite, there Peſtator ſo as the Right to the Legacy ſhould have become veſted in 
kn ens him, but that he dying in A's Liſe nothing could ſurvive from him, 


. Mall have 2 VV ms's Rep. 328. Hill. 1725. Sir Barnham Rider v. Sir Cha. Wager 
the Whole; & al'. | 
for theſe 
Caſes ſeem to be within the plain Intention of the Teſtator, but that in the principal Caſe it was quite 
a Strain to ſupport a Legacy given out of a Fund which the Teſtator himſelf had by his own volun- 
tary Act put an End to. Ibid 331. | 

o of a Deviſe to 4 and B. if 4. diss in Teſtator's Life-time, and then Teſtator dies B. ſhall have the 
Whole; for theſe Caſes ſeem to be within the plain Intention of the Teſtator. Ibid 


2 Wims's 7. One by Will deviſed thus; Item, I give and bequeath to my 
1 499: © Grand-daughter Mary Ford (the Plaintiſt) the Sum of 4o J. being Vai 
ung Reid by of a Debt due and owing to me for Rent from (r. A. the allowing what 
Ld Chan- Churges ſhall be expended in getting the lame. Item I give unto me 
cellorthat Grandſons A. and B. the Reit and Reſidue of what is owing to It! 
the Tel. from the ſaid G. M. which is about gol. more, to be equally divide 
33 between them, they allowing Charges as atorefaid. Afterwars the B. 
himfelf, tao tator received the whole Debt owing lor Kent from J. H. For thc 
upon his Plaintiff it was inſiſted that there was a Difference between à Opel 
ſuing or it, and a Pecuniary Legacy; that though the diſpoling of a Specilics 
Adewotion might be an Ademprion of it, yet this being a Pecuniary Legacy 0 
of the Le- Paying the Money ro the Teſtaror would be a Loſs ot it. On the 
gacy. other Side it was inſiſted upon the Diſſerence between a Voluntary anc 4 
| | Compulſory Payment ; that though the firſt was no Ademprion, yet (i 
| {-cond was, and that the Teſtator obliged G. M. to pay in the Money» 
; Bur my Lord Chancellor was of Opinion that there was no Foundation 
tor the Difference taken in Books between a Voluntary and Compulloty 
Payment, tor the latter might be with an Ilutent ro ſecure the Leg? 
on all Events, and decreed rhe Plaintiff the 4o1. Legacy. Abr. E 
Caſes 302. Trin. 1728. Ford v. Fleming. | | 

8. Where the Teſtator deviſes a Debt, and afterwards receives it, # 
ever calls it in, in neither Caſe is this an Ademption of the Legacy; ſee 
ing this might be done from an Apprehenſion of ſuch Debt being 1 
Danger, and with a Defign to ſecure it, and being Perſonal Estate al 


not diminithed by remaining in Teſtator's Coffer, inſtead ot the * 


Deviſe. 
I the Debtor, it may well pats by the Will, 3 Wms's Rep. 386. 
Mich. 1735. Alhton v. Aſhton. 8 

9. A. deviſes 1000 I. Capital South Sea Stock to B. At the Time of mak- 
ing his Will He had 1800 J. of ſuch Stock, and after, by Sale, reduced it 
1 2001, which he after increaſed to 1600“. and died. Between the 
making his Will and his Death the Af tcok Place, which changed Three 
kuarths of the Capital Sourh Sea Stork into Annuities ; This Legacy is not 
taken away or impaired by the Sale, nor by the Act of Parliament. 
Caſes in Equ. in Ld. Time, 226. Mich. 1736. Partridge v. Partridge. 
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(E. d) Legatees or Deviſees- Joint. 
Take How. 


I. Man deviſed to two and their Heirs and died, and after the 

one of the Deviſees died, and the ether ſurvived, h fhall not 
have the I hole by Survivor, but only a Moiety, and the other ſointe- 
nant the other Moiety, for this was ths Intent of the Deviſor; Per 
autley Chancellor. Br. Deviſe, pl. 29. cires 30 H. 8. & Fitzh. De- 
vite, pl. 11 & 20 accordingly. 

2. A, ſeiſed of Lands deviſed the ſame to his Wife for Life, the Re- 
wonder to his three younger Sons, and to the Heirs of their Bodies be- 
galten, equally to be divided amongſt them by even Portions ; and if 
me of them die, then the other two which ſurvive ſhall be next Heirs. 

Tre Devitor dies, one of the Sons dies. and by Dyer And Wefton J. the 
hee Brothers were Tenants in Common in Remainder, and although 
the words are, Equally to be divided, the ſame is not intended of a 
ion in Fact and Poſſeſſion, but of the Intereit and Title. 3 Le. 19. 
Dl. 45. Paſch. 14 Eliz. C. B. Anon. 

3. A Man deviſed two Parts of his Lands to his four youngeft Sins 
ail, and if the Infant in Ventre ſa Mere be a Son, that he fall have 
ive fiſch Part as Coheir with the ſour younger Brothers, and if all fue 
happen to die without Iſſue Male of their Bodies, that the two Parts (wail 
revert to the next Heirs of the Deviſor for ever. The Father died, che 
Son is born, and after he and three other of rhe ſaid Sons died withour 
Iſtue. All held that the Survivor ſhall have Eftate Tail in the intire tw, 
Parts, and that none of the two Parts ſhall revert till the five Sons are 
1 without Iſſue. Dy. 303. b. 304. a. pl. 49, 50. Mich. 14 Eliz. 

non. 

4. H. deviſed a Houſe to a Woman, and to the Brother of the Woman, And. 21,22. 
and to the Heirs of every of their Bodies, aud for Default of ſuch Ife pl. $3 Funt- 
ſire, of the Brother and of the Sifter, the Remainder to the right Heirs of 2 Be he 
tte Deviſor, and died; the Brother died wit hunt Iſſue, the Sifter had Iſiue aged — — 
aud died; the Iſſue ſhall have a Moiety and no more, for it ſeems the Bene. 25. 
Word (every) made ſeveral Eſtates. Quzre if the right Heir thall have 259 8. 
in Revertion or Remainder? Dy, 326. pl. 1. Mich. 15 & 16 Eliz, . 


21420 
1 Cad gs 
Huntley 8 Caſe. | and Juodg-— 


, : . ment accord- 
ingly.— Raym. 455. Mich. 33 Car. 2. B. R. the S. C. cited by Raymond J. apd obſerees, that tho' 
the Queſtion was, Whether the intire Houſe ſhould go to the Iſſue or onlv the Myjery, ard the other 
lolety ro the Heir of the Deviſor, yet he ſays, he finds no Argument Of it in the Book, and that 
jer ſeems to intimate that the Pleading of the Cafe was more ir ſiſled upon than this Point; ard 
that Anderſon ſays, that the Streſs of the Caſe was upon the Apportionment of Rent 


If 


* 8 


PY ” — 


Deviſe. 


—·˖ 

5 If one deviſe his Goods equally to two, there is no Jointenancy . 
for (equally) ſhews his Intention to give to each an equal Proponiic,? 
Per Popham. Cro. E. 696. Mich. 41 & 42 Eliz. B. R. in Caſe of 
Lewen v. Cox. | Rs | 

6. A Man deviſes his Lands to his Wife for her Life, the Remainge ; 
A B. and C. and their Heirs reſpectively for ever. The Queſtion wa 
Whether A. B. and C. were Jointenans or Tenants in Common? The 
Court held, that here is a Tenancy in Common, and that it hall go 
throughout, and is not to be divided, and the Intent of the Deviſor : 
pears in the Will, that every one ſhall have his Part, and their Heir, 
10 here is a Proviſion made for Children, and the Word (reſpeRiye| 
would be idle, if another Conſtruction ſhould be made, and would RL 
nify no more than what the Law ſaid without it. So Judgment yz; 
given for the Plaintiff, Niſi. Sti. 434, 435. Hill. 1654. B. R. Tore 
v. Frampton. | 

7. Where Money is given to two, (being Perſonal Eſtate) it ſhallbe {. 
veral to them. 3 Ch. R. 214. Paſch. 1668. in Caſe of Sanders y 
Ballard. | 

8. Teſtator deviſed 50 l. per Annum to A. and B. her Son, Paya- 
b ble out of ſuch Lands Habend for their Lives and Life of Survivor, and 
adds, that aer B. ſhall attain his Age of Thirteen Nears (A. his Il. 
ther living) Then B. ſball have 20 l. annually of the ſaid 50 J. for his 
. | better Maintenance during the Life of A. and after to have all as afore 
| deviſcd. Per Cur. This is a ſeveral Rent and not a Joint Rent; for the 
| entire 501. Rent is deviſed to A. till B. is thirteen Years old and then 
| that B. ſhall have 20 l. of the 50 l. for his better Maintainance 
which Clauſe would be abſurd, 1t Teſtator had intended it a Joint. 
Rent for if it was joint, then A. would have z51. and B. 251. 
and if the Rent be conſtrued joint, then it will be pro Detertiori 
Manutenenria. Sand. 284. Trin. 21 Car. 2. Duppa Executors of Basker- 
vil v. Mayo. 
; 2 Jo. 139. 9. Where Goods are deviſed to two jointly and one of them dig 
| 8 before Aſſent of the Executor, the Executor of him dying ſhall have his 
2 Ses. Share, but it he dies after the Aſſent of Executor then the Survivr 
— 5. C ſhall have the whole; becauſe after Aſſent of the Executor an Inte- 
cited by reſt is veſted and then the Goods are become Chattles governable by 
the Maler the Common Law, which makes them Jointenants. 2 Lev. 209. Mich. 
of the Rolls 29 Car. 2. Baſtard v. Stukely. 


2 Wurms's 
Rep 532 _ 
Trin. 1729. in Caſe of Cray v. Willis, 


396 


8 


——ͤ— 


vige tamen 10. Where a Deviſe was to fo equally, it was decreed by Advice of 
5 Roll Ch. J. that notwithſtanding the Word equally, the Deviſees 
in — were joint, yet the Intention prevents the Survivorthip, See Vern, 


Cox v. 32. pl. 30. Hill. 1681, in Caſe of Thickneſs v. Vernon. 


uaintock : 
ere it was decreed that the Adminiſtrator of one ſhould have an Account againſt the other, but f 


was much to the Diſſatisfaftion of the Bar. 


Legacies are bequeathed to A. B. and C. and the Wife of C. gal 

to be divided among them Share and Share alike. C. was no Rin e 

the Teſtator, but C's Wife was; Per North Keeper, C. and his Wie 

ſhall have only one Third Part, and the rather for that he obſerved the 

two (ands) viz. to A, B. and C. and M. his Wife ; and chough a De- 

viſe may to ten Perſons and add an (And) between every Perſon's Nam, 
et it is not natural or uſual to add an (And) till you come to i 
aſt Perſon. Vern. 233. Paſch. 1784. Bricker v. Whalley. 


12. 4. 


Deviſe. | . 3 97 


_— 
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12. A. deviſed the Surplus of his Eftate after his Debts paid to B. and >. P. and 
C B. dies; decreed by the Delegates and per Ld. North and per Ld. ey of 
efferies, that this is a joint Deviſe and ſhall ſurvive to C. Vern. 482. cutor had 


pl. 471. Mich. 1687. Shore v. Billingſley. | Antec ty 


the Legacy 
of the Reſiduum by which it was inſiſted that a Property was veſted in the Legatees by Law, Ne. 
it was anſwered, that though that might be true with Reſpect to Specifick Legacics, yet in this 


iduum was, and conſequently no Property could veſt, The Maſter of the Rolls after taking Time 
to conſider of it, Decreed that the Survivor take the whole in the ſame Manner as it it had been 
a Grant at Law. 2 Wmy's Rep. 344. Paſch. 1926. Webſter v. Webſter _———Tbid 378. ſays the 
fame Decree was made 28 June 1429 by the Maſter of the Rolls in Caſe of Cray v. Willis. 


13. A Man deviſed his Lands to his two Daughters, equally to be di- 
vided beteveen them, and tothe Heirs of the Body of the Survivor of them; 
and the Queſtion was, whether they were Jointenants or Tenants in 
common? 1or (ſays the Book) though it a Deviſe be made to two equal- 
ly to be divided between them, they ſhall be Tenants in common, 
becauſe in a Will the Intent of the Deviſor ſhall be interpreted to be 
03 yer it is not ſo in Cate of a Grant or Feoffinent ; bur in a Will it 
52 Tenancy in common by ConftruEtion and nor by expreſs Words, 
but only by Collection of the Intent of the Deviſor; but if the 
other Words of the Will ſhew his Intent to be ſtronger, that he intend- 
ed a Jointenancy, it ſhall be interpreted accordingly ; and it was ruled 
xcccrdiugiy, by Reaſon of the expreſs Limitation made to the Survivor. 
Le. Raym. Rep. 630. Hill 12 W. 3. Per Holt Ch J. cites Sty. 211. 
Furſe v. Weekes. | 

14. A. deviſed a Debt of 500 J. to B. and C. and if either died, to the Sur-. 
vivor ; H. died before the Debt got in, Ld, Chancellor was of Opinion, 
that B, having ſurvived the Tettaror, though he died betore the Debr 
was got tn, was intitled to his Share of the Debt; But it was reverſed 
in Demo Proc. 2 Vern. 654. Paſch. 1710. in Caſe of Bretton v. Le- 
thulter, cites it as the Caſe of Davis v. Ld. Bindon. | 

15. One deviſes the Surplus of his Perſonal Eftate to his Four Ex- 
ecutors ; this is a joint Bequeſt and on the Death of one ſhalll go to the 
Survivors, as well in the Caſe of a Legacy as of a Grant, 3 Wrms's 
Rep. 115. Trin. 1931. Willing v. Baine. 


(F. d) Legacies. In what Order to be paid. 


Les to A. of 200 l. to B. his ſecond Daughter 200 1. Ibid. 39. 
to C. his Eldeſt Daughter 200 l. By the better Opinion ot the PI 201; 
Court, A. the youngeſt Daughter ſhould be fr/# paid, and then B. and > 22 
then C. Cired by Barkham Serjeant. 2 Le. 55. in pl. 345. Mich. Verbis 25 
15 Eliz. C. B. as Coniers's Caſe, een Conie's 

3 Le. 55. pl. $0.5. cited in totidem Ven 8 


& When ſevera! Legacies are given and one is due, but the Reſt not S. C cited 
i atrerwards, the Executor may not pay the firſt the whole Le- Chan, Caſes 


Sacy, it there be not Aſſets ſufficient to pay the Reſt. Chan. Rep. 133. 149. Mich. 


: : 21 Car. 2. 
t5 Car, Vintner v. Pix. in Caſe of 


Banſon | 5 Eerove v. 
every T. and Ld, Keeper declared, that where a Legacy was ſecured, but not paid, he conceived that 
7 &cgatce ought to loſe in Proportion there ot being enough to pay all. Io the Caſe 
FWD ot 


Cafe till it appeared that all the Debts &c. were paid, it would be impoſſible to know what the Re- 


* CD . — 
1 9 
6 > 


, 


of Mauter 1 Fothcrby decreed, that thoſe Legatees that were of Age ſhould receive 


Vo] thei 
ſpective Legacies, but ſhould refund reſpeRively, if the Court thought fit to make all . N 
Ch. R 25. 10 Car. | 


z. Where Legacies are to he made up ont of growing Receipts of , 
Real Eſtate, which proves not ſufficient, and the Executor has been 
over forward in paying any Legacies he muſt bear the D. 
ficiences out of his own Purſe; But the Court faw no Cauſe to allo 
che Legatees Damages tor the ſame. Chan. Rep 134. 15 Car, 1. Vin. 
ner v. Pix. 


4. Deviſee of Lands in Truſt to pay Mortgages in the firſt Place. 
and then Legacies, is made Executor; he mortgages to raiſe Money g 
pay other Debts of the Teſtator; ſuch yew Mortgage thall take Py, 
of the Legacies. Vern. 69. Mich. 1681. Brent v. Beit. 


5. Charitable Legacies by the Civil Law are to be preferred to other 
egacies, and if the Spiritual Court gives ſuch Preference in Cafe ot 
Deficiency of Aſſets, Chancery will not grant an Injunction. Vern, 
220 pl. 226. Hill. 1683. Fielding v. Bond. | 


(G. d) Deviſe. When it veſts, or is to be taken, or 
when Legacies are to be paid. 


1. Man deviſes to his Wife the Demeſues of a Manor for Life and 
the Services and Chief Rents thereof for Fifteen Years, and all the 
Manor to auot her after the Death of *he Wife ; though the Fifteen Years 
expire, yet the Deviſee ſhall take Nothing but after the Death of 
the Feme. Agreed by all the Juſtices. Mo. 7. pl. 24. Trin. 3 E. 6. 
2. But if the Will had been that after the Fitreen Years expired and 
the Death of the Feme the Deviſee thould have all rhe Manor atter 
the Fitteen Years, then ic ſhould be conſtrued diſtriburiyely viz. tha: 
the ſecond Deviſee thould have all the Demeſnes upon the Wite's Death, 
and the Rents and Services after the Fifteen Y ca:is expired. Arg, 1 
Sand. 185, 186. Mich. 20 Car. 2. in. Cale of Cook v. Gerard, cites 


Wo = 3. Deviſe to his Son of Goods when he foal come to the Age of 21 


Vern. 283. Tears, and / he die before the ſaid Age, then 20 one of his Daugh- 
Papworth v. ters. The Son dies before 21, the Daughter ſhall have rhe Goods im- 


Moore. mediately atter the Death of the Son. And. 33. pl. 82. Mich. 4 E. 6. 
5. P. De. Anon. | | 


creed contra 


by Ld. C. King, But on mentioning the Matter again the next Day, and inſiſting that it had been 
determined as in the principal Caſes here of And. 33. and 2 Vern 233. and diſtinguiſhing be- 
tween thoſe and the following Caſe of 2 Vern. 199. that where the Legicy is deuiſed over in Coſe of 
the Legatees dying before 21, if he dies before ir ſhall be paid preſently, but if devited over, the Exe 
cutors or Admimiſtrators of the Legatee ſhall not have it till ſuch Time as the Legatee, hid he lived, 
would have been at the Age; his Lordſhip varied his Decree, and the Clauſe of the Will being, 
that i any of his Sons and Daughters ſbould die before bis, her, or their reſpective Ages of 21, then the Le- 
gacy or Legacies of him, ber or them Jo dying ſhould be paid to the Survitor or Survivors of ſuch Children, 
and two of the Children having attained 21, and one dy ing at 11, and one other being no more than 
12, his Lordſhip decreed two Thirds of the deceaſed Child's Legacy to be paid ro the two of 
Age, with Interck from the other's Death. And though it was objected that this being 4 neu 
Legacy the Executars ought to have a Year's Time for Payment, yet the Court held that that muſt 
be intended to be from the Death of the Teſtator; Whereas in this Caſe the Teſtator had been dead 
ſeveral Years. 2 Wms's Rep, 478. Laud v. Williams. The Reporter adds a Nota, that the 
Rule in Equity ſeems by this Reſolution to be ſettled accordingly. Ibid 481. Ia 
| 4 


ä 


* 1 Replevin &c. the Defendant avowed, ſetting forth that G. 
JD. was ſeiſed in Fee of the Manor of C. whereof the Locus in quo &c. 
was Parcel, and being fo ſeiſed, he gave the ſaid Manor to Husband 
1d Wife, and to the Heirs of the Husband, who by his Laſt Will devi/- 
%% Rent to the Avowant of 47. out of the ſaid Manor, with & Clauſe 
„ Diſtreſs ſor his Livelihood and Child's Part, to be paid Nearly; the 
H1shand died, and about 19 Tears after his Death the TVife died, and the 
avowant diſtrained for the Arrears of his Rent-charge incurred be- 
cen the Deaths of the Husband and Wite, and avowed tor the fame ; 
thereupon the Plaintiff demurred, and it was inſiſted for him, that this 
Rent did not commence tl after the Denihb of the ie of the Teſtator, 
ind therefore the Avowant could have no Title, but to what incurr'd 
alter her Death; It was argued per Cur: that it he in Revertion alter 
the Determination of an Eſtate tor Lite, grant a Rent-charge to ano- 
ther, in ſuch Caſe the Grantee may diſtrain tor all the Arrears after the 
Grant, and which incurred in the Lite-time of the Grantor, and it was 
ſaid per Counſel for the Avowant that this was a ſtronger Caſe, becauſe 
it appears by the Words of the Will, that the Rent was deviſed to the 
arowant, icr his Livelihood and Child's Part, which Words imply 
4 preſent Advancement, and then the ſubſequent Words, viz. To be 
paid yearly, are a ſtrong Proof that che Teitator intended it as ſuch. 
1 Le, 13. pl. 16. Mich. 25 & 26 Eliz B. R. Rearsby v. Rearsby. | 
5. It a Deviſe be ot Land to A. and his Heirs after the Death of juch 5 11 
Hint, nothing paſſes to Deviſee till the Death of the Monk, bur if e ya 
Land be deviſed to a Monk for Life, and afterwards to F. S. in Fee, the th 24 Years, 
Deviſce hall have the Land preſently, Le. 196. pl. 279. Mich. 31 & Remainder 
32 Eliz. in the Exchequer Chamber, in Ld. Pager's Caſe. —_—_ 
to J. S. in Fee, J S. ſhall take preſently. Ibid. 198. cite; 37 H. 6. 12. KO 


6. Deviſe of 100 l. to his Wife Pro Exoner2tione of her Dower ; this 
makes a Condition that the Wife ſhall not have the 1001. till the makes 
a Diicharge ot her Dower. Cro. E. 274. pl. 3. Hill. 34 Eliz. C. 5. 

Pett v. Baſenden. „ | 

17. A Hemd jor Performance of Covenants Which are not broken, ſÞali 
'#tcrrupt the Payment of a Legacy, unleſs the Legatee will enter into « 

Bond to the Executor to make Reſtitution, it &c. otherwiſe not. Ow. 
72 Trin 3) Eliz. B. R. Norton and Sharp v. Jenner. 

8. It Land be deviſed in Fee-Simple, Fee-Zail, for Term of Lie cr 
tears, the Deviſee may enter into the Land deviſed wichout any Leave 
Cf the Executor or Adminittrator ; lor the Freehold or State is in the 
Deriſee belore Entry. Co. Litt. III. a. 

9. Deviſe ot Copy hold-Lands to A. and B. his two Sons, and to the Cro ] 259. 
Heirs of their two Bodies begotten, and wills that each of them ſball 198 alias 
enter at their ſeveral Ages of 21, and that his Executors ſball take the Chep 8 
Profits of the Land till they cone to their ſeveral Ages of 24 Years. The Choppin. 
Eideft cannor take till the Youngeſt comes of Age; Per chree Juſtices S. C. but 
4gainlt Yelverton-and Croke. 1 Bulit, 42. Mich. 8 Jac. Eylte v. ber, 4 J. 


| againſt 1. 
Chopley, the Elaeſt 
1 | thali rake 
at 21. his Part and Poſſeſſion, and yet the Jointenancy ſhall hold Place. —Yelv. 183. S. C. ac- 


cordingly. Por this * Entry is only as to the Perception of the Profits, till the other 15 21 allo. — 
do where a Tetm is deviſed to his two Sons when they come to the Age of 21 Years, and that his 
Execurors ſhall take the Profits in the Interim; The Eldeſt ſhall not wait for the Age of the 
Youngeſt, Per Croke J 2 Bulſt. 126. cites 13 H. 7. 17. b. or 15. b. | 

* The Entry of him thar comes to full Age dhe, not de ſtroy the ꝓointure, but they are Jointenant; 
notwithſtanding. Yelv 183. S. C. S. C. cited Sdund. 184. in Caſe of Cook v. Gerara , as 
aGudg'd that the Eldeſt may well enter though the ather had nat attain'd his Age, becauſe the 
Words of the Will ſhall be taken Diftriburively Reddendo Sings fingulis, | 


11. It 
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= 10. It a Man deviſes his Trees to his Executors to pay his Debts ah 

i | Executors muſt cut down the Wood in convenient Time. Brown! g 

11. A. has three Sons, and deviſed ſeveral Leaſes to his feverd der 

if when they ſhould come to the Age of 21 Tears, and that his Execut a 

thould have the ſame in the Interim. Each one of them when he "Ge 

to his Age of 21 Years ſhall have his Term by ſuch Conſtruction 10 

and Reddendo Singulr Singulis, and the Eldeſt ſhall not tarry for 2 

Part till che Youngeſt ſhall come to his Age of 21 Years. For each | 

them ſhall have his Term in his Turn, Per Croke J. cites 13 H a 

17. b. by Fineux. 2 Bulſt. 126, 127. Mich. 11 Jac. Roberts 

Roberts. | 

12. A. deviſed Land to B. for Life, Remainder to C. and his Hint 

C paying 1ool. out of the Iſſues and Profits of the Lands. A. dies, 0 

dies, his Heir within Age. B. dies. And it being found by Office tha 

the Land was holden by Knight Service in Cupite the King ſeiſed it 

and afterwards tor Non- pay ment during the Minority, the Heir of x 

enters alter Livery ſued. But adjudged that the Entry was not lay. 

tull, For being to be paid out of the Rents and Profits, it is to be 

intended when he thall receive them, bur the King having taken the 

Profits, he ſhall not pay them. Cro. J. 394. pl. 5. Mich, 12 Jac 

B. K. Slade v. Thompſon. | 

Cro J 394. 13. A. was poſſeſſed of a Term for 32 Years, and deviſed it to his 

pl 7.5 C. White tor Lite, and after her Death to his Sons B. and C. jointly if 

eee 5 they have no Sons, and if they ſhall have Sons, then that ſhall be reſerml 

Feſtator'; 419 put out for the Benefit of ſuch Child or Children. But it ir ſhall 

Care was pleaſe God to fend them no Men Children, then after their Deceaſe it 

rather for {ſhall deſcend and come to D. and E. Children of a Son-in-Law. The 

| 3333 Wite died. B. died leaving a Son; This Son thall enter upon C. for 

than his it is an Immediate Deviſe to the Children ot B. and C. Per 3 J. againtt 
own Chil- Croke. 3 Bulſt. 98. Mich. 13 Jac. Blandford v. Bland ford. 


dren, 


Mo. $46. pl 1146. S. C. adjudg'd accordingly. 


Cro. ] 65; 14. A. ſeiſed of three Meſſuages has Iſſue three Daughters A. B. aul 
Gilbert v. C. and he devifed to each an Houſe, and if, his Daughters dis withiit 
Witty. Hill. Iſſue, then to remain to F. & One dies wichour Iſſue; Quzre it J.. 
5 TV hall take it preſently, or expect rill all are dead without Iſſue; Per 
. Houghton. Cro. J. 448. pl. 28. Mich. 15 Jac. B. R. in Cale of the 
the Remain- King V. Rumball. 

der was to 5 5 

the Mother, and after divers Arguments it was reſolv'd that the Mother ſhould rake immediately 
after the Death of ech, as they died without Iiſur; Bur Lea Cn. J. doubred, becanſe it was in 1 
Will; And that it was net che Teſtator's Intent to preter the Feme, as lo ig as he had [fac of hi 
Body Bur for the Rea'ons of the other Juſtices thev having long confidered thereof, reloived that ii 
could not be a Croſs- Remainder. And ſoit was adjudged for the Detendaut 8. C cited Arg 
1 Sand. 184 in Cate ct Cook v. Gerard. 


F ̃ ðeꝛ¼(²ͤ ² m!ʃ ⁰d!J⏑qd—‚— . Ü. 
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Lev. 212. 15. A Man being ſeiſed of Lands ia Fre in Deineſue, and allo ꝙ a Re- 

2 2 -ver/ron dependant on the Life of R. K. deviſes th: Demeſnes to bis Iift 

ine le. For one Tear after his Death, and then deviſes the ſaid Demeſnes and the 
**  Reverſfion tog ether to NM. K. Habend. immediately from and after the K- 
piration of that Near, and the Deceaſe of the ſaid R. K. to the aid VX. 

k and his Heirs, The Deviſor dies. The Year expires. W. N. {hall have 

the Demeſnes preſently, and the Reverſion atter the Death of K N. 

tor i; thall be taken Reddendo Singula Singulis. x Sand. 186 Mich. 

20 Car. 2. Coke v. Gerard. | . 

16. A. bequeathed 100 J. a. piece to his 4 Daughters, (his only Chile 

dren) payable at 21 or Days of Marriage, and charged Lands WII 

Payment of the ſame. Three died. The Srrviver is inzitled bo 

| | . | | 0 
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Whole, but not to compel Payment till the is 21 or married. Fin. R. 
„ Trin. 30 Car. 2. Chapman (per Guardian) v. Crockley. 
75, A. bequeath'd 1500 J. to B. and C. to be divided between them, 

4% one of them die, then the Survivor to have to0o!. and if both die 
92 The Time of Payment not being mentioned, the Legacies are 

\vable in this Caſe at 21 or Day of Marriage. Fin. R. 432. Mich. 
Fra, 2. Dormer v. Dormer. | | | | | 
| 18. A. devifed to his two Daughters 6001, a. pie to be paid at wen- : _ 6 
+7-y1e, and the Reſidue of his Perſoua A ſtate to his Son, and declared 3 
chat if cither of his ſaid Children ſhould die in their Minority the Sur- 
1 507 ſrould be Heirs in equal Proportion, and made J. S. Executor. 
| The S died Young. The Court thought the Reſiduary Part not 
ſobject ro any Contingency of Survivorſhip, but that the Intereſt there- 
of immediately veſted in the ſurviving Daughters, it of Age or nor. 
Fin. R. 436. Mich. 31 Car. 2. Bargrave v. Whitwicke & al. i 

19. Legacy to be paid at Sixteen Years of Age, Legaree dies before 11 199 
44miniltraror of Legaree thall not receive it till the Sixteen Years gw > © 
(rd. 2 Chan. Rep. 188. 32 Car. 2. Sanders v. Earle. ed Ld 


alſo the by) 
(ate of Cloverry v. Lampen. A Perſonal Legacy ſhall be paid preſently, though the Child dies 4 
before the appointed Time; Per Ld. Wright Ch Prec. 198. in Caſe of Brewen v Brewen. 
I. 2-3. Hill. 26 Eliz B. R. ir was ſaid by Dr. Awbrey, that the Civil Law is, that the Executor 
o Adminiſtrator ſhall receive it prefently. In Lady Lodg's Cate 


20. If a Lepecy be given to an Infant to be paid at his Ape of Twenty- A. bequeath- 


222 Years, and the Executors te pay Intereſt for it until it becomes paya- 1 9475 
e; il the Infant dies before Twenty-one, it is due prefently to the Ex- able at 


ccutor or Adminiſtrator of the Intant; but if no Intereſt was to be paid Twenty "= 
tor it, then it ſhall not be paid until ſuch Time as the Infant would one and in 5 if 
have come ro Twenty-one in Caſe he had lived; becauſe there it is a « i 


| e WE Time J. S. 
Benefit the Teftator intended to the Fxecntor by keeping it in his Hands; r . 


but in the other Caſe it would be none, when Intereſt was payable. 2 the Yearly 
Freem. Rep. 64. pl. 74. Hill. 1680. Anon. Sum of 204, 


. % amount- 
ins to the Tntereſt of the Legacy given him. J. S. died before Twenty-one ; It was held by Kay- 
mond Ch J. Jekyl Maſter of the Rolls, and Eyre Ch. J. (at the Council, it being a Cafe from An- 
tegga) after Time taken ro conſider of it, that the Execmors ot J. S. ſhould wait for their Legacy 
till ach Time as | S. had he lived would have been Twenty-one, it being unreaſonable that 
the Erecutors of J. S. ſtanding in his Place ſhonld be in a better Caſe chan J S himſelf would 
have been, had he been living, and it was to be preſumed that A. had made a Computation of his 
Eine, and conſidered when the fame would bear and ailow of the Payment of this Legacy, and 
wat no Reaſon could be given why an uncertain Accident ſhould accelerate the Payment of this 
Legacy before the Time, which was at firſt intended for that Purpoſe, 2 Wms's Rep. $55. 337. 
pl. 96. Hill. 1725. Cheſter v. Painter. | 


21. Though it be ſaid that the Money fall be laid out after all Lega- 
cies paid, yet all beſides what ſerves to pay the Legacies ſhould be 
laid out preſently, 2 Vent. 346. Trin. 32 Car. 2 Anon. 

22. Lands deviſed to J. S. in Fee in Truſt ſor A. and the Heirs of her 
Body and if A. died without Iſſue to B. for Life, and in another Clauſe in 
the Will he deviſed thar if A. die without Iſſue and B. ve then deceaſed, 
then and not otherwiſe he gave the Land to R. and his Heirs; A. 
died without Iſſue. B. ſurvived her and died; R. brought a Bill againit 

8 and the Heir at Law of the Teſtator to have this Truſt execut- 
ed; Decreed tor R. though B. ſurvived A. becauſe the Words (If B. 
be then deceaſed) ſeemed put in to expreſs his Meaning that B. ſhould 

© lure to have it tor her Lite and that R. ſhould not have it till the 
were dead, and alſo to ſhew when R. ſhould have it in Poſſeſlion. 
2 Vent, 363. Hill. 2 & 3 W. & M. in C. B. Auon. 
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Deviſe. 


23. A Deviſe was in tuch Manner &c. becauſe my Debts are nag 
aficunting to 4600. a perfect Schedule whereot is hereto annexed, there. 
tore 1 deviſe my Lands to be fold & c. And in another Clauſe ſays, 4 
concerning ſuch and ſuch Lands, after my juſt Debts and Legacies 2 
I deviſe them to A. & c. Atrerwards the Deviſor mortgages part of theſe 
Lands for 4000 J. The Debrs (in the Schedule) and the Legacies att 
paid, and now the Eſtate ſhall veſt; tor the Debts to be Paid 
cedent thereto ate the Debts mentioned in the Schedule. 3 
432, 433. Mich. 7 W. 3. C. B. Loddington v. Kime, 

24. A Portion was deviſed to a Daugnrer to be raiſed ont of 4 Re 
and Perſonal Eftate and to be paid at Twenty-one, the marries and dies 
beſore 'Twenty-one leaving a Child; (Note, it was not ſaid to be pid 
at Twenty-one or Marriage ) Ld. Sommers directed an Account ot the 
Eſtate and then he would give his Opinion, bur inclined ſtrongly thy 
the Portion was pay able; for all the Cales go upon this, there being ng 
Marriage that did not happen, which was the Caule of the Portion. 
Ch. Prec. 109. Hill. 1699. Jackſon v. Farrant. 

25. J. S. having three Daughters and ſeveral Grandchildren and 
Great Grandchildren made his Will, and deviſed the Surplus of his 
Eſtate to be equally divided amongſt his three Daughters, and all his 
Grandchildrea and Great Grandchildren, that ſhould be living within tus 
Nears after his Death, and died; and within two Years after his Death 

other Grandchildren were born; the Plaintifls examined Witneſſes to 
prove J. S's Intent, that none born after his Death ſhould take; and 
the Queſtion was, whether they could be admitted to read this Proof; 
and my Lord Keeper was of Opinion, that ſuch Proof might be ad- 
mitted; fo the Witneſſes were read; but Depaſitions were only, that J. 
S. ſaid ſo or ſo, or to that Effect, which my Lord ſaid, ſignified nothing 
for that makes the Witneſs the Judge; and he ought to ſet down the we 
ry Words for the Court to judge of ; but without this Proot, my Lord 
held, that the Words in the Will (within two Nears after my Death) 
were to be taken reſtrictively, and extended to none born after; and de- 
creed accordingly, which Decree was affirmed in the Houſe of Lords, 
Abr. Equ. Caſes 231. Trin. 1700. Dayrell v. Moleſworth. 

26. Deviſe of 500 Il. ro A. 70 place him out Apprentice ; it was object 
ed that A, was not intitled till fit to be placed our, but the Objection 

not al low&l and the Legacy decreed to be paid. 2 Vern. 431. pl. 394. 
Hill. 1701. Nevill v. Nevill. | 

27. A. by Marriage Settlement ſecures 20007. a- piece to Daughters, 
payable at Eighteen or Marriage, and atcerwards by Will directs the Pur 
z10as to be made up 3oool. a-piece. Per Ld. Wright and the Matter of 
the Rolls, no Time being mentioned tor the Payment of the Additi- 
onal Portions they are payable at the ſame Time with the Portions 
provided by the Settlement which was at Eighteen or Marriage. Ch. 
Prec. 226. pl. 186. Trin. 1703. Aſhton v. Afhton. 

28 A. deviſed 3001. to B. but declares bis Mill and Defere that B. giv! 
the 3001. to M. the Daughter of B. at his Death or ſooner, if there lt 
Occajion for her better Advancement. It was iuſiſted that if there Wi 
Occaſion M. might call for the 300 l. even in B's Life-time. 2 Vert. 
466. pl. 427. Mich. 1904. Eacles v. England. | 

29. John Jackſon by his Will gives certain Lands to be ſold fur the 
Payment of his Debts, and the Re/idue he gives to his Wife Mary 
for Life, and after her Death to Thomas his Son, his Heirs and Alg 
jor ever, provided nevertheleſs, that if rhe ſaid Thomas ſhould depart it's 
Life without Iſſue of his Body, then he gave to bis tuo God-daughters we 
Plainritts 200/. to be equally divided between them, and paid out o, th! 
Eſtate laſt mentioned within fix Months after the Deceaſe of the Suro 0 
His fasd Mife and his don Thomas by ſuch Perſon as ſhould ure 


fee 
eV, 
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or enjoy the ſame, and for Non- Payment thereof he gave the Eftate to 
his ſaid God-daughters for Payment thereof. The Teſtator dies and his 
11109 dies. Thomas enters upon the laſt mentioned Lands and Jevies 
; Fine, and ſettles the Land upon his Wife fer a Fointure, and his Heirs 
by her, and for Want of ſuch Iſſue ro his own Right Heirs, and he 
having one Child a Daughter by that Marriage, he by his Will gives 
the Eftate to his Wife Sarah and her Heirs atter the Death of his 
{aid Daughter, and ſhortly after the making this Will he dies, leav- 
ing his W ife and one Daughter living, and in about three Months at- 
ter the Daughter dies, and Sarah the Widow having the Land for 
her Life by the Settlement and the Inheritance thereof by che ill of 
Thomas, ſhe afterwards marries the Defendant by whom ſhe had 
Children, and then ſhe dies, and the Defendart enjoys the Land by 
the Curteſy of England. The Plaintiffs brought a Bill againſt the 
PDelendant for a Satisfaction of the 200 l. which Cauſe came to hear- 
ing and the Ouieſtion was whether the Legacy was payable by Reaſon 
Thomas left us living at his Death, or whether it did not becume pay- 
able at any Time upon the Failure of Iſſue of Thomas. My Ld Keeper 
Harcourt was of Opinion that the Legacy was not puyable, taking 
the Meaning of the Words of the Will to be, that if Thomas ſhould 
have no Iſlue living at his Death, then to be paid only; for that the 
Teſtatar having limited it to be paid in fix Months after the Death of 
the Survivor, which it ſhould be interpreted to be paid upon the 
Failure of Hue ot Thomas that might be many Years alter, bur 
told the Plaintiffs that as the Eſtate. was deviſed for Payment of the 
Pebts, they might and ſhould have the Liberty to bring an Eject- 
ment and try it and would retain the Bill in the mean Time. An 
Feetment was brought to try it at the Aſſizes, but the PlainritF 
would not proceed. N. B. This Decree was atterwards reverſed in 
the Houſe of Lords. MS, Rep. Paſch. 11 Ann. in Cauc. Nicholls & 
al' v. Hooper. | | 

zo. Deviſe of Land to A. in Tail and after A's Death without IV Chan. Prec. 
ſue to B. A. dies living the Teftator, but /eft Iſue The Deviſe to A. 7 49 175 
is void and B. thall rake immediately, though Cowper C. ſaid, it was fn „ 
againſt the Intent of Teſtator and the Words of the Will, and againſt Hornby. 
a Maxim in Law; that an Heir ſhall not be diſinherited without ex- S. C. & 


1 ords. ff | F 
8 5 Words, 2 Vern, 122. pl 640. Mich. 1716. Hutton v. Simp- , Dads: 
; Gilb. 


5 u. Rep. 
115. 8 C in totidem Verb. l 


31. A Deviſe Was in Truſt that the Deviſees ſhall have the Profits 
if the Land when they come of Age; they have'a Right ro ic in their 
Minority, at leaſt to ſo much thereot as may be ſufficient tor their Sup- 
port and Maintenance, and what is not then paid thall go to their Ad- 

miniſtrators. 9 Mod. 104. Mich. 11 Geo. Bateman v. Roach. 


32. I give all my Perſonal Eftate to my Wije, and to both my Grand Confirmed 


on Appeal 


Children 1000 J. a- piece, if they arrive at the Age of Twenty-one done Hoh 


or Marriage. Theſe Legacies are payable ar 'I'wenty-one or Mar- of Lords. 
rlage and is not to wait the Death of the Wife. 9 Mod. 93. Palch. Ibid. 
10 Geo. 1. Canc. Burder v. Young. 

33. A. by Will charges Lands with Payment of 1000 J. a- piece to D. E. Caſes in 
and H. his Daughters, payable at 22 or Marriage; and if any die before 2 Ld. 
ber Portion becomes payable, the Share of her ſo dying to go to the Sur- > w 
bars. E. died betore 22 or Marriage; D. attained her Age of 22. Irs C. and 
was held by Lords Commiſſioners Jekyl and Gilbert, that E's Share fay., The. 
tall not be paid to the ſurviving Daughters till ſuch time as ſuch 2 Court was of 

| e ceaſe 
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Deviſe. „ © 


would be fo 
many ſevera 
Diviſions of Gert > e adept 

it as each Perſon's Title to it accruedz whereas it was deſigned to be one ihtire Payment. If , E 
gatee dies, his Exe-urors or Adminiſtrators ſhall not receive the Legacy before the Deceas' 
might have done it; For it is abſurd that an Accident of Death of a Legatee ſhould var 
Paym-rf appointed by another Perſon ; and this is particu'arly. ſtrong; being to charge a k 
The Deviſor might perhaps have made a Computation, and conſidered How, and at what Time his 
Eſtate would bear ſuch a Charge; and it the Part of the Deceaſed ſhould be paid at the Time the 
the Survivor's Portion was payable, it might be charging the Eſtate ſooner than the Devlior inteag,y 


it ſhould. 


MS. Rep.9 35. A. by Will gives a Legacy to his Son B at 21, and if he die lu 
1533 1725 fore, then to go over to C. and D. (two other Children) Tefator dies; and 


andy V. 
Williams. 


Portion till 22 or Marriage. Ibid. 22. 


"ently thew that the Teſtator intended any Difference. 


Legacy vetted, and the Legatee died before 21, there the Executor 


Gi non, it ceaſbd Daughter, had ſhe lived, would have come to 22. 2 Wag 3 
ſhould be Rep. 211; Paſch. 1925. Feltham v. Feltham. 7 3s ; ba 
EE 1 34+ And (the Reporter ſays that as he underſtood) the Court al; 
would have declared that the ſurviving Daughters ſhould not have their Shares gf Le 
ede ; E's Part until they reſpectively thould have attained 22 or be matriet ba 
becauſe elſe 


ir not being the Teſtator's Intention to truſt any of them with thei 


= 


d himſgf 
a Time of 
cal Eſtatt. 


B. dies before 21. And Bill is now brought by C. and D. (who are like. 
wiſe Infants) for this Legacy. | 

And the Queſtion was, W hether this Loney ſhould wait till B 
would have been 21 (if he had lived) or ſhould be paid immediately? 

Lord Chancellor at the firſt Hearing declared, that if this had been 
a Subſtantive veſted Legacy, and no Clauſe of Survivorthip or Limits 
tion over, it muſt, according to the late Authorities, have waited till 
B. the Legatee would have been 21, and would not have been recover. 
ed ſooner by the Executors, becauſe that would- be to accelerate the 
Payment ſooner than rhe Donor intended it, and it ſeems here C. and 
D. are ſubſtituted only in the Place of the Executors &c. of the 
Legatee. | | 

Lord Chancellor thought that though the Legacy here is given to 
B. at 21, yet it is a veſted Legacy, and the ſame as if it had been given 
to be paid at 21; all the Legacies to the other Children being given in 
that Manner, and this fmall varying of the Expreſſion does not fuffici 


W P > 0” = = 


But Nota, And it ſeems this Point is not material to the main Quel- 
tion as to the Time of Payment over; for Whether velted or nor, it 
was plainly to go over upon the Legatee's dying betore 21, which 
happened. | 

Next Day this was ſtirred again, and Mr. Solliciror General pro 
Quer. cited 2 Ventr. 34). Leon. 278. and argued that the Difference 
was between an Executor and a Deviſee over; tor that in Cale ot ſuco a 


thould wait, and not be paid the Legacy till the Legatee would have 
been 21, if he had lived; becauſe the Executor claiming under the 
Legatee can be in no better a Condition than the Legatee himſelf would 
have been &c. And that the Executor ſhould thus expect, and was 
lately reſolved in a Plantation Cauſe before the Lords ot the Council 
upon a Reference to the two Chief [uſtices and Maſter of the Rolb; 
But it is otherwiſe in Caſe of a Deviſe over, for the Deviſee over does 
not claim or come in under the Legatee, but his Right accrues int. 
mediately upon the Contingency happening, viz. Deach of the firſt Le- 
gatee betore 21. RO 

Nota, At another Day Lord Chancellor declared, that though be 
could ſee no real Difference between the Deviſee over and the Executot 
or Adminiſtrator, yet as there was a modern Precedent to the contrit) 
and chat che Deviſee over ſhould be paid preſently, and that the Ex* 


cutor ſhould Wait &c. he thought he Was bound by that F r 


+ «za 
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"And further ſaid, that ſo long ago as the Time of E. 6. in And. Rep. 
ſuch a Deviſee over maintain'd an Action &c, | 
And 25 July his Lordſhip gave Judgment for the Plaintiffs that the 
Legacy thould be paid immediately, without waiting till B. ſhould 
have been 21. And cited JPapworth and Moor 2 Vern. 283. (which 
s in Point) and 1 And. 33. MS. Rep. 9 July, 1728, Landy v. Wil- 
ams. 3 
. 36. Lord Dover by his Will dated 14 January 1707. deviſed ſeveral js, Rep. 
Honſes, Ground-Kents Sc. both in Poſſeſſion and Reverſion to Folkes & al. Trin 3 Geo, 
upon Truft, that they end the Survivor 4 them ſhould (as ſoon as con. in Canc. 
v-niently they might or could) ſell and diſpoſe of all the ſaid gs and N 3 
Premiſſes to them deviſed both in Poſſeſſion and Reverſion for the beit & al Pap 
Price could be gotten tor the ſame, and ont of the Money ariſing by ſuch Helmes v. 
dale or by the Rents and Profits in the mean Time, ſpould pay ſeveral Le- D' Avers, 
gacies thereby given 10 ſeveral Perſons, which are directed to be paid within 
x Months after his Death, and after Payment of the ſaid Legacies and 
reimburiing the ſaid Truſtees. their Charges, to put all the Remainder of 
the Montes to be raiſed by the Sale of. the Premiſſes into five equal Parts or 
Shares, and out of the firſt fifth Part to pay unto the four youngeſt Dangh- 
ters of his Niece Lady D* Avers loool. a- piece, at their reſpective Ages 
of 2107 Days of Marriage, which ſhould firſt happen, and to pay the Re- 
flee of rhe ſaid fifth Part to the proper Hands of Lady D' Avers, or as 
the ſhould direct, for her own proper Uſe, and her Receipt alone to be 
ſufficient tor the ſame; and to pay another fatth Part to his Niece the 
Lady D'Ewes after Payment thereout of 10901. a- piece to her younger 
Children, in like manner, and to pay the three other Fifths to his three 
aher Nieces in like manner; and if any of his ſaid Nieces ſhould happen 
to die before any Dividend could be made of the Sum or Sums of Money to 
be raiſed by the Sale or Sales of the Houſes and Premiſſes directed to 
be fold, he appoints that all and every the Sum and ms of Money which 
ſoind or onght to have come and been paid to his ſaid Nieces in Caſe they 
had lived, jhould.,, in ſuch Caſe of their dying be paid by his Truſtees to 
and amongſt all and every the younger Children of his ſa:d Mere, Sis 
and Daughters, in equal Proportions which ſhould be alive at the Time the 
Dividends are or oug ht to be made by the Intent of this his Will, the Sums 
ſo to be divided to be paid as ſoon as they are raiſed; in which Diſtribu- 
tion ot the Sums of Money intended for his ſaid Nieces, Care is to be 
taken that the younger Children of his ſaid Nieces do only claim and 
take the Share and Part intended for their own Mother in Cale they 
had lived, and no more; and that after ſo much Money was raiſed as 
would pay the Legacies: given by him which were precedent in Point 
ol Payment to the Legacies intended for his Niecs and their Children, 
that then and ſo often as 10001. was raiſed by Virtue of the Truſt atore- 
laid, chat the ſaid Money thould from Time to Time be put our at In- 
tereſt upon Land Security by his Truſtees or the Survivor of them, and 
the Monies which ariſe and come from the Intereſt thereot ſhould be 
added to the Principal to the Increaſe of the Sums intended tor his ſaid 
Nieces, and their Children repectively. | 
Lord Dover died 5th April 1908. Lady D'Ewes, one of his five 
Nieces died ſoon atter in the Beginning ot February 14108. beſore any 
dle made or Bill brought for Een of the Truſt, leaving two 
Sons and four Daughters, ſci. Sir Jermin D'Ewes, Willoughby 
wes, Delariviere, Mary, Henrietta, and Merelina, all Infants. 
Soon after the Death ot Lady D'Ewes in Hill. Term 1908. Sir Ro- 
itD'Avers and Dame Mary Ux'. one of the Nieces of Lord Dover, 
ud all her younger Children then living, together with the younger 
Children of Lady D'Ewes and others, exhibired their Bill in this 
butt againſt the Truſtees to have the Truſt Eſtate ſold, and that the 
5 L N | Money 
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Deviſe. 


the Will. The Cauſe was heard 28th July 1909, and it was deere 


—— — 
— 


— K — 


Money atifing thereby might be divided according to the Dire&tion 


e 
the Eſtate deviſed to be ſold ſhould be ſold to the beit Parchaſor un 
allowed of by the Maſter, and that the Money ariſing by ſuch Sale ſhould 
be divided and paid in ſuch manner, and to ſuch Perſons, and (1, 
ject ro ſuch Contingencies as the Will directs. Purſuant to the fd 
Decree ſeveral Parts of the Truſt Eſtate were fold, and the ſeveral Li. 
gacies by the Will given and directed to be paid in fix Month, 3 
alſo the ſeveral Legacies of 10001. a- piece given to the Daughter, x 
the Teſtator's Nieces were likewiſe all paid. 

Lady D*Avers died 18th October 1722. Inteſtate, leaving eight 
Children, ſcil'. three Sons and five Daughters, a great Part of the 
Truft Eſtate ſtill remaining unfold. The younger Children of Lady 
Davers in Eaſter Term 1926. exhibired their Bill againſt Folkes the fu. 
viving Truſtee, and the younger Children of the other Nieces of the 
Teſtator, to revive the former Suit and Proceedings, and this came on 
to be heard gth June 1727. and it was then decreed chat it be reterred 
to the Maſter to take anAccount of the ſeveral Contracts made for the Sale 
ot the Fruſt Eſtate purſuant to the former Decree ſince the Death of 
Lady D*Avers, and of the Times when ſuch Contracts were made, 
and tor what Sums reſpectively, and what younger Children of Lady 
D'Avers and Lady DEwes retpectively were alive at the Time of mk. 
ing the Contracts for ſuch Sales, and that one fifth Part of the Money 
ariſing by ſuch Contracts reſpectively be paid to the younger Chil. 
dren ot the ſaid Lady D'Ayers, who were living at the Time ot making 
ſuch Contracts, and if any of them are ſince dead, to their Repreſents. 
tives; and that one other fifth Part of the Monies ariling by ſuch 
Contracts reſpectively to be paid to the younger Children ot Lady 
D'Ewes who were then living, and if any of them are ſince dead, to 
their Repreſentatives, and that the Truſt Eſtate remaining unſold be 
torthwith ſold according to the former Decree, and that one fifth Par 
ot the Monies ariling thereby be paid equally co the younger Children 
of Lady D'Avers as ſhall be living at the Time of ſuch Sale, and chat 
one other fitth Part be paid to the Delendant Delariviere Gage, Mary 
Lasburgb, and Henrietta H „younger Children of che ſaid Lady 
D*Ewes, or to ſuch of them as ſhall be living at che Time of ſach 
Sale, the other Fitths ariſing by ſuch Sale be paid according to the 
Will ot Lord Dover. | 
Mr. Helmes married Merelina D'Ewes, one of the Daughters 0 


Lady D*Ewes ; the attained her Age of 21 Years on 6th ot July 1721, 


and died in April 1925, leaving Iflue one Son, and Mr. Helmes took 
out Adminittration to her. Mr. Helmes thinking himſelf aggrieved by 
the ſaid Decree, petitioned to have the Cauſe reheard, and inlitted, rh! 
his Wite's Right was a veſteed Intereſt by the Death of her Mothel 
Lady D'Ewes, and that he in Right and as Repreſentative of his fail 
Wite is inticled by Vircueot the Will and former Decree to his Wites 
Proportion of her Mother's Share of the Monies ariſing and to ariſe by 
Sale of the Truſt Eſtate. | 

This Cauſe was atterwards ſolemnly argued by Counſel on both 
8 betore King C. aſſiſted by Ray mond Ch. J. and Mr. Baron 
Comyns. . 1 

The Queſtion did ariſe on the Clauſe of Survi vorſhip in the Will 
ſciÞ. It any of my ſaid Nieces ſhall happen to die before any Dividend 
can be made of the Sum or Sums of Money to be raiſed by the Sale of 
Sales of the Houſes and Premiſſes directed to be ſold, I appoint that 
all and every the Sum and Sums of Money which ſhould or ought i 
have come and been paid to my ſaid Nieces in Caſe they had lived, 
ſhall, in ſuch Caſe of their dying, be paid by my ſaid Tome or 


td 


88 ee 


„ 


wonglt all and every the younger Children of my nid Nieces, Sons 


and Daughters, in equal Proportions, which ſhall be alive at the Time 
the Dividends are or ought to be made by the Intent of this my Will, 
and the Sums ſo to be divided to be paid as ſoon as they are raiſed, 

Reſolutio Curiæ. Mr. Baron Comyns, Though the Queſtion ariſes 
upon the Clauſe of Survivorſhip, yer the whole Will ought to be 
taken into Conſideration. Ld. Dover directs the Truſt Eſtate both in 
Poſſeſſion and Revertion to be ſold fo ſoon as conveniently it might or 
could; ſo it is plain he intended the Reverſion ſhould be ſold, and not to 
defer che Sale till it came into Poſſeſſion, which did not happen till the 
Death of Lady Dover, who died in 1726. and though it may be dit- 
cult to tie up the Sale to any preciſe and certain Time, no certain 
Time being fixed by the Teſtator, yer the Court muſt fix ſome reaſon- 
able Time or other for the Sale, or ſet ſome Bounds to the Truſtees for 
dale, which they ought not to exceed, and I think the utmoſt Period 
of the Time for the Sale cannot exceed to Time that the Daughters of 
his Nieces Lady D'Avers and Lady D*Ewes ſhould marry or attain 
their Age of 21 Years; for then their ſeveral Legacies of 1000 l. 
a. piece grow due to be paid out of their Mothers Shares. It it were 
Diſcretionary in the Truſtees not to ſell till they thought fir, by de- 
laying the Sale they might totally fruſtrate the Will and not fell at 
all. The Children are to take who ſhall be alive at the Time the Di- 
vidends are, or ought to be made; by the Intent of this Will there is 
certainly a Difference between the Words are and ought, and the 
Teſtator meant ſome Difference between them, and therefore not ne- 
cellary that the younger Children ſhould be alive at the Time the 
Dividends were actually made, it is enough it they be living at the 
Time they ought to be made; and I think the Eſtate ought to have 
been ſold ſooner, and conſequently the Dviidends ought ro have been 
made ſooner, tor they are directed to be made as ſoon as the Money 
raiſed by Sale. 

think Mrs. Helmes being of Age betore her Death, and a Party to 
rhe Bill in 1708 for an Execution ot the Truſts in Lord Dover's Will, 
by that Bill ſhe put in her Claim to her Share of her Mother's Share 
under the Will, and that an Intereſt was veſted in her, and conſequently 
Mr. Helmes, as her Repreſentative, is intitled to her Shire. 

Raymond Ch. J. faid the Will war dark and obſcure, but thought 
the Teſtaror intended the Truſt Eſtate both in Poſſethon and Reverſion 
ſhould be fold in a reaſonable Time, and ſuch Time was long ſince 
lapſed and paſt, and did not think it neceſſary in the preſent Caſe to 
determine, or fix any preciſe or determinate Point of Time, he was 
ſure a reaſonable Time was already paſt. Whenſoever the Sale ought 
to have been made, by the Intent of the Teſtator, that was the Time 
the Dividends ought to haye been made, and from that Time became a 
veſted Intereſt in the Younger Children of the Teſtator's Nieces, 
| King C. of the fame Opinion, that the Intereſt attach'd in the 
Younger Children at the Time the Truſt Eſtate ought to have been (old 
by the Intent of the Teſtator. 1 | 

Decreed that the Monies raiſed, or to be raiſed by the Sale of the 
Truſt Eſtate to be equally divided between the Younger Children of 
Lady D'Avers and Lady D*Ewes reſpectively, or their Repreſenta- 
tives, purſuant to the Directions of the Will; per Cur. MS. Rep: poſt 


eg 3 Geo. 2. in Canc, Davers & al' v. Folkes & al and Helmes v. 
Avers. 


(H. d) Deviſe 


Dell.. 


Mo. 422. 
contra. 
Sewell v. 


Garret. — 


Cro. E. 525, ton; as adjudged on a Special Verdict in the Caſe of Jenn 


* — 


. 


(H. d) Deviſe. When to be taken, where the Eſtate; 
limited upon a Diſjunctive. 


yo w 


I. EVISE was to M his Grand-Child, with a Proviſo, that i 

died before Payment of 500l. or before he come to the Age © 
Years, that then O. another Grand-gSon, ſhall have it. N. died bet? p 
ſuch Age. Adjudged that O. ſhall have it as a Purchaſor. 2 Rol 
Rep. 220, Per Chamberlaine J. cites 9 Eliz. Oclie's Cafe. 

2. A. deviſed Land to his Son, bur it the Son die before 2 1 or with;, 
Iſſue, he gave and deviſed the Premiſſes zo F. S. Ir was adjudged ou 
a Special Verdict, that if the Son die before 21, though he leaves Iſue 
yet the Iſſue ſhall not take, but the Remainder-Man. Cited 2 Vern 


277. pl. 340. Trin. 1700. in the Caſe of the Biſhop of Oxford v. Leigh. 


”—— -- — —— . — wg. 


. ings . a 
Sei . Helliar. 5 | N 
Gerard. * | 
Contra But Cro. E. was denied to be Law, per Holt Ch. J. 12 Mod. 274. in Caſe of Hilliard 
v. Jenning. ä 

(I. d) Legacies to Infants. 
When to be paid. 

Defendant 1. EGACIES were directed to be paid within one Year alter Ti 
e en ; tator's Death Bur the Legatees being Infants, Executor fe- | 
yh oy ir; he fuſed Payment, unleſs indemnified by this Court, the Infants being in- 
being in- Capable of giving Diſcharges. Decreed that a Maſter place the Nu 
demnihed, 


and inſiſted 


to pay it 


without In. the Maſter ſhall think fit; and the Executor to be indemnified. Fin. R. 


tere ſt, and 
it was de- 


our, or continue it where it now is, as he ſhall approve, and the te. 
newed Securities to be in the Name of the Guardian, or ſuch other as 


94 Hill. 25 Car. 2. Dyke v. Dyke. 


creed accordir.gly, and the Defendant to be indemnified. Fin. R. 264. Trin. 28 Car, 2. Bullen 1. 


Allen. 


i 


Eq. 


Ibid. cites 


14 E. 4. and expreſſed, atterwards by his Will deviſed ſuch Rents as are mentioned 


22H. 6, 


PP Em. 2.6, Le Aa Can. 243. 1+ MMP 
2:54, 00. ACh Ll De Ange 445. >” N 
FT 


(K. d) In what Caſes a Legacy muſt be demanded. 


1. AND was deviſed to A. ſo that he pay &c. The Payment 
_J ought to be upon Requeſt and ſubſequent. Arg. Mo. 363. eites 

38 E. 3. fol. 11 and 12. and cites 4 E. 6. Br. Eſtates 98. 
2. Teſtator having made a Decd in which ſeveral Annual Rents wit 


in ſuch Deed, according to the Meaning of the ſaid Deed, 10 h 
Tounger Children, and if his Heir does not pay them, then he willed 
his Lands ſhould be to his Younger Children during their Lives. lt 

| Was 


33 Deviſe. | 409 


ns held that this Deviſe referring to a Deed, is a good Deviſe in Wri- 
ting, as if the Rent-Charges were expreſsly mentioned in the Will, 
ind that theſe being Rent-Charges by the Will, and the Condition be- 


ing to pay them according to the Intent of the Deed, muſt be demand- 


ed. tor it is payable in Nature of a Rent, and not as a Collateral Sum. 
9 * &£ | . . . 
Cro. J. 145- pl. 4, Hill. 4 Jac. B. R. Molineux v. Molineux. 

z. Legacy is 4 Thing in its Nature not to be paid without Demand. Poph. 104. in 
z Mod. 30. Mich. 35 Car. 2. B. R. Arg. in Caſe of Malloon v. Fitz- 3 
gerald. And though 

2 | A | a Bond be 

given for Performance of the Will, yet a Requeſt is to be made. Le 1 pl. 20. Paſch. 26 Eliz 
3 R. Fringe v Lewes. — Arg. if a Man be bound to perform Covenants, and one Covenant is to 
Legacics, there he need not pay them without a Demand. But where one is expre/ſs/y bound to pay 
ſuch a Legacy, there he muſt pay it at his Peril. 2 Le. 114 pl 152. Trin. 31 Eliz B. R in Caſe of 
Wellco:k v. Hammond. Yet a Releaſe of all Actions and Demands is no Diſcharge of a Legacy, 
pat it mult be releaſed by particular Words, 3 Mod. 279. Paſch 2 Wand M. in B. K. Per Cur. in 
(aſe of Cole v. Knight. —— If the Will directs that on Non payment the Legatee may enter and 
joy the Profits of ſuch and ſuch Land till ſatisfied, no Demand is neceſſary, for it is no Forfeiture, 
byt an Executory Deviſe, though Time and Place are appointed for Payment. Roled per Pemberton 
ch J at the Aſſiſes. 2 Show 185. pl 190. Hill. 33 and 34 Car. 2. B. R. Peirſon v. Sorrel. 

A. deviſed Land to D. on Condition to pay his four Daughters at their full Age to every one of them 


act boun't to take Notice of their full Age, but after Notice he ought to pay. Cro J. 57. Curtis v. 
Wolver ſton. | 


(L. d) Legacy to Infants &c. 
Payment to Whom is good. 


TJ HE Executor refuſing to pay Infants Legacies to their Father, a 
Suit was brought by the Father in the Spiritual Court, and he 
had Sentence there. The Executor moved tor a Prohibition, and al- 
leged that he was Executor, and chargeable in an Account tor the 
Money. But being after Sentence for the Father in the Spiritual Court, 
and alſo betore the Delegates, a Prohibition was denied; And alſo be- 
caule F,xecutor refuſed to give Security tor Pay ment of rhe Legacies to 
the Children, Godb. 243. Hill. 11 Jac. C. B. Ayliff v. Brown, 

2. A Legacy of 101. was bequeathed to Feme Covert to be paid 18 
Munths after the Death of Deviſor ; Feme dies within the 18 Months ; 
Adminiſtration belongs to the Baron, and nor to the Daughter of the 
Feme; tor the Baron had an Intereſt in it before the Time of Payment 
accrued, the which Intereſt it is clear he might have releaſed betore 
the Time of Payment accru'd, Per Mountague 2 Roll R. 134 Mich. 

1) Jac. B. R. Anon. 

3. Executor pays @ Child's Legacy of 1251. to the Father, and takes A Purchaſor 
Bond from the Father to ſave him harmlets. The Father fail'd; the 8 28 
Child comes of Age. Decreed the Executor to pay the Legatee (but has 5 
this was of the Bond taken) and by the Attorney General the Execu- cies to their 
tor ſhould have taken Security to repay it to the Infant, or fu'd in Parents on 

hancery to have ir paid; But per Lord Keeper it may be ſo where a _ 8 
Legacy will bear a Charge ot Suit, but not elſe. Chan. Caſes 445. ee 
Hill. 26 and 27 Car. 2. Holloway v. Collins. 7. 2 PULP X allowed by 7 

| ſtoner n 5 aſter, an 
aikgy the Purchaſor to be diſcharged of it. 2 Chan. Caſes 79. Mich. 33 Car. 2. North v. "che 


5 M A 4. A Per- 


20. The Condition is not broken without a Demand ot thoſe Sums after their full Age; For D. is 
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Devile. 

4. A Perſonal Legacy given to an Infant is more properly c 
in Chancery than in the Spiritual Court, and the Executor applying ty 
the Chancery, that Court ordered the Money to be put out tor the 
Children, and not to be paid to the Father, who reluſcd to give the 
Executor Security, but ſa'd for the Money. Vern. R. 26. Hill. 14, 
Horrell v. Waldron. on 
S8. Legacy bequeathed to Feme Covert ; Payment to her alone is 1, 
good. Vern. R. 261. Mich, 1681. Per North K. Palmer v. Trevor. 

6. A. bequeathed 301. a-piece to B. C. and D. the Children of b 
the Money was paid during their Minority to E. the Father on hj, 
giving Security to the Court; B. C. and D. out-lived their A, ſevery 
Years, and made no Demand of their Money, yet they wall be paid 
with Iutereſt and Coſts, nor ſhall there be any Deduction tor Maintenane 
of them in their Minority, the Father was bound to do ir, and their 
Portions: given by a Stranger are nothing to him more than if they hut 
not any; and tor the Intereſt of them, they having ſerv d their Father, 


——_—_.. 


—— 


2 ge- fie their Service was more worth, Per Cowp. C. 3 Chan. R. 165. Paſch 
Cat,. e PL Ann. Strickland v. Hudſon. | 
Pere re Here | J. Ld. C. Cowper ſaid, that the Maſter of the Rolls who had longer 


Experience than himſelf, would never allow a Child's Legacy to be 
paid to the Father or Mother upon any Security whatever, by reaſon of 
the Strite it might occaſion in a Family. 3 Ch. R. 168. Paſch. ) An, 
; in the Caſe ot Strickland v. Hudſon. 3 
_ 8. The Executor paid an Infant's Legacy to his Father, who at the 
R roy Bed. Infant's full Age promiſed him Payment of a double Sum at a future 


Jey v. Toll- Time, bur ſaid he could not pay him then. He and the Son became 


ferry. S. C. Co- partners in Trade, and 14 Tears after the Son's full Age became 


: IP re Bankrupts. Decreed that the Executor pay the Meney to the Plaintiff 
5 auc the Aſſignee of the Commiſſion, and 2 this was thought a hard 


the more ſo Caſe by Lord Cowper himſelt, yet he ſaid he did it to deter others 
ir being from paying Intants Legacies to Parents. G. Equ. R. 103, Trin 


3 1 Geo. 1. Dawley v. Ballfrey. 

e Teſtato | | 2 

on his Death Bed gave Directions that the any pay the Legacy to the Father to improve th: 
Money for the Infant's Benefit, and that this Circumſtance appears likewiſe in the Regiſter. Book 
Was's Rep. 285. Mich. 1515, Dayley v. Tolterry. | 


(M. d) Payment or Taking. How. Clear of De- 
ductions. 5 


I. Seiſed in Fee of Lands in Ireland by Will made in England dl. 

* viſcd thoſe Lands zo a Truſtee (who as alſo the Teſtator and #is 
Wife lived in England) for Payment of Sol. a Year Annuity to his Wit 
for Life. No Place was appointed where the Money ſhould be paid 
It was inſiſted that 80 l. a, Year payable in Ireland was not equal © 
801. a Yearpayable in England, and therefore the Charge of rem! 


ting ſhould be deducted. But Ld. C. Macclesfield decreed otherwif 

by reaſon of rhe Circumſtances before mentioned, and alſo in Regard | 
it appeared in the Proofs that Ze/tator had made Leaſes of Part of is | 
Iriſh Eftate, reſerving juſt fo much Rent to be paid in London, fret fro 
Taxes, as would be ſufficient to pay all the Annuity given by the Will 
And Plaintiff was ordered her Coſts. a Wms's Rep. 88. Hill. 172% 


pv 


Wallis v. Brightwell. 


e ö 


7 Devile. 


* 


2. H if One by Will made in England gives a Legacy of 807. it muſt 
be intended Engliſh Money, and it will be intended A ſame Thing, 
though charged on Land in Ireland, and the Reaſon is the ſame of both. 
Per Ld. C. Macclesfield. 2 W ms's Rep. 89. Hill. 1722. in Caſe of 
Wallis v. Brightwell. 


EE 


3. A. by Will in 1677. deviſed certain Lands of 621. per Aunum to MS. Rep. 


Truftres, to pay out of the Rents and Profits 3o l. per Annum to his Witt 


Mich. 1727. 
Green v. | 


for her Life, without any Deductious in Satisfaction for her Dower. And Marygold. 


Quettion was, W. hether there was to be an Allowance for the Eand- 
ux or not? | 

1 * the Plaintiff who demanded the Annuity it was inſiſted by the 
Sollicitor General & al that the Land- Tax was a Deduction, that 
there was an ample Fund, and that this was a Bounty intended by the 

usband GCC. 8 : 

2 tor Deſendant, it was inſiſted that this Deviſe was to be con- 
ider'd as a Rent-Charge to the Wite, and as all ſuch Rents are charg- 
ed by the Land Tax Act, ſo ought this &c. and the ſaving in the Sta- 
tute of Covenants and Agreements between Landlords and Tenants 
does not extend to this Cale. 

And per Maſter of the Rolls accordingly, and ſaid he was ſenſible 
that che Act would be a Repeal ot any Covenant to pay clear ot Taxes, 
unleſs there had been fuch Savings Bur here this is by way ot Deviſe 
and not Covenant, and theretore the Saving does not extend to it, and 
the Act being a Repeal or Diſcharge of the Obligation co pay without 
Taxes, there is nothing to take it out of the general Purview of the 
Act; and that if a Deviſe be of a Rent-Charge clear of all Taxes by 
expreſs Words, it will be ſubject nevertheleſs by the Act, becauſe 
there is no ſaving as in Cafe of Covenants &c. But here the Words of 
Exemption are not ſo ſtrong, it is nor ſaid clear of 'Taxes or without 
Taxes, but without any Deductions, ſo that Teſtator ſeems not to 
have had the Caſe of Taxes under his Conſideration, but Deductions 
of other Kinds, and there is no Reaſon why the Teſtator, if he had 
intended it to be clear of Taxes, thould not have mention'd the Word 
Taxes, fince if no Land-Tax was then actually in being, ic was a 
Kind of Tax that had been before and was well known. That every. 
Land-Tax is a new Grant to which all are Parties, and thereby is a 
Liberty to deduct out of all Rent-Charges and Annuities, where- 
tore &c. | 


Nota, In this Caſe as the Party had paid the Annuity without . 7. 00-4 
. 5 K. 


deducting the Tax, the Court would not go back to make the Part 
relund, nor was it ſo much as prayed. 


I = vn 7 — 
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(N. d) Intereſt. In what Caſes payable, and from 


what Time. 


I, py 1001. be bequeathed to be paid divers Years after Teftator's 


Death, this Difference is to be obſerved; If the Day were 


Sven in favour of the Legatee being an Infant, who could not ſafely re- 

celve it any ſooner, then he ſhall have the Profit. But if the Reſpite 

Was in favour , the Executor, then the Legatee ſhall have the 1001. 

only. Went. Off. Executors 252, 253. cited Sam. Silv. 284. 

Ve Infant brings Bill per Prochein Amy for 1001. Legacy deviſed to 
. Decreed to be paid, but without Intereſt. Fin, R. 264. Trin. 
2s. Car, 2. Bullen v. Allen. 
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Deviſe. 

3. In Caſe of a Legacy, it was admitted it was not due till Dem, q 
and the Executor or Adminiſtrator ſhould pay Intereſt but from 1 
7 1me of the Demand; Et ſemble, that if no Demand be proved in the 
Caute, it will be from the Time of the Bull exhibited. 2 Freem, Re : 
Paſch. 1696. Anon. 25 
Hut if 4. J. S. made his Will (his Wife being then with Child) and 9 
12 Dangh- dered that all his Perſonal Eſtate after his Debts and Legacies N11 
ter die vefore ſhould be 1:1d out in Land (in Caſe he had no Son) and be ſettled © 


2.1 or Mar- : 2 ; 1 ; 
nage, her his Brother tor preſervation of his Name, and deviſed that if the Wit 


Portion and were deliveied of a Daughter, that the ſhould have 30001 paid her gt 
e her Day of Marriage, and alſo deviſed that the Mother ſhould have 90 
Part of the Intereſt of the 30001. for the Education of the Daughter. » 


to her were 


to be imployed J. S. dies, the Wite has a Daughter. Per Cur. There is nothing to be 
for the Bene- Jaid out till the Debts and Legacies paid; the 80 I. is not to the Davoh. 
O 


ſit of ſuch as ter bur tor the Mother; It is taken for granted that where a Sum of My. 


is bis Lites rey is deviſed to a Child at ſuch an Age, ic ſhall have the Intereſt in tho 


The Surplus Mean Time, rather than the Executor thall twallow it; But clex 
of the In- where % Maintenance is otherwiſe provided for it, and decreed per Lad 
tereſt 2 the Chancellor, that the Executor ſhould account ior what Intereſt he paid 
50 Pon en the Brother. Note, though it be ſaid, That the Money to be laid oi 


and above | i N - 

hs Bf after all Legacies paid, yet all beſides what ſerves to pay the Levacies 
Fey yu by thould be laid our preſently. 2 Vent. 346. Trin. 31 Car. 2. Anon. 
1 the Execu- 
* | tor to the Brother for ſeveral Years, and on the Executor's ſtopping Payment, the Brother brought 
1 a Bill to recover the ſame, inſiſt ing that all the Reſt of bis Perſonal Eſtate being to be laid out in 
Land, this either expreſsly, or by a neceſſary Implication included all the Intereſt of the 2009] 
over and above the $01. a Year. But Ld. C. Finch who blamed the Plaintiff's Suit as unking Nc. 
decreed the Plaintiff the (Brother) to re- pay what he had receiv'd, and that the Truſtees ſhould pay 
the Intereſt over and above the 80 l. a Year for the Benefit of the Daughter, till 21 or Marriage, 
Wrms's Rep. 786. cites 8 C as there taken from the Regiſter, and by the Name of Bourn v Tyne, 
s C. cited per the Maſter ot the Rolls. 2 Wms's Rep. 22 Paſch. 1522. by the Name of 
Brown v. Tynte. : 


412 


| If one gives 5. Money directed by Will to be raiſed out of the Profits of Lands, 


q CET. yet being a Croſs Sum North Keeper thought it would carry Intereſt to 
\ „ Long the Time it ſhould be paid and raiſed out of the Profits. Vern, 22z, 
11 : ephich yields pl. 223. Hill. 1683. Attorney-General v. Siderlin. 

id Rents and | | 


| \ Profits, and there is no Time for Payment mentioned in the Will, rhe Legacy ſhall carry Intereſ 
|! | from the Teſtater's Death, becauſe the Land yields Profit from the Time, Per Ld. C. Macclesheld, 
* | Trin 14:2. 2 Wms's Rep 26 Maxwell v. Wetrenhall. — But it given out of the Perſonal Eſtate, 
[4 and. no Time for Payment mentioned, it ſhall carry Intereſt only from the ni of the Year after Te/- 
# tator's' Death, and Lord Chancellor faid, he took this to be the ſettled Difference. Ut ſupra. 


1 6. A. bequeath'd 500 l. Mortgage to his Wife, willing her to give 
4 | | '2001. of it to M. his Grand-daughter, an Intant, zo be paid at ſuck 
þ Times and in ſuch Manner as his Wife ſhould think fit, and made his 
Wite Executrix, the Wife lived near 20 Years atter A but never 
paid the Legacy. North Keeper decreed Payment of the 2001, with 
Intereſt from A's Death, though no Demand was ever made of it in the 
Aer of the Wife. Vern. 251. pl. 244. Trin. 1684. Churchill v. 
pe ke. | | 

7. Deviſe of 500001. Weight of Sugar to be paid in ten Years after 70 
tators death; Executor lapſed the ten Years; Decreed Pay ment ac. 
cording to the Medium- Rate of Sugars in the Place, Where Teſtator had 
a Plantation, at the 10 Years End, and Intereſt from the Time it be- 

came due. 2 Vern. 553. pl. 502. Paſch. 1706. Symes v. Vernon. 
2 Vern. 8. Lands deviſed to J. S. paying the Heir 20000 J. within 20 Tears d 
594. S. C. 1000 J. per Ann. Per Cowper Lord Chancellor for every 10001. from 
| che Time it became payable, the Legaree or Heir ſhall have Intereſt, 


becauſe both che Sum and Time of Payment were certain and palt, er 
| +. 7% x08 


- 
; * A 08.” is. * 2 
— "WPI FI atk adn i * 1 


"here is to be no DedutFion of Taxes of any Kind, becauſe it is not 
to iſſue nor ariſe from the Lands, but is given as a Sum in Groſs ſe- 
cared by Entry on the Lands for Non- payment. 1 Salk. 156. pl. 
. 10) in Canc. Grimſton v. Lord Bruce & Ux'. Per Cowper 
ellor. . 
. a Legacy be deviſed generally, and no Time aſcertained for Legatee 
ment, and the Legatee be an Infant, he ſhall be paid Intereſt being an In- 


A. Expiration of the firſt Year after the Teſtators Death. Bur fant Intereſt 
ifthe Legatee be of full Age, be thall only have Intereſt from the Time j/45 cerrecd 
ef his Demand after the Year. 2 Salk. 415. Mich. 6 Ann. in Canc, Time the 

Smell v. Dee. | Legacy was 


bot k made paya- 
by the Win. Fin. R. 136. Mich. 26 Car. 2. Maplet v. Pocock. © © 


10. Where a certain Legacy is made payable at a Day certain, it mult Vern. 262, 
be paid with-Intereſt from that Day. 2 Salk, 415. Mich. 6 Ang. in fend . 
Cnc. Smell v. Dee. | "15 — 

: Legacy was 
made payzble within a Year, but the Legatee knew nothing of the Legacy till the Executor pub- 
bed it in the Gazette. The Court would not give either Intereſt or Coſts Ch. Prec. 11. pl. 8. 


Trin. 1690. Knap v. Powell. — Though it be made 4 at a Day certain, it ſhall not carry 
Intcreſt but from a Demand made. Per Ld. Wright. Chan. Prec. 161. pl. 133. Paich. 1701. Jolliff 
Cre w. 


21. A Man by his Will gives a Legacy of 300 l. to a Feme Co- Gilb. Equ. 
vert without creating any ſeparate Truſt of it for her Benefit, and this 8 89. 
Legacy was made payable out of the Revenſion of Lands enpectant on an H. 
tate for Life; though this Legacy was charged on a Reverſion, which 
was not an immediate Fund for railing of it, yer being given to the 
Wite in Præſenti, when the Fund comes in, it ſhall carry Intereſt 
from the Teſtator's Death which muſt likewiſe go to Children. Abr. 

Equ. Caſes 45, 46. Mich. 1714. Atkins v. Da wbene y. 

12. A. devited 12001. to be diſtributed by B. among B's Four Chil- 
dren at Twelve Months end after B's Death. Two ot the Four Chil- 
dren died within the Twelve Months. At ten Years end after the 
twelve Months expired, B. paid 900 l. to one of the Survivors who 
gave a Receipt in full of his Share by which he was barred claiming 
any more; adjudged that B. ought to pay Intereſt for the 1200 l. rom 
a Year alter A's Death, and decreed accordingly, but the Maſter in 
computing Intereſt was to take out of the Principal ſo much as with 
the Intereſt ot it would make up 900 1. when it was paid to that 
Child, and then to carry Intereſt for the remaining Principal from 
the End ot the Year after A's Deceaſe, and decreed ſuch Principal 
with ſingle Intereſt to be paid the other Child the Plaintiff 2 Vern. 

144. pl. 652. Hill. 1716. Bird v. Lockey. | | 

13. A. by his Will gave ſeveral Legacies, and amongſt others 10007. a 
4 I. his Niece, Who was the only Child of M. Siſter and Heir at |. 
Law of Teſtator payable at Eighteen or Marriage, and the Reſfdue of the Cate of 
bis Perſonal Eſtate to Truſtces to be vrſted in Land and ſettled on B. for Bourn v. 
Vinety-nine Years, Remainder 10 bis firſt Ec. Son in Tail &c. Atter- Tynte 
Wards A. by Codicil appointed the tooo!. given by the Will to be made up Which vas 
| 00001. and. payable at Tiventy-one or Marriage. Ld. C. Macclesheld ſaid to be 

decreed, that L. was intitled to the Intereſt of the 60001. from A's ſtrenger 
Death, and ſaid, that it had weight with him, that by the Will the tan this, 
10001. leit to her was given her at Eighteen, but ſhe coming to that e e, 
Age in A's Life-time, the Codicil ordered it to be made up 6000 I. yet an expreſs 
"ct to be paid till TwWenty-one or Marriage, ſo that tho' the Actual Provijien 
Payment was ſtopt till Twenty-one or Marriage, it was however velted 8 
Feceatly and being ſevered from the reſt ot the Eſtate (which Reſi- * By 

wm only the Detendant B. was concerned in) therefore the Intereit ras tion of the 
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Loegacy to 


Deviſe. 


Daughte» the 60 l. from A's Death could belong to none but the Plain 
to be paid \yms's Rep. 783. Hill. 1721. Acherly v. Wheeler and Vernon. 


to her Mo- 
ther which might by Imvlication be thought to exclude the Daughter from any farther Advant 


ber Portion until ſhe ſhould come ro twenty-one or Marry, at which T ime the Porticn was 11 
come due. And alſo that in that Caſe the Legacy <vas not veſted, but if ſhe ſhould die betore brei 4 
one or Marriage it was to fink, whereas here was a veſted Legacy tranſmiſſible to Executor thou 
L. ſhould die b. fore twenty-one or Marriage, And that the Deviſe there was to a Brother b 
here to a more remote | lation and out of a much larger Fund. Wms's Rep. 1 in 8 ke 
N B. ar the End of Page 88. is a Note that this Cale is miſplaced in Order of Time not bein 80 
creedetill Trin Term following. e 


——— ets 


— 


tiff L 


14. It a Legacy be given charged upon a ary Reverſſon, it ſhall cin 
Intereit from a Tear only after the Death of Teſtator, a Year being 
convenient Time tor a Sale, Per Ld. C. Macclesfield. 2 Wms's R. 
26. Trin. 1722. Maxwell v. Wettenhall. | ; 

15, It a Legacy be given out of a Perſonal Eſtate conſiſting of Min. 
gages carrying Intereſt, or 0 321 yielding Profits 22 4 5 
in this Caſe the Legacy thall carry Intereſt from the Death of the 7 
rotor. 2 Wms's Rep. 26. Maxwell v. Wittenhall. 

16. It a Legacy be brought into Court, and the Legatee has Metice ot 
it, ſo that it is own Fault not to pray to have the Money, or that the 
Money ſhould be put out, the Legatee in ſuch Caſe /ball loſe the Inte 
reſt from ſuch Time as the e was brought into Court; But if the My. 
ney was put out, the Legatee ſhall have the Intereſt, which the Money 
put out by the Court did yield. Per Ld. Macclesfield. 2 Wms's Reh. 
27. Trin. 1722. Maxwell v. Wettenhall. 

17. If a Man deviſes Lands for Payment of his Debts, the Lands be. 
come as a Security or Mortgage for all the Teſtator's Debrs, as well 
choſe by ſimple Contract as otherwiſe, and the {imple contract Delrs 

ſhall carry Intereſt as the Land, which is the Fund, yields Annual Pro- 
firs. Per Ld. C. Macclesfield who ſaid it was the Daily Practice. 2 
oy Wms's Rep. 2. Trin 1722. Maxwell v. Wettenhal. 
In this 18. A. by Will deviſed zo E. her Niece an Infant of about Seventeen 


—_ * 14 the Surplus of her Perſonal Eſtate which was about 3000 I. to be paid a 


denied Twenty one, and if ſhe ſhould die before, then to F. F. and deviſed alſo u 
— ae E a imall Eſtate in Lands. The Maſter of the Rolls held clearly that 
the Deviſe E. was intitled to the Profits and Intereſt of the Surplus from the 
is of a dur- Neath of A. in E's Life-time, though E. thould happen to die betor 
plus an I. . , 
fant, and if Twenty-one, and decreed accordingly, 2 Wins's Rep. 419. Tri. 
he dies be- 1727. Nicholls v. Osborn. . 


fore T'wen- | 
ry-one, then to go over, the Surplus deviſed over is the ſame Surplus which was deviſed to the [nfail; 
whereas it would be a different and greater Surplus, were it to carry the Intereſt accruing during 
the Life of the Infant added ro what was the Surplus at the Time of the Teftator's Death, which 
ſeems not to have been intended, Ibid. 420. | 


Tn this 19. So where 500 I. was bequeathed to an Infant Grandſon withil 
2 mentioning any Time of Payment, with Proviſo to go over to another il 
took a Di. Caſe of the Grandſon's dying before T'wenty-one. - The Maſter of the 
wer/ity be. Rolls ſaid, ir was extremely clear, that this was a Condition fuble- 
tween a quent, and therefore as the Infant's Death before Twenty-one woull 
2 4% only defeat che Legacy from the Time it happens, it ſhall coaſequeit 
; ly carry lncereſt in the mean Time, at leaſt from the End of the Yea 
a Grandſon; alter Teſtator's Death. 2 Wms's Rep. 504. Hill. 1728. Taylor \. 


that in the Johnſon. 

w_ | | 5 | 
where no Time is mentioned for the Payment, the Legacy would be payable preſently and Equ! 
of Courſe allows Intereſt from the End of the Tear; But if the Legacy be to a Son, then from ii 
Death of Teſtator. Ibid 05 | | | 


20. 1 


———_ 
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20. A Legacy was left to an Infant, the Teftator having a great deal 
of Money in Bank-Stock, the Executor was Reſiduary Legatee; the 
Fill was brought tor the Legacy, and Queſtion was, whether it thould 

dear Incereſt, and from what Time. Pengelly Ch. B. and Hale B. it 

is 4 certain Rule, that where the Fund is certain, as when charged on 
Lands it ſhall bear Intereſt; ſo the Fund on which it is charged pro- 
Juces a Profit here; it is equally certain, and therefore ſhould bear 
latereſt. Salk. 415. Small v. Dee; and ſhould be from the Teſtator's | 
Death. But this was oppoſed by Carter and Comings Barons; that y 
it thould only bear Intereſt from a Year after the Teſtator's Death; tor | / 
as Legacies are to be paid after Debts, the Executor has that Time to 
inquire ; till which they are not payable, ſo not to bear Intereſt, to | 
which it was agreed, A Difference was offered to be made, that as 
chis was a Legacy to an Infant, it could not be ſafely paid, and the re- 
fore thould not bear Intereſt, To which it was anſwered by the Ch. 
B. it might be fately paid into the Hands of an Inſant, having pro- | { 
per Evidence of the Payment, as is Wentw. Exec. 313. And per Car- ; 
ter, may be paid into the Hands of the Guardian, it having Evidence; | 
bur if he takes Security from the Guardian, which ſhould prove de- 
jective, there, as he does not rely on the Security the Law gives, i 
mult depend on that taken at his Peril. Sel, Cafes in Canc. in Ld. 
Kindg's Time, 72, 73. Mich. 13 Geo. Bilſon v. Saunders. | _., 

21. A Legacy of 500 l. was given to be paid in convenient Time ; it k 
muſt bear Intereſt only from the uſual Time of Payment of Legacies, MY 
though Land was charged with the Payment. Sel. Caſes in Chan. in 1 
Ld, King's Time 13, 94. Trin. 2 Geo. 2. Hornſly v. Hornſly. 

22. Intereſt was recovered for a Legacy, though after a Receipt given 
in full for the Legacy, and the Principal Legacy paid. 3 Wms's Rep 
126. Hill. 1731. Eaſt & Maria Ux' v. Thornbury. | | 
23. A Legacy out of a Rent-Charge ſhall carry Intereff but then it 
muſt be only in Proportion to what the Rent-Charge brings in, not more; 
and it there be a Surplus beyond the Intereſt, that muſt go to the Heir 
0 Law. 3 Wms's Rep. 254. Paſch. 1734. Stonehouſe & Ux' v. Eve- 

n. n | 
25 On a Bill brought by a Legatee againſt an Executor Intereſt ſhall 
not be given tor the Legacy till a Year after the Teſtator's Death, unleſs 
here the Intereſt is expreſily given from the Death of the Teſtator ; 
Per Ld. Chancellor. Barnard. Chan. Rep. 46. Paſch. 1740. in Caſe of 
Neale v, Willis, | 
25. It is indeed true that where the Party prays his Satisfaction for 
a fomple contract Debt meerly out of Perſonal Aſſets, the Court will of 
Courte direct the Debt to be paid with Intereſt to be computed from 
one Year after the Death of the Teftator, But where a real Eſtate is 
charged with the Payment of Debts as well well as the Perſonal, 
| his Lordſhip ſaid, he did not know, that it was abſolutely fixed that 

imple contract Debts ſhould carry Intereſt from that Time. Barnard. 
Chan. Rep 229, Mich. 1740, Lloyd v. Williams. 
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(O. d) Maintenance. In what Caſes to be alloweq 
for, or out of Legacies. 


WW HERE there is no Proviſion by a Will for Maintenance 
becauſe the Legacies to be paid after the Debts, yet the De. 
1 was allowed Maintenance. Toth. 114. cites 2 Jac. Horton / 
Ong. 
2. Children allowed ſeven or eight Pounds per Cent. for their ai. 
cation, where there is no Allowance by the Will. Toth. 68. 5 Cy 
Bright v. Chappell. | 
Nelf. Chan. 3. Legacies were made payable at 21; the Legatee brought a Bill by 
2 e, their Guardians, ſuggeſting that they had no Maintenance, and pray' 
Kinnerfley an Allowance. The E pho was the Defendant, demarred, te. 
„Parrot. an Allowance. e Executor, who was the Defendant, demarred, be. 
S. C. and Cauſe the Legatees were under Age, and their Legacies not to be paid 
the Demur- till 21, and fo had no Cauſe of Suit; but the Court over-ruled the 
vw I Demurrer, Chan. Caſes 69. Mich, 16. Car. 2. Renneſey v. Parrot. 
Equ. Abr. ;ot. pl. 1. S. C. -— 8. C. cited by the Maſter of the Rolls. 2 Wms's Rep 22. Paſch. 
1722. in Caſe ot Harvey v. Harvey. | 


S C cited 4. A, made his Will and left r200/. in Truftees Hands to be paid to}. 


4 2 and C. or the Survivor of them, at 18 or Marriage, which thould fir 
Rolls Paſch. happen, but nothing was mentioned as to Intereſt or Maintenance, lt 


1922, 2 Was decreed that the Truſtees pay the Intereſt, Profits or Increaſe for 
Wums's Rep. the Childrens Maintenance until the 12001. become due, and that they 


22, in Caſe alſo pay all Arrears of Intereſt. Ch. Rep. 265. 18 Car. 2. Glide y, 
of Harvey v. Wrigh 
Harvey. 3 


Such Portion 5. Where there is A Deviſe over of a Portion, Chancery can allow 
deviſed by a no Maintenance out of it; otherwiſe if no Deviſe over. Chan. Caſes 
Father pay- 249. 26 and 27 Car. 2, “ Leech v. Leech. 
able at 21, | 
'or at any : | | 
other Time certain, ſhall carry Intereſt from his Death, though no Mention be made of Mainte- | 
nance, becauſe he was obliged to provide for his Children, had he lived But of a Deviſe in ſuch 
Manner by a Stranger it is otherwiſe. Chan. Prec. 33. Trin. 1412. Attorney General v Thompſon. 
—— But the Maſter of the Rolls ſaid that it ſeems if one not a Parent gives a Legacy to an Infant 
payable at 21, without any Deviſe over, and the Infant has nothing elſe to ſubſiſt upon, the Court will 
order Part of the Legacy, in order to provide Bread for him, to be paid preſently, allowing In ereſt for 
the ſame to the Perſon paying it, out of the remaining Principal, though this, he ſaid, is done very 
ſparingly. 2 Wms's Rep. 23. Paſch. 1922, in Caſe of Harvey v. Harvey —— 8. C. cited by the 
Maſter of the Rolls, bur he ſaid that the Practice had been of late to allow Maintenance even in Caſe 
of Lepacies not veſted. 2 Wrms's Rep. 22, 23. Paſch. 1722. in Caſe of Harvey v. Harvey. — 
Abr. Equ. Caies 301. S. C. | | Wnt x | 


5. Money expended for Maintenance and Education ſhall be allowed 
out ot a ſmall Legacy given to an Infant, though it breaks into the 
Principal. But in Caſe of a Legacy of 1000 l. or the like, it is other. 
wiſe. Vern. R. 255. pl. 247. Mich. 1684. Barlow v. Grant. 

7. In Cale of a Perſonal 3 payable at 21 or Marriage, the Court 
has alway s appointed Maintenance out of the Intereſt of it, it #9 &: 
preſaly limited otherwiſe in the mean Time. And in the Principal Cale 
the Legacy being 3000 l. and the Child dead, 100 Marks per Agn. 4s 
allowed for it whilſt the Child was living, which was only to the Age 
of five Years. And there being a Term raiſed by Marriage Sette 
ment for railing the like Sum, and now confirmed by the W * - 
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charged with the 100 Marks per Ann. Maintenance. 
pl. 157. Paſch. 1702. Bre win v. Brewin. 


Teſtator of 4 his Real and Perſonal Eftate to his a. . 


= was decreed 


Chan. Prec. 195. 
jeſt Son, charging aue 10004, a- piece to His Joungeſt Chit, 
3 payable at their Ages of 21, but no Notice taken of Maintenance in 1 2 * 


the mean Time. he Maſter of che Rolls taking Notice that thele the Eleſt ar | 
Þ 


ted Legacies, and no Deviſe ot them over, decreed that the , Equi- 


were VE , . ty will make 
Children (hould recover Maintenance; The Court doing but what the Len. 1 


gather if living ought to have done, viz. to provide tor his Children. 3 


„ Wms's Rep. 21. Paſch. 1/22. Harvey v. Harvey. Guardian of 
: | | the Eldeſt as | z 
hat he might thereby maintain all the Children 2 Wrms's Rep. 21. Paſch 1722. Harvey v. Harvey. | 
bo ke wiſe his Honour ſaid it had been held, that thoagh a Legacy were deviſed over in Caſe of ; | 
be Leoatee's dying before 21, yer the Infant Legatee ought to have Intereſt allowed him during his In- 
cy tor his Maintenance ; but evhere the Eſtate is ſmall, the Court has ordered the lower Iutereſt. 
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$.,ncy for 
„ Wms's Rep. 21. Paſch 1722. Harvey v. Harvey. 


9. Lands deviſed in Truft for B. for Life, Remainder for her Children 
in Truſt, that they ſhall have and receive the Profits thereof when they 
{me of Age. Per Cur, they have an Eſtate in Fee as Tenants in Com- 
mon, and (the Mother being dead) they have Right to their Profits in 
che Minority, at leaſt to ſy much thereot as may be ſufficient for their 
N and Maintenance. 9 Mod. 104. Mich. 11 Geo. Bateman v. 
Roac | 
10. A Father by his Will gave 20001. a- piece to his two Daughters, 
prrable at 24, charged on Land and Perſonal Eftate, and the Perſona? 
Ejtate being exhauſted in Debts, my Lord Chancellor held they ſhould 
have a reaſonable Maintenance out of the Real Eſtate, until their Le- 
gacies became payable, and allowed them 801. per Anu. each. Abr. Equ. 
Caſes 301. Trin. 1729. Conway v. Loageville. 


P. d) Security. 


In what Caſes to be given for Payment of Legacies. 


and atter to the Defendant's Daughter and her Heirs tor ever. 
The Plaintiff marry'd the Daughter, who is ſince dead, ſo as the Plain- 
tif, as Adminiſtrator, ſeeks to compel the Defendant to give Security 
10 deliver the Goods to the Plaintiff after the Defendant's Death, or the 
Value thereof; Decreed accordingly, and a Commiſſion is awarded to 
the Maſter to examine upon Oath ſuch Witneſſes as thall be produced 
\ betore him, Chan. Rep. 110. 12 Car.'1. Bracken v. Bently. | 
2. Infant by Enardian ſued for a Legacy, and the Legacy was decreed 
to be paid, but the Guardian to give Security, and the Intant when of 
* ” give a Releaſe. Fin. R. 436. Mich. 26 Car. 2. Maplet v. 
Pocock. ett 
3. A. deviſed his Real and Perſonal Eftate to B. his Son, an Infant, 
and made C. Executor during his Minority, and that C. ſhould account 
0 B. at his Age of 21 Years. Decreed that the Executor give Security 
Wa Maſter to give a juſt Account, and to pay what thould appear due 
© B. at the Age of 21 Years. Fin. R. 3 17. Mich. 29 Car. 2, Edwards 
(by his Guardian) v. Jordan. $ age: 
5 0 e 1 Lord 


{, A Deviſe was of Woods and a Library to the Defen#ant fur Life, 
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„ er. 4 Lord Chancellor took a Differexce beeween @ Gui for 4 Lg 
3 5 he Chancery, and a Suit for ic ic the Spititual Court, that if in the en 


ord Chin. Court they would compel an Executor © pay a Legacy without Se. 
— ** refund, a Probibittca thall go. Vern. 93, 94. Mich, 1682. * 
v. Robinſon, cites the Cafe of Knight v. Clarke. 
5. Legacy deviſed to an Iatant payable at 23; the Mother Was 
made Execurrix and Reſiduary Legatee; the marries again, and dies: 
her Baron takes Adminiltration de Bunis Nox. Bill ſuggeſts Inſolvency o 
Adminiſtrator. Decreed that he give Security to pay the Legacy hen 
payable. 2 Vera. 249. pl. 235. Mich. 159i. Rous v. Noble. 
6. A. bequeached his Perfonal Eſtate ro his Wife tor Lite, and ©}; 
foe has tft at her Death it is my Will that it may be equally diftrivyy; 
between my own Kindred and her's. It che Estate be 1o ſmall that fle 
can't live upon it without ſpending the Stock, it ſeems ſhe ſhall not be 
obliged co give Security, other wiſe ile thall. Chan. Prec. 11. pl. 64 
Paſch. £1697. Cowper v. Williams. | 5 
Sc of an 7. An Executor Truffee that is Inſol vent ſhall give Security. Catch. 
Executor on 458. Mich. 10 W. 2. B. R. The King V. Raynes. 


a Suggeſtion . 
of his waiting the Eſtate. Ch. Caſes t2t, Hill. 20 & 21 Car. 2. Duncamban v. Stint. 


* Upon 8. Porttons deviſed to Daughters payable at mo certain Time, provided 
a ik they warry withont Confent of B. the Portions were 70 go over. Ld, 
zance, Ch VWWright decreed the Portions to be paid [the Daughter being upwards 

Prec. 227. of 21 but upon * Security to refund on Breach ot the Condition. 2 
8 Vera. 452. pl. 415. Mich. 1703. Aſton v. Aſton. Pa 

where the Portions were payable at MHarriagt with Conſent, bur the Daughters were advanced in 
Years. Fin R. 62 Hill. 23 Car. 2. Needham v. Vernon and Booth. 


9 Specrfick Legacies were given to bedeliver'd after the Death of Exe- 
cutor. Decreed that Security be given Affirmed in the Houle of 
Lords. y Mod. 93. Paſch. 10 Geo. Burdett v. Young. | 


— » - #6 24.4 Af 4 * "RY 
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(Q. d) Abatement and Refunding by Legatees. In 


Z H. 4 MH, 1 : . T. A. ,. 
SE 7 2 N T / / 


X a Z 2 95 222 #7; #4]: be | Mag. 4 
A be. I. | Beg aeath'd 30 Twenty Shilling Pieces to B. 20 to C. and 10 bh 
queath'd D. which were in ſuch a Cheſt or Place. When A. died 


50 l. Bank- chere were lound 20 more than 30 in all, in that Place. If the Tcl. 
Stock to 3. cator left ſufficient to rake good all thoſe 60 Pieces beqeath'd, Quæte, I. 
and 501 why Mgr on a, . f | | 4. wade 
Bank. Stock that which is wanting in the Casket ſhall not be ſupply'd and id 
to where- up? Wentw. Offices of Executors, 251. 
as he had ; ; | 
only 5051. Bank Stock in the Whole. It was inſiſted that Teſtator probibly intended to bay ©": 
ther gol. Rank-Stock, and that there being Aſſets left ſufficient over and above all Nevrs and 15 
gacies to anſwer both 509 Pounts, both ought to be paid and made good out of the Eſtate; aud LA. 
Hardwick was ether of the ſame Opinion or decreed accordingly. (Guere, I think that 1 was i0- 
form'd thit this was firſt at the Rolls, and after that Ld. Hardwick held or decreed accarding!!, 
and that this was about Mich. or Tris, Term 1738.) | 


2 Chan. 2. Executor wot brand to pay a Legacy without Security 10 refund in 
988 Caſe of Detects of Aſſets. Chan. Cafes 149. in Caſe of Grove .. Ban- 
Thormor. ſon, cites it us reſolved by Advice of the Civilians in 1639. in the Cale 
ton. S. P. of Picks v. Vinckner. | 8 5 

| 4. 
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4 An Executcr is not bound to pay a Legacy without Security, to refund 
in Caſe thete be a Deſect of Aflets. Chan. Caſes, 149. Mich. 21 Car. 
Grove v. Banſon. . ES 

4 A Man had a Conveyance and a Hatute for his Wife's Legacy, Chin. Caſes 
and yet was made to refund. Arg. Chan. Caſes 137. Mich. 21 Car. 2. 3 | 
ciced as the Caſe of Grove v. Banſon. | hee ras 


EE IG ; | no want of 
Aſſets originally, but the Executor had wa ſted them and was Inſolverr, 


5. Execators muff nct pay their own Legacies rſt, if not enough to pay 
3; tor all mult be in Propoi tion. 3 Cnan, Rep. 54. 22 Car. 2. Bur- 
ler v. Coote. | | | 

6. A. the Father of B. and C. vequeath'd 400 l. to B. and 3001. to C. 
and died. Alter wards MH. the Mather bequeath'd 2001, to C. and made 
B. Executor. J. S. took Adminiftration during the Minority of E. 
Alter wards W. R. as Guardian of C. ſued J. S. for C's Legacy; and 
the Couit decreed that in Cafe of want of Aſſets the Legacies of 4004 
o B. and ot 300 I. and 200 l. to C. ſhould be paid in Proportion out 
of the Perſonal Eſtate, and upon J. 8. paying the ſame that W. R. 
gue Security that C. when of Age, ſhould give a Releaſe &c. Fin, 
R.-136. Mich. 26 Car. 2. Maplet v. Pocock. | 
7. An Executor ſhall not be torced to pay Legacies until the Legatees 
ſhall grove Bend to refund in Proportion, or in the Whole, for the Satif- 
tation of Debts, it any do appear unſatisfied. Yer the Legatee upon 
his Bill 1n the Court thall retund, and this as well as were it is Lega- 
cy in Specie, as & Horſe, or 10001. actually paid; for the Legacies 
are not due till the Debts be paid, and a Legacy being paid, remains 
5a Legacy in the Hands of a Legaree after Payment. Per Ld. K. 
laid, it was a Rule in this Court. Chan. Cafes 257. Hill: 26 & 27 
Car. 2. Chamberlain v. Chamberlain. - 
8. Adminiſtrator ot an Jateſtate makes an Executor, and bequeaths 
a Legacy to J. S. and dies. Pending à Suit againſt the Executor for 
Recovery of the Goods in Right of the Inteſtate, the Executor pays the 
Legacy, and atterwards the Gods are evicted. The Executor thall not 
make the Legatee refund, and Finch C. diſmiſſed the Executor's Bill. 
2 Chan. Caſes 9. Mich. 31 Car. 2. Hodges v. Waddingron, 
9. Land Legatees and Money Legatees decreed to abate in Proportion A. had 
not withitanding an Agreement to the Contrary. 2 Chan. Rep. 155 7 Em 
31 Car. 2. Bois v. Marth, 5 kd by 4 wn 

| f | Bond, and 

after by his Will deviſed his Freehold Lands to B. in Fee, and not charging them with Debts or Le- 
gac ies, and gave his Copy hold Lands to C in Fee in Truſt to ſell co pay his Debts ard Legacies, and 
gave a Legacy of 500 l. to D. and died, making E Executor. The Copy hold was not ſurrendered, 
lo that it was not liable. Ld. Harcourt decreed that as to ſo much of the Perſonal Eftatz as was ex- 
hauſted by the Bond Debt, D. ſhould ſtand in the Place of the Bond Creditor againſt the Land, and 
that the Free hold ſhould be liable in default of Perſonal Aſſets to pay the Legacy, Bur upon Ap- 
peal Ld C Parker reverſed that Part of the Decree ; For every Deviſee of Land is a Shecifik Legatee, 
and ſhall not be broken in upon, or made to contribute towards a Pecuniary Legacy Ard had the 
Land deviſed been only of a Term for Years, and not a Fee as in the Principal Cale ; Such $pecifick 
Legatee of a Leaſe ſhould prevail againſt, and not contribute towards the Pecuniary Legacy. Mich, 
1720, Wme's Rep. 698. Clitron v. Burt. 


Io. A. devis'd to B. Lands of One Hundred Pounds per Annum in Fee, 2 Chan Rep. 
o be ſet out ) hig Executor, and Fve Thouſand Pounds to C. and Three 138 Ger- 
Thouſand Pounds to D. Executor ſets out Lands of greater Value, ſo Colton 

38 there was not ſufficient to pay the other Legacies, Per Ld. Chan- | 
cellor, This is not a Specifick Legacy but ©nuamitatis, and therefore 

each ſhould bare his Share of the Loſs. But B. having fold Part of 

che Lands to he decreed that a Maſter examine che Value of the Lands 


&c. 
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&c. what they were worth to be fold at the Teſtator's Death, and if 
B. had more than his Proportion of the whole Value to pay tor it 
2 Chan. Cafes 25. Paſch. 32 Car. 2. v. Wilkinſon. 2 
Ard though 11. In Caſe oft a Deficiency of Agers a * Specifick Legatee ſhall FM 


= 5 abate in Proportion with other Pecuniary Legatees. But one + Pecuni.. 
by a Statute 4 Legatee ſhall abate in Proportion with the Reſt. Though his Le. 


and Mort= gacy is ditected to be paid iu the firſt Place. Vern. 31, pl. 26, Hill. 
gage. Chan. 1681, Brown v. Allen, 5 
Cales 148. | 
Mich. 21 Car. 2 Grove v. Banſon and Grove. 80 ſhall Legacy to Executor for Care and Pain 
2 Vern. 434. vl. 397 Paſch, 1702. Fretwell v. gp & | 8 
* As where the Legacy was of a Debt ſecured by the Statute. Fin. Rep. 303. Trin. 29 Car. 2 
Smallbone v. Brace. — Li. Chancellor thought they ought to contribute, but directed to Prece. 
dents 2 Chan. Cales 171 Hill, 1 Jac. 2. Comins v. Comins.— — But Ld Harcourt Chancella- 
contra. 2 Salk, 416. pl, in Canc. Hern v. Merick, a Vern. 111. S. P. Per Lords Commis. 
ſioners. ff deviſed generally they ſhall not, Chan. Prec 303 Mich 19714. Sayer . Saher 
i: Vern 688. S. C. S. P. per Ed. C. Cowper. Chan. Prec. 401. Paſch. 1715. in Cate 
of Linguen v. Soutay. | a N | 
+ S. l'. Fin. Rep. 422. Trin 31 Car 2, Powel v. Stakes ——PI. Com. 545. The Executor 
may pay which he will, in Caſe of Paramour v. Yardley. 


But in 12. If in the Spiritual Court they would compel an Executor to pay 


8 a Legacy without giving Security to refund, a Prohibition will be 
e no granted. Vern. 93, 94. Per Ld. Chancellor, cices the Caſe of Knight 
Proviſion v. Clark. 

made of Re- | | 
tunding, vert the Common Juſtice of this Court will compel a_Legatee to refund, per Lord Chan- 
cellor. Vern. 94. Noel v. Robinſon, | | 


2 Vent. 360. 13. A Creditor ſhall compel a Legatee to refund, and ſo ſhall one L- 
Hodges V- patee another Legatee where the Aſſets become deficient. Vern. 94. Mich, 


4 f 8 7 . 
OO: 1682. Noel v. Robinſon. 


Vern. 92. 
ſays it was ſettled in the Caſe of Chamberlain v. Chamberlain. 
Hill &c 2 Ch Rep. 137. German v. Colſton. 


See Ch. Caſes 135. Nelthorpe v. 


Ch. Caſes 14. But whether the Executor himſelf after he had once velunter ily a- 
for "($4136 admit. ſented to a Legacy ſhall compel Legatee to refund is Cauſa Primæ Im- 


2 - KE 
LON -L 0 5 ec gd prethonis, and it muſt be allowed that there is a great Difference be- 
he fall cween a Toluntary and a compelled Aſſent ; Per Lord Chancellor. Vern. 


want of Aſ- 94 Mich, 1682. Noel v. Robinſon. 
fers. Nel- | | 
chorp v. Biſcoe —2 Vern. 20 5. Hill. 1690. Newman v. Barton. 8. P. Executor pending Suit for 


the Eſtate voluntarily paid a Legacy, the Eſtate is evicted he is without Remeay 2 Chan Caſes 9 1 
Hodges v. Waddingron -—Decreed that neither the Executor or any other Legatees can compel 4 1 
Legatee to refund unicls wh re the Payment was campulſary. 2 Vern. 205. Hill. 1690. Newman v. | 
Barron. —Nor will the Court relieve the Executor ubom Suggeſtion of #raud by miſrepreſenting the Ja. 8 
. Ine of the eis, they being bey ond Sea, Lord Chance Hor taking Notice. that no Fraud or Miſrepre- þ 
ſentation appcaring to have been u'ed by the Legatees who had been paid, and there being more Res. I 
{on to think that the Executor was better informed of Teſtator's Eſtate than the Legatees, he would * 
not order any Refunding cr Colt on either Side. 2 Waws's Rep. 291. 293. 296. Trin. 1725. Coppiu L 
v. Coppin. 855 
| | cl 
8 k | B 
15. Where Legacies are given and 2 F/aze falls frort, each Le. 
gatee thall proportionatly abate ; admitted the Law to be ſo. 2 Chan, 7 
Caſes 124. Mich. 34 Car. 2. Haycock v. Haycock 03 
16. Charuable Legatees nat to refund to other Legatees ; Per Not Le 
Keeper. Vern, 230. pl. 226. Hill. 168 3. Fielding v. Bond. 
17. A Legacy to be paid to the Eldeſt in the firſt Place, deoores not 
Preference in the Quantity. 2 Chan. Caſes 132. Hill. 34 & 35. Car. a 
Til ſley v. Trockmorton. 1 
| Vern. 1d 18. A Legatee ſhall refund againſt a Greditor of the Tettato* 2 
n Anon, Can charge an Executor only in Equity, viz. upon a Waſting & the f 


* Execuii' of 


F i 
* 
9 —_— — — Fr. —_——_——__—OC——— * = „ — —_— 
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Deviſe. „ 
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L 
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\cecutors But if an Executor pays a Debt on à Simple Contract there ſhall 
de no refunding to a Creditor of an higher Nature, 2 Vent. 360. 
Pajch. 35 Car. 2. in Canc. Hodges v. Waddington. 

19. Suit was for a Legacy ; the Detendants demanded Allowance for 
their own Legacies firſt, bur it was denied, an ordered that an Account 
ye taken ot the whole Eſtate, and the Defendants and Plaintiffs to abate 
equally and proportionably for what the Eſtate falls ſhort; and fo nor 
like the Cate where Executors pay their own Debrs firſt at Common 
Law, ot him that firſt ſues his Debt in equal Degree before the other. 
2 Freem. Rep. 134. pl. 163. Butler v. Wallis and Coole. 

20. A Legacy was given to A. when he ſhould be 24 The Executor pays 
Part before the Time to put him out into the World, and gives Bond for the 
R:/idue to be paid at a Day certain, which was the very Day he would 
be 24. A. died before 24. Bill was brought tor Repayment olf the Mo- 
ney and to deliver up the Bond, and charged an Agreement to that 
Purpoſe, which Delendant denied. Lord Ch, Jefferies declared ic was 
fic to be heard on the Merits, 2 Vern, 31. pl. 22. Mich, 1487. Luke v. 
Aldern. | . 

21. A Man deviſed a Rent-Charge of 109. per Aunum to A. iſſuable 
ant of Biack- Acre, with a Clauſe, that if it thould be behind, it thould 
be lawiul tor him to enter, and hold till he was ſatisfied; and by the 
ſame Will deviſed a ke Rent-Charze of lol per Annnm to B. iſſuable 9% 
of the ſame Land, with like Clauſe ot Entry &c. The Land was not of ſuffi- 
tient Value to anſwer both the Rents, and they were both in Arrear, and 
both Deviſees had brought {ſeveral Ejectments and had recovered ; and 
the Defendant being in Poſſeſſion, the other Grantee brought his BIHI to 
have an Account of the Profits, and that one Moiety might be applied 
to latisty che Arrears of his 101 per Annum, and ic was decreed ac- 
cordingly. Abr. Equ. Caſes 115. Hill. 169. Eure v. Eure 

22. A. ſeiſed ot three Houſes, on which there is a Mortgage of 16001. 2 Vern: 477. 
which A. had covenanted to pay. A. deviſed them ſeverally co B. C and . wa 
D. and bequeaths Legacies ro E. F. G. and H. amounting to as much as cordingiy.— 
he eſtimated his Perſonal Eſtate would ariſe to, and directed, that if 2 Freem. 
his Eſtate tell hort, the Legarees ſhould abate in Proportion. * The Rep. 277 

Perlonal Eſtate tell mort above 107091. Decreed the Pecuxiary Leg a- pl: 347; ing 
es only to abate, and the Deviſees of the Houſes not to contribute or cordingiy. 
10 rake to themſelves the Burthen of the Mortgage, but to be taken out 

ot rhe Perſonal Eſtate. 3 Ch R. 306. Mich. 1703. Hawes v. Warner. 

23. A 1ntitled to 8000 l. in the Chamber of London, mukes a Will 
whilethe Stop was There, and declares, that when his Executors thould 
have received it, he gave 2000 J. 70 the three Hoſpitals. It fell out that the 
dooo /. was worth bus 63001. after the Act of Parliament tor ſettling 2 
Fund lor paying a perpetual Intereſt for the Orphan's Debt; Yer Per 
Ld, Keeper the Deviſeis not of 2000 l. Part of the 8000 l. bur a Charge 
en the Whole, and had the Debt increaſed in Value to 100001. yet tne 

egacy was not to increaſe, and ſo now not to be reduced, and de- 
creed the whole 20001. 2 Vern. 547. pL 497. Paſch. 1706. Colwall v. 

bonython, Longeville & al. 

24. Though Pecuniary Legatees ſhall be paid in Proportion, yer a The L. 
Lacy of Money given to be laid out in Exchequer Annuities and to be cu tee - 2 
ed Ly Teſtator's Wife for ber Life, the releaſing her Dower, and after her Money to be 

eaſe to go equally to his two Daughters, Mall have the Preterence, laid out in a 
ad it there be not Aſſets enough to pay other Legacies bequeathed by *® rele 
bim, they muſt be loſt 5 and the Adovey ordered to be laid out in Anni char h. hu, 
or it it was directed to be laid out in Land #s in Equity to be lcok'd a Right to 
upon as an Annuity or Land, and conſequently to be taken for a Speci- the & im Ci 
let Deviſe and not a Pecuniary Legacy, and is therefore to be prefer- #599 for 


5 P red, 


PR e 


422 


Sub. Equ. 
Rep. 111. 
S. C. 


Iftance) in Fed 3 Per Lord C. Cowper. W ms's Rep. 124. Trin. 1910. Burridge 
Specie; Par : | | | 
Ld. C. Parker, and he avked if it were poſſible, ſuppoſing there was 15001. of the Teſtators 1 
ney lying on the Fable that the Plaintiff the Legatee ſhou'd ſay, I have a Right to thi, 
Moncy in Specie, and if not; then It is no Specifick Legacy. Was's Rep. 539, 540. Trin. 191 
Hinton v. Pinke. | Fg AN 


Jrduary Part becomes very iuconſiderable, yet the Reſiduary Legatee mutt 
wen v. Souray. 


made his Wife Executrix and Guardian (the Sons being Intants). The Eftate, 
conliſting in Stocks, was afterwards much diminiſhed by the Extravagance 
ot the Mother's Atrer-Husband. The younger Sons brought a Bill for 


| decreed the Legatees by the Will to be paid our uf the Real Eltate, 


Deviſe. 


CA ces es ts 
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Brady l. 1 


very 


25. If a Man by Will gives ſeveral Specifick Legacies and deviſes the 
Reſidue of bis Eſtate to F. S. and his Circumſtances vary ſo that the Re- 


content himſelf with it, and ſhall have no Aſſiſtance from the Specifck 
Legarees ; Per Cowper C. Ch. Prec. 40. Paſch. 1715. in Caſe ot Ling. | 


26. A. had three Sons, and having a Perſonal Eſtate of 20000 1, he. 
queath'd 3000 l. a- piece to bis younger Sons and the Surplus to the eldeſt, ant 


their 3000 l. Legacies, but Ld. C. Cowper directed the Maſter to take | 
an Account of what was the clear Perional Eſtate ot Teſtator at his 
Death, and it conſiſting but of tew Items, his Lordſhip thought the 
Teſtator muſt know what would be the clear Amount, and that he 
meant the Surplus thereot as a Legacy to his eldeſt Son, and ordered 
all the three Sons to receive Pari Paſſu in reſpect of the Value ot the Sur- 
plus giveh to the eldeſt, which was to be taken as a Legacy, and in 
regard to the Legacies of 3000 l. each to the two younger Sons. Wms 
Rep. 305. Hill. 1915. Dyoſe v. Dyole. 

21. If the Executors of a Freeman of London prove inſolvent ſo that 2 
Loſs happen to the Eſtate, it ſhall be born our of the Teſtamencary 
Part only; Per Cowper C. Ch. Prec. 409. Trin. 1915. Read v. Duck, 

28. A Freeman ot London having Iſſue two Daughters deviſed to 
them 6000 1. a- piece, and made his Wite Executrix, and his Perſonal 
Eitate was compured at 18000 l. Upon a Treaty ot Marriage between 
the Widow and A. her Share was ſuppoſed to be 6000 1. and 600 l. per 
Ann. Jointure was ſettled as an Equivalent. But in Cale a Deficiency 
ſhould be, Collateral Security was given to make ic up ſo lar as a fimall 
Matter would amount to; Atterwards che Wite died, add 4 Los 
1 2000/. Lelel the Perſonal Eftate. Decreed that the Lots thould be born 
by all in Proportion, eſpecially the Husband raking the 6000 1. Porti- 
on upon an open and unliquidated Account. Per Cowper C. Ch. Prec. 
4.31. pl. 283. Hill. 1715. Paget v. Hoskins. pe | 

29. Legatees \ ty Freeman of London muſt abate” in Proportion, if the 
Legatory Part be not ſuſficient. 2 Vern. 154. Mich. 1917. Stanton 
v. Platt. | 3007; OI" 

. 30. Legacies were given by Will, and cther Legacies by Codicil. The 
Legacies by the Will were charged on Land, but not the Legacies by the 2 
ail, by reaſou of its not being witneſſed. The Mater of the Rolls 


and it that prove defficient, they muſt as ro the Surplus, come in in AVe- 
rage with the Legarees in the Codicil, to be paid our of the Perſona 
Eitate, and that the Specifick Legatees mult be all paid and not abate in 
Proportion; But that Charities deviſed, though preterr'd by the Civil 
Law, ought to abate in Proportion; For they are but Legacies. An 
the Teſtatrix having begueath'd 2004. for a Monument for ber Mother, 
ic was objected that that ought not ro abate in Proportion, it being # 
Debt ot Piety to her Mother's Memory, lrom whom Teſtatrix had che 
greateſt Part of her Eſtate, And to this the Court inclin'd, but hob. 
ever reſerved that Point. Wms's Rep. 421. Paſch. 1718. Maſters 
Sir Harcourt Maſters. N 


E Deviſe. 


oa; So it the Executor pays one Nee the Reit ſhall make him 

retund. Per the Maſter of the Rolls. Wms's Rep. 495. Mich. 1718, 
on. | Py 

«' 2. H if one gets a Decree for his Legacy and is paid, and afterwards 

3 Deficiency happens, he ſhall refund. Ibid. 

33. But if the Executor had Aſſets for all at firft and after a Deficien- 
cy ariſes by his waſting them, the Legaree who recovered ſhall retain ; 
For Vigilantibus & non Dormientibus Jura ſubveniunt. Ibid. 

34. As a Specifick Legatee thall not contribute to the Loſs of a Pe- 
cuniary Legaree 5 So on the other Hand, it ſuch Specifick Legacy (as 
ſuppoſe a Leaſe) be evicted, or (being Goods) are loft or burnt, or (being 
Debt) be loſt by the Infolvency ot the Debtor, in all theſe Caſes 
ſuch Specifick Þegatee ſhall have no Contribution from the other Legatees, 
ad therefore thall pay no Contribution towards them. Per Ld, C. 
parker. Wms's Rep. 540. Trin. 1719. in Caſe of Hinton v. Pinke. 

25. Bill by an Executor againſt a Legatee to refund a Legacy volun- 
tarily paid him by the Executor, the Aſets falling ſhort to ſatisfy the 
T. alors Debt. Decreed that the Detendant thould retund to the 
Plaintiff, and that an Executor may ings Bill againſt a Legatee to 
retund a Legacy voluntarily paid, as well as a Creditor ; for the Exe- 
cutor, pay ing a Debt of the Teſtator out of his own Pocket, ſtands in 
the Place ot the Creditor, and has the ſame Equity againſt a Legatee 
cocompel him to refund, contra to the Opinion in 2d Vent. 358. Muell 


v. Bobinſon, and 2 Vent. 360. Hodges v. Waddington, Per jckill 


36. A. having two Sons and a Daughter begueath'd to each of his Sons 
20001. and alſo to his Daughter 2000 l. payable at 21 or Marriage, proviſo 
that if Aſſets fall ſhort, yet the Daughter ſhall be paid her full Legacy, and 
that the Abatement ſhall be born proportionably out ot the Son's Le- 
gacies only. The Aſſets left were ſufficient, but the Executor waſted them, 
aud ſo a Deficiency happen'd. It was decreed by the Maſter ot the Rolls 
that the Daughter's Legacy ſlould in this Caſe abate in Proportion. But 
on Appeal Ld. C. Parker reverſed the Decree, and ſaid that as the Teſ- 
tator had not reſtrained it to any particular Means by which the ſa- 


mould be a Deficiency, as Loſs by Fire, or by Badneis of Title, on 
which the Money was lent; and decreed to the Daughter her ful! Por- 
tion, and the Abatement to be our of the Legacies of the Sons. WW ms's 
Rep. 668. Mich. 1920 Marth v. Evans. „ 

37. If a Freeman of Londus dies without Iſſue, his Wife is entitled by the 
Cuſtom to the Moiety of her Husband's Perſonal Eſtate in Value, but not in 
Hecie; It a Freeman of London makes his Will and di/poſes of his whole 
Efate uit haut any Notice of the Cuſtom, and gives ſeveral Specifick Leg a- 
cies, and ſeveral Pecuniary Legacies, and ny the Reſfduum to A. and 
the Widow waives her Legacy and claims a Moiety of his Perſonal Eftate 
by the Cyftem, it the Reſiduum be ſufficient to anſwer her Moiety or 
Share it ſhall be taken our of the Reſiduum, but if that fall thorr, then 
the Pecuniary Legatees ſhall abate in Proportion, and if the Refiduum 
and Pecuniary Legacies be ſufficient to anſwer her Moiety, the Specifick 
Legatees ſhall not be brought in to contribute, but enjoy their Legacies intire. 
Per Parker C. MS Rep. Trin. 5 Geo. in Canc. Kitſon v. Robins. 
38. Teſtator gives 60 l. a- piece to his Executors, and 3/1. a- piece 10 the 
Poor of ſeveral Pariſtes, and 51. a. piece to his Servants, belides ſeveral 


durplus, gives further Lepacies, and after all this makes a Codicil, and 
thereby gives more Legacies, and provides that if a Deficiency ſhould hap- 
pen, then 2001. given by his Will for re-building a Chapel ſhould = fal, 

| ; ety 


Ju Ab by a Defe& of Aſſets all Legatees are to be paid in Proporti- 


M. R. MS. Rep. Paſch 4 Geo. Canc. Davis v. Davis. Lc e, 2: LH he 


Fee Carne 2 06. 


{rs thould tall ſhort, it muſt be taken Generally, viz. It by any Means there 


"ther Charities, and in the ſame Will apprehending there would be a 


— 


— 


Deviſe. 
ect, but only a convenient Part toward beautitying che Old Chat 
nere happened a Deficiency, and thereupon it was decreed by the 1 
ter of the Rolls, that the Legacies in the former Part of the Will 50 
be preferred, and thoſe in the latter thould be loſt, and likewiſe the 1 
gacies in the Codicil ſhould abate in Proportion, had it not been 0 
cified that they ſhould in Caſe ol Deficiency be paid our of the 2 

* S.P. by and that the * Charity Legacies ſhould abate in Proportion with the 
Ld. C. Par- others, but the 3 J. given to the Poor was taken as Part of the '* ies 


—— 


ker, who 


ſaid that and ſo no Abatement. 2 Wms's Rep. 23. Paſch. 1722. Attorney 7 
though the neral v. Robins, | | 

Romans pre- | 

ferred a Pious or Charitable Legacy to others, yet our Law does not. Mich. 1720. W 
675 Attorney Genc ral v. Hudſon. 
Anſdom & al', S. P. and ſeems to be S. C. 


ms's Rey, 


MS. Rep. Mich. 7 Geo. in Canc. Attorney General; 


39. Where ſeveral Legacies are given ont of Bonds, Securities &c. and 
theſe tall deficient there thall be an Abatement among them only, and 
not affect other Legatees; Where there are ſeveral Pecuniary Legatees 
they mult abate in Proportion, but no Specifick Legaree, except in 
Caſe of his Legacy. Per Maſter of the Rolls, Hill. Vac 1923. 

40. An Eftate Pur Auter Vie was limited in Truft for A. bis Execute 
and Adminiſtrators after the Death of F. F. in Poſſeſſion. A. deviſe 
this Reverſion to his Wife for Life, Remainder over; and dying in- 
debred, a Bill was brought by a Creditor to charge this Eſtate with 
his Debt, and Ld. C. King after decreeing it to be Perfonal Eſtate, 
and that it could not be deviſed away from his Creditors, ſaid, that 
nevertheleſs this being a Specifick Deviſe, all the Reſt of A's Perſonal 
Eſtate not ſpecifically deviſed, mutt be fiiſt applied to pay the Debrs, 
and it there be any other Specifick Deviſe, the ſame ought to come in 
Average wich this, and pay its Proportion, but if that will not ferve, 
all muit be fold ro pay Teftator's Debts. 2 Wms's Rep. 381. Mich. 
1726, Duke of Devon v. Atkins. 

41. Wherea Legacy is given to Executors for Care and Pains, it is 
wrong that. that Caſe ſhould receive a different Determination from 
the Caſe of a Legacy being given to Executors generally, in which i: 
is admitted, that the Executors ought to abate in Proportion with the 
other Legatees; and where a Legacy is given to Executors generally, 
it is underſtood to be for their Care and Pains; and when theſe Words 
are expreſſed in the Will, declaring that the Legacy is given them tor 
their Care and Pains, they are rather the Words of the Scrivener and 
Drawer of the Will, than the Maker of it; tor which Reaſon the 
making a Difference between the one Caſe and the other, would be to 
make a Diſtinction on too ſlight a Foundation. And though the Be- 
queſt is expreſſed to be for Care and Pains, yer Kill t is but a Legacy 
which muſt proceed from the Bounty of the Teſtator. It is not to be conſi- 
dered as a Debt or Contract, for the Care and Trouble of the Execu- 
tor is only the Motive on which the Feſtator exerciſes his Bounty by 
way of Legacy; and let the Motive ot the Bounty be What it will, 
vVhether paſt and executed, or future and execurory, it is all the fame. 
An Executor when he proves the Will, may be ſuppoſed in ſome Mea- 
ſure ro know the State of che Teſtator's Affairs. And if he does prove 
the Well, he takes the Legacy ſubjet# to the Contingency of abating in Caſt 
the Hſtaee proves deficiew. Barnard. Chan. Rep. 435, 436. Paſch. 
1741. Herne v. Herne. 


# 2 EY. 
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(R. d) | Re- 
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(R. d) Reſunding. 
Where Refunding is directed by Will to make an 
Equality. How much ſhall be reſunded. 


3 On the Marriage of M. his Niece agreed to leave Ec. zol. a 

iar in Lands at his Death zo the Children of MH. (tor ſo the 
Caſe in effect was as the ſame was decreed) and afterwards making his 
will, and having therein given an Eſtate to S. a younger Niece, adds 
that if the Eſtate given to his younger Neice 8. ſhould prove of a greater 
Value than what he had before given to his Niece M. then ſo much ſhould 
be taken from S. and be refunded to M. as would make them equal. 
t was objected that what the Children of M. were intitled to by the 
Marriage Articles, could not be taken as given to M. Bur Ld. C. 
King held clealy rhat the Provition by the Marriage Articles for the 
Children of M. ought to be looked upon as Part of the Provition for 
M. and as done for her, ſince it was doing that for her Children which 
otherwiſe ſhe or her Husband would have been obliged to do them- 
elves. 2 Wms's Rep. 343. Hill. 1725. Thomas v. Bennet. 


9 „ %- 
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| 18.4) Remedy for Legatees and Deviſces. 


. Man ſhall have Treſpaſs of any thing certain which is deviſed 
to him before he has the Poſſeſſion of it; contra of a Thing 
uncertain 3 Brook ſays, quod mirum, for it may be that there are Debts 
which are not paid. Br. Deviſe, pl. 30. cites 27 H. 6.8. 
2. A Term for 7ears is deviſed to A, the Executors of the Deviſor en- If a Deviſee 
tered into the Land deviſed to the Uſe of Deviſee; Per Cur. it is a ſuffi. Suters in'o 4 


cient Poſſeſſion tor the Deviſee. 3 Le. 6. pl. 15. 2 Eliz. C. B. Anon. 2 

2 Fo Lg: as without the 
Delivery of the Executor, the Execu'or may bring an Action of Treſpaſs againſt him. Arg. Bridgm. 54. 
cites 20 E 4. 9 2 H. 6. 16. 11 H. 4.84. 37H. 6. 30. 


3. Deviſee by a Deviſe has hut a Title of Entry, which ſhall not be 2 Le. 190. 
bonn vy any Deſcent as Entry for Mortmain, for Condition broken; Pl. 239. Sir 
ker three J. againſt Anderſon J. and afterwards all agreed, that by the eee 
Deviſe and Death of the Deviſor the Frank-Tenement in Law and the Caſe. S. C. 
Fre was veſted in the Deviſee ee that the Heir had demiſed upon the 
the Premiſes to F. F. and had receive the Rent of J. S. and he died with- Death of the 
uit having made any Special Entry, but only walking over the Lund with- Deviſor an 
3 * Ofhce was 

out any ſpecial Claim; for by this the Heir did not gain any Seiſin to found with- 
im, and ſo could not die ſeiſed, and conſequently there could be no out any men- 
ſcent, and then the Entry of the Deviſee was lawful. Le. 209. Ne = wet 
<10. pl. 293. Mich. 31 & 32 Eliz. C. B. Matthewſon v. Trott. Wat 0 
fd and leaſed 211 nan . . e Queen | 

the Lands ſo deviſed to a Stranger during the Minority of the Heir. The Heir 


mes of full Age and has Livery of the Whole, and without any expreſs Entry leaſes the Lands for 


Age e e Rent; The Leſſee enters and pays the Rent to the Heir; the Heir dies; the Leſſee 
* er his 


wr enter d, and per Curiam his Entry is lawful., 


5 Q . 


Term, and the Rent is yearly paid to the right Heir of the Deviſor ; and now the 


— — - ——— — — - 


We 1 — - 246 . 33 r 
2 KO * ” 2 


20 Deviſe. 


* * 
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It ſeems that 4. A. deviſed his Lands to B. and dies, and a Stranger enters and dn 


in enther ſeiſed betore any Entry by the Deviſee, now is the Deviſee witho 
Ce Joſe Arg. 2 Le. 147. cites 1 Cro. 92. Owen 96. | IG 


ſcent rukes | 
away the 4 3 83 re at: 7 

Entry. See Cro C. 250, Hulme v. Heylock.— It the Heir enters and many Deſcents follow, yet B. ms 
enter at any T ime, for his Entry doth not make an Abatement or Wrong, but may well ſtand with th, 
Deviſe ; for if the Deviſe be war d, or the Deviſee deſers the Execution of the Deviſe, it is Rexf 
that che Heir enter and take the Profits till the Deyiſee entereth, but if a Stranger abateth after * 
Death of the Deviſor, and dies ſeiſed. the ſame ſhall rake away the Deſcent. 2 Le. 190. pl. 2 4 
Mich 32 Eliz. C B. dir Anthony Denny's Caſe. | | W 


5. Leaſe for Years is devifed to A. Execiitor enters and takes 4 nn, 
Leaſe ; the Court ſeem'd to incline that A. may have the Term as Le. 
gacy notwithſtanding the Surrender by the Executor in accepting a ney 
Leaſe. Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. Love. 
6. It the Heir of the Deviſor enters and holds the Deviſe out, he may 
either enser or have his Writ, called Ex gravi ®uerela, and this Writ 
(without particular Uſage) is incident ro the Deviſe. For otherwiſe 
if « Diſcent were caſt be fore the Deviſee did enter, the Deviſee ſhould 
have no Remedy after an actual Poſſeſſion, This Writ (Ex gra 
'Querela) lies _ for then the Deviſee may have his ordinary Remedy 
at the Common Law. Co. Litt. 111. a. | | 
Ibid 132. 7. A Legacy decreed. Toth. 130. cites Mich, y Car. Lord Pembroke | 


v. Fletcher. 


8. The Civilians ſaid, that a Legatee that had got Adminiſtration, 
thoꝰ it be afterward repealed upon a Citation, ſhould yet retein tor his 
Legacy; But not ſo upon an Appeal, for there the Adminiſtration is 
void _- Initio. Vent. 219. Trin. 24 Car. 2. B. R. in Cafe of Thomas 
v. Butler. : | 

9. A. ſeiſed in Fee deviſed to his Children 1000 1. payable at ſeveral 
Times, by gol. per Annum, with which Sums he charged his Lands to be 
thereout paid, and then died ; one Payment of gol. incurred due, then 
the Lands were aliened by Fine and Proclamations aud pve] cars paſſed. The | 
Deviſee ſued for the Whole; but decreed, that What grew due after 
the Fine, was barred by the Fine, but not the 5ol. due before; for a 
Truſt is barred by Fine. 2 Chan. Caſes 247. Hill. 30 & 31 Car. 2. 
Wakelin v. Warner. 

10. A Suit was begun for a Legacy and to diſcover Aſſets, no Aſſets 
ſuſſicient being diſcovered. After other Aſſets came to the Executors 
Haads, and a ſecond Bill tor the Legacy and Aſſets therean diſcovered. Ld. 
Ceancellor gave Decree for the Legacy and Damages from the firſt Bill 
exhibited, tor that was a good Demand tor the Legacy though it ws 
not proſecuted, and aot only from Time of Aſſets. 2 Ch. Caſes 2 

Hill 30 & 31 Car. 2 Anon. 
11. It Legacies are given by Will, and that in Caſe of Non-Paymen 
the Legatees may enter and enjoy the Profits of ſuch and ſuch Land 1 

ſatisfed ; no Demand is neceflary, for it is no Forfeiture but an Execu- 
tory Deviſe . there be a Place and Time appointed for Payment; 
Per Pemberton Ch. J. at che Aſſiſes. 2 Show. 185. Hill. 33 & 3 
Car. 2. Pierſonv. Sorrell. | 

12. If a Lacy be given to two, one cannot ſue ; or if Re/iduum BY 
norum be given zo ſeveral, they mult all join; but when Legacies le 
given to ſeveral Perſons, each may ſue alone tor his own Legacy; et 
che Solicitor General. 2 Chan. Caſes 124. Mich. 34 Car. 3. in Caſe a 

Haycock v. Haycock. 


13 K 


At Deyiſe. 28 427 
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13. II Executor ſells in Prejudice of @ Specifick or Reſiduary Legatee, 
they may have their Remedy againſt the Executor, but not follow the 
Eſtate into the Hands of a Purchaſor ; Per Cur. 2 Vern, 445. pl. 409. 
Mich. 173. Humble v. Bill. | N 

14. Deviſee may bring an Original Bill in Nature of a Bill of Revi- TW _ | 
vor, and ſhall have the fame Advantage of a Decree as an Heir or Ex- . 
ecutor, and the Defendant is not at Liberty to make a new Defence; in Caſe of 
per Cowper K. 2 Vern. 548. Paſch. 1711. Clare v. Wordell. Minſhul | 

. Mokury 

15. If a Creditor or Legatee, not Party to the Cauſe, comes in before 
the Maſter, he ſhall have his Co/ts, for it was in his Power to have 
brought a Bill for his Legacy or Debt, which would have put the Eſtate 
'0 turrher Charge; Per Ld. Macclesfield. 2 W ms's Rep. 27. Trin. 


i722, Maxwell v. Whettenhall. 


CAO "I 1 * „ 
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(T. d) Remedy ſor Legatees, where the Perſonal Aſſets 
are diminiſhed &c. by Creditors. 


1. Seiſed in Fee and indebted by Bouds, by Will gives Legacy Ld. Keeper 
N. to Children (whom he had other iſe provided tor before) and took Notice 
deviſed his Land to his Eldef# Son in Tail. The Eldeſt Son being Exe- chat wy > 
cutor, pays the Bond with the Perſonal Eſtate. The Legatees by Bill oo Yoanger 
pray'd to be let into the Place of the Bond Creditors, and to be Children 
paid out of the Land. The Court ſeemed to admit that it the Lands were other- 
had deſcended, the Igatees might have been relieved out of the Real vi Teo. 
Eſtate, bur ſince A. had deviſed the Lands, it was reſolved they ought ere "itn 
to be exempted ; For it was as much A's Intention that the Devilee being de- 
ſhould have this Land, as the others thould have the Legacies, and a viſcd to em, 
Specifick Legacy is never broke in upon in order to make good a Pecu- ang there 
mary one; and this Caſe is out of the Statute againſt Fraudulent De- Bebe, (che 
viſes, becauſe the Debts are paid, and the Children, being otherwiie pro- bein aich 
vided for, are not in the Nature of Creditors. Nota, This was on Ap- the Statute 
peal from the Rolls, where the Maſter held that the Real and Perſonal e aut of the 


Eſtate thould be ſo charged that both the Debts and Legacies thould "wg do 8 
de paid. Per Harcourt C. 2 Salk. 416. pl. 3. Hern v. Merrick. tte Heir be- 


HAS! SY N Fe ing Deviſee 
in Tail of the Lands, the Legatees ſhould have no Remedy to come upon the Real Effate in the 


Place of the Bond Creditors, but ſaid he would reſerve that Point, and ordered Precedents to be 
ſearched. Wms's Rep 201. to 204. Trin. 1112. S. C. -»—— The Reporter adds, pag. 204. Thar 
Mich. 1720. in the Caſe of Giiften v. Birt, this Decretal Order of Hern v Merrick was produc'd, and 
it appeared that this Caſe was net reſolved by Ld. Harcourt, bur adjourned for further Conſideration. 


2. Mr. Vernon ſaid there had been Caſes decreed in this Court, that 
where a Legatee has been forced to abate of his Perſonal Legacy to- 
wards Payment of Debts, he had been et in to fand in the Place of a 
Creditor to recover his roportionable Satisſaction our of the Real Eſtate 
deviſed to be ſold for Payment of Debrs. G. Equ. R. 93. Mich. 9 Ana. 
in Caſe of Hall v. Brooker. | 18 ä 
3. If a Man by Will gives a Leaſe or Horſe, or any Specifick Legacy, $ P. Mm. 
and leaves a Debt by Mortgage or Bond in which the Heir 1s bound ; the Rev. 81, 


Heir ſhall not compel the Specifick Legatee to part with his Legacy ky 7195 
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Burton v. 


Pierpoint. 


Macclesfield. Wms's Rep. 730. Mich. 1921. in Caſe of T ipping v. 


cover their Legacies out of rhe Perſonal Eſtate, then che Brother ſhall 


Devile. 


Eaſe of the Real Eſtate 3 but though rhe Creditor may ſubje& this 
Specifick Legacy to his Debt, yet the Specifick or other Legatee {hail 
in Equity ſtand in the Place of the Bond Creditor or Mortgagee, and 
take as much out of the Real Aſſets as ſuch Creditor by Bond or More- 
gage ſhall have taken from his Specifick or other Legacy. Per Lord © 


Tipping. 

7 * mortgaged his Lands and then makes his Will, and lays, after 
Payment of my Debts and Funeral Charges, which I will to be firſt paid 
I give my Freehold Eſtate in K. to my Wife for Life, chargeable with an 
Annuity of zol. for Life to E. K. and after my Wife's Death I give ty 
ſaid Freehold Eſtate ſo charged to H. F. and K. and directs the Rej;qye 9. 
his Perſonal Eſtate to be plac'd ont at Intereſt, and to be paid to his Wits 
for her Life, and after to be divided between H. F. and K. and gave 1500}, 
to his Wife, provided ſhe accepts the Deviſes and Bequeſts in Lieu of 
Dower. The Perſonal Eſtate was not ſufficient to pay the 15901, if the 
ſame ſhould be apply'd in Eaſe of the Real. Lord C. Talbot decreed 
that the Legatees be paid out of rhe Perſonal Eitate, in Caſe the Mort- 
gagee keeps to che Real; and if he falls upon the Perſonal, they hare 
a Right to ſtand in his Room for ſo much out of the Real Eſtate as he 
ſhall take out of the Perſonal ; that being a proper Fund for their Pay- 
ment. Caſes in Equ. in Ld. Talbot's Time 53. Mich. 1734. Lutkins 
v. Leigh. | 

2 it one owes Debts by Bond, and deviſes his Lands to F. S. in Fe, 
and leaves a Sperifick Legacy, and dies, and the Bond Creditors come upon 
the Specifick Legacy for Payment of his Dett, the Specifick Legatee ſhall 
not ſtand in the Place of the Bond Creditor to charge the Land, be. 
cauſe the Deviſee of the Land is as much a Specifick Deviſee as the Le- 
gatee of a Specifck Legacy. 3 Wms's Rep. 324. Trin. 1934. Haſle- 
wood v. Pope. 


. — ö I. — — 
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(V. d) Remedy for Legatees &c. where the Charge 1s 
on Lands, which provę deficient. 


1. Gave Legacies to his Daughters, charging his Real Eftate with 
X. Payment thereoſ, and other Legacies 0 his Brother, without 
charging his Real Eftate with Payment of them. If the Daughters re. 


ſtand in the Place of the Daughters, and take ſo much out of the Land 
tor their Legacies as the Daughters had exhauſted out of the Perſonal 
Aſſets, and ſo it was decreed by the Maſter of the Rolls. 2 Wms's 
Rep. (619.) Trin. 1731. Bligh v. E. of Daraley. | 


(w. d) Le 


1 «het 
i _— 


1 


3 | Deviſe. 3 4 42 9 


(W. d) Legacy. 


Remedy in what Court. 


. IN Treſpaſs it was faid for Law that if a Man deviſes a Thing cer. 
| tain to another, and dies, as a Horſe &c. and a Stranger takes it, 
che Deviſee ſhall have Action of Treſpaſs ; and contra if it be uncertain, 
15 if it is of the Third Part of his Goods &c. there is no Remedy but to 
ſue jor it in the Spiritual Curt. And this ſeems to be in the firſt Caſe 
between the Devilee and a Stranger; But Quzre if he may take it our 
ot the Poſſeſſion of the Executor; for it may be that the Debts exceed 
the Goods 3 and then the Deviſe is void. Br. Deviſe, pl. 6. cites 2 
H. 6. 8. | 
2. Goods are deviſed to B. the Son and Heir of A. B ſues in the Spi- 
ritual Court; Executors ſay that B. is not Son and Heir of A. This 
ſail be try'd in the Spiritual Court. Kelw. 110. a. pl. 33. Caſus in- 
certi Temporis. | 
43. A. deviſed a Term for Years to B. B. may ſue the Executor in the 
$pivitnal Court to execute the Legacy. Arg. Pl. C. 543. b. Hill. 21 
Eliz. in Cafe of Paramour v. Yardley. 
4. A Motion, that where the Plaintiffs had exhibited their Bil to be 
diſcharged 4 a Legacy, the Defendant fance his Suit ſued in the Spiritual 
Court ; and therefore Day to ſhew Cauſe why an Injunion ſhould not 
be granted. Cary's Rep. 104. cites 21 and 22 Eliz. Parre & Ux. v. 
Tipelady & Ux. | 
5. Lands were deviſed to be ſold for Payment of Legacies ; the Lands Becauſe the 
temp ſold, the Suit for the Money to be diſtributed may be in the Spi- Land being 
rival Court, contrary to rhe ya in 4 and 5 P. and Mariæ, altho' fold, the 


it be riſing out of Land; per Barkley J. and agreed by Croke J. Cro. _ 


Perſonal, and 
C. 396, 397. and cites 9 El. D. 254. Aﬀers 3 


Hands of 
the Executors; per Croke J. Cro. C. 399. — See 2 Bulſ. 25% Samborn v Samborn ; per Coke Ch. J. 


cor tra, unleſs where the Deviſe is that Feoffees ſhall ſell the Land, and the Money remain in their 
Hands to pay Legacies with. But if the Deviſe be of Land to be ſold by J. S. and 1001. to be diſpoſed 
« io A. 1001. to B. this laſt belongs only to the Common Law, but the other properly to the Spiri- 
wa, Crurt, Apreed to per omnes. S. P. 2 Le. 119, pl. 163. Mich 29 and 30 Eliz, B. R. Ge- 
ring's Caſe, S P. Poph. 59. Mich, 36 and 37 Eliz, B. R. Lord Rich's Cafe, 


6. A Legacy was given upon Condition ; the Legatee promiſed and 
agreed to pertorm the Condition, and then ſued in'the Spiritual Courr, 
and the Executor pleaded this Matter there, which was refuſed, and ſo 


2 Prohibition was granted. Cro. E. 274. pl. 3. Hill. 34 Eliz. C. B. 
Pet y. Baſeden. 


Executor gives Bond to Legatee to pay the Legacy at a Day certain. * The Le- 
Legarce before the Day ſues in Spiritual Court. Prohibition was grant- gacy is 
ed; tor the Legacy is extind# ; But per Williams J. if the Bond had 1 
dzen made 10 a Stranger, the Legacy was not extinct. 2 Brownl. 1 1. g Riad 228 
Mich. 8 Jac. B. R. 328. 


Per Cur. in 


i a | Caſe of Cu- 
* v. Dewsbury ; and denied the Opinion of Doderidge J. 2 Roll R. C160. Paſch. 18 Jac. B. R.] 


i Cardiner's Caſe; where Doderidge held that in ſuch Caſe the Obligee may ſue for the Legacy in 
* Court Chriſtian or at Common Law upon the Obligation; For he ſaid that the taking the Obli- 
won tor Payment had not totally deſtroyed the Nature of the Legacy. See the Opinion by 
ade rſon as to a Covenant by the Executor for Payment, that if the Legatee «afterwards ſues the Ex- 


mag in the Spiritual Court atterwards, he ſhall have a Prohibition, Qued Cæteri Juſticiaris negave- 
l. 2 Le, 119, 120. pl. 164. 29 and 30 Eliz. C. B. 


5 R 8. If 
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* Brownl 8. If a Legacy be granted out of Lands in * Fee-Simple, this ſhall g 
34 S. P. be ſued tor in the Spiritual Court. But it one by Will deviſe Ln * 
be ſold for Payment of Legacies, this ſhall be ſued tor in the Soria 
Court, by the Opinion ot the Whole Court. Brownl. 3 2. Anon. ; 
Whether 9. It a Legacy be granted out of Leaſes, the Suit may be in the 8; 
1 . ritual Court, and ſhall not be prohibited. Browal, 34. Anon. 
Term was ſuable in the Spiritual Court was doubted by Keeling and Twiſden, but Wind), 
thought ic did; ſed Adjornatur. Lev. 180. Paſch. 18 Car. z. B. K. Rofſe v Roſſe, iq as 
pl. 7. Rumſey v. Roſs. S. C. and Prohibition denied. J 


P ro. An Executor was ſued in the Spiritual Court for 4 Legacy, who 
pleaded a Recovery in Debt againſt him at Common Law, ultra which tg 
ſatisfy, he had wo Aſſets ; The Plaigtiff there ſaid ihe Recovery wr 
Covi, and that the Plaintiff who recovered the Debt offered to dif 
charge the Judgment, and the Defeadant would not. Reſol ved that 
the Covin was properly examinable in che Spiritual Court, becauſe 
the Legatee could nor fue for the Legacy at Common Law, and there. 
tore Prohibition in this Caſe was denied. Mo. gt7, 918. pl. 1307 
Paſch. x4 Jac. B. R. Lloyd v. Maddox. | 
11. It 4 Debt, Obligation, or ſuch like Thing is Aion be deviſes 
to another, the Deviſee hath no means to recover it, but by Suit in th; 
Spiritual Court, or in ſome Court of Equity to compel the Executor to ſue 
for it himſelf, or to make to the Legatee a Letter of Attorney to ſue for 
it ia the Executor's Name unleſs he be made Executor as to the Debt, and 
yet it the Legatee have the Bond, or Specialty in his Hands he may 
deliver it up or cancel it. So it is to be underſtood of the bequeath. 
ing of Money payable upon a Mortgage. See Perk. S. 527. Wenty, 
Cn, Ott. Executors 18. | 
So where 12. It a Legacy be of Twenty Oxen, and a Suit is commenced in 
« Bone che Eccleſiaſtical Court, and the other pleads Payment of 20 L in $4- 
ber tbe 4/6. Citation, there the Proceeding muſt be ar Common-Law, becauſe the 
wy. Her, Legacy is altered. Per Velverton J. Her. $7. Paſch 4 Car. C. B. War- 


166 Champ- her v. Barret. 
mey's Caſe, 


——  Yclv. 39 Goodwin v. Goodwin. 8 Mod. 328. Cuband v. Dewsbury. 


13. Where a Suit is in the Ecclehaftical Court for Lands and Goals, 
a Prohibition may be granted as to the Lands and they may proceed 
there notwithſtanding as to the Goods. Sty. 10. Patch. 23 Car. Betſ- 
worth v. Betſworth. | 
14. The #ftate of the Teftator into whoſe Hands ſoever it comes (be- 
tides the Executors) {hall be liable to Legacies, and fuch Perſon may 
be ſued in Chancery as well as the Executor. Chan Caſes 57. Trin. 
is Car. 2. Nicholſon v. Sherman. 
15. & may the #xecutor of an Executor, if it be charged that the 
Gr Teſtator's Eſtate had come to fuck an Executot's Hands. Chan. 
Caſes 57. S. C. | 
So where 16. A Vill by which a Legacy is given being under Probate Eccleli- | 
Groſs e & 8 5 c 
Frauds in aſtical 18 pretended by the Executor to have been revoked. Per et- 
beaivrins tries C. the Will is under Probate Eccleſiaſtical, and I will not try 1. 
the Will here, but go to the Eccleſiaſtical Court and prove it chere. 2 Chan, Cal's 


wow: ves 178. Mich. 2 Jae. 2. Attorney General v. Ryder. 
ye 


Will relating only to Perſonal Eftate, Chancery will not intermeddle ſe long as the Probate i 5 
Force; Per 1.4. Jeffries. 2 Vern. 8. pl. 5. Trin. 1686. Archer v. Morſe.--— But a Will ſo obtain 
mall have wo Aid in Chancery; Per Ld. Jeffries, Ibid. 76. Trin. 1688. Nelſon v. Oldfield. 


1 I conceive the Ordinary may £xforce Payment of Debts on Gs 
trads as well as Legacies, or Marriage Money and no Prohibition 7 


Deviſe. 


per Vaughan Ch. J. Vaugh. 97. Trin. 22 Car. 2, C. B. in Caſe of Edg- 
b v. Dee. 

mM Bills to examine Witneſſes in Order to prove à Codicil which he 
rerended was made by Defendant's Teſtator, whereby he bequeath- 
Id to the Plaintiff all his Goods then in the Plaintiff's Poſſeſſion. But 
ir appearing that this Matter was depending on an Appeal in the Arches, 
the Detendant demurred, for that it is a meer Teſtamentary Cauſe and 
properly cognizable by the Spiritual Court, where the fame is now liti- 
vared and where Plaintiff has a proper Remedy for the Recovery and 
Relief, and Demurrer allowed. Fin. R. 218. Trin. 2) Car. 2. Caw- 
ton v. Helwyes. f 

19. Bill in Chancery was brought by a Ręſduary Legatee to have a 
a Legacy of 251. and an Account of Rents and Profits of à certain 
Farm athgned by Teſtator's Father to Teſtator for 900 l. And this 
Kill was brought againſt an Hxecittor of an Executor, and an Account 
was decreed accordingly. Fin. R. 39. Mich. 25 Car. 2. Shrimpton (by 
Bill of Revivor) v. Holman, 

20. None can ſue in the Ectleſiaſtical Court for a Zegacy ariſiug In Caſe of 
cut of Land, becauſe not within their Conuſance. 2 Show. 50. pl. 36. : Legacy $ 
Paich 31 Car. 2. B. R. Baſtard v. Stockwell. eps. * 


Lenſes Suit 
in Spiritual Court ſhall not be prohibited Brownl. 34. 8. P.— Cro. J. 279. pl. 9. Paſch. 9 ” B. N. 
Love v. Maplesden, where the Lands charged were Part Free held and Parr Leaſehold, a Con- 
ſuhation was awarded it being a meer Perſonal Legacy and the ſame being raiſed by the Deviſe of the 
Lend and he being dead without Payment, and there being no Action maintainable at Common» 
Law for it by Account againſt his Executors or otherwiſe 5 But Williams J. doubted. 
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21. After Sentence againft an Executor for a Legacy in the Spiritual 
Court, the Executor brought a Bill here againſt the Legatee for an 
Account of what Perſonal Eſtate of the Teſtator's had come to the Le- 
zutce's Hands in Order to enable him to pay Debts; Decreed an 
Account and the Plaintiff ro be examined on Taterrogatories as to the 
Value of the Ejtate, and what comes to his Hands, in which Detendant 
was not to be concluded but admitted to make what Proot ſhe could to 
prove Aſſets in Plaintiff's Hands, and if he has Aſſets to pay the Le- 
gacy then he is to pay the ſame with Iatereſt and full Colts both here 
and in the Sola, Court. Fin. R. 434. Mich. 31 Car. 2. Bland v. 

Elliot & al'. 

22, It the Spiritual Court would compel an Exccutor to pay a Legacy 

withorr Security to refund there ſhall go a Prohibition; Per Ld. Chan- 

cellor. Vern. 93. Mich. 1682. cites the Caſe of Knight v Clarke. 

23' Legatee Infant ſues in Spiritual Court and pending Suit in the Executor 
Hiritual Court ſues tn Chancery, the former Suir depending being plead- 4 e * 
ed the Plea was diſallowed; for there is no ſuch Security for the In- Egge mi. 
lant's Advantage as here and poſſibly not for Intereſt, if placed our, and be ſued 
lor bringing in Account here &c. 2 Chan. Caſes 85. Hill. 33 & 34 both in 
Car. 2. Howell v. Waldron. | N : 
cout and alſo at the ſawe Time in the Prerogative Court to bring in an Inventory. Per Ld Keeper 
bridgman. 3 Ch. R. 72. 4 Dec. 1671. Digby v. Cornwallis. 


24. A Perſonal Legacy to an Infant is more properly cognizable in 
Chancery then in the Eccleſiaſtical Court, and if the Matter had 
proceeded to a Sentence in the Ecclefiaſtical Court it was proper to 
cme here tor the Executor's Indemnity, and that here Legatees were 
"© give Security tor the Money, but not there, and this Court would 
ice the Money put out for the Children. Vern. 26. Hill. 33 & 34 
Car. 2. Horrel v. Waldron. Wet | 
0 25. The Civil Law is the Law by which Legatory Matters are to be 
clermined, and the Spiritual Court has unqueſtionably che proper 


Jurit- 
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uriſdiction thereof, and it by their Law there is a Preference given 
to Charitable Legacies, Chancery has no Power to alter the Lay in that 
Point; Per North Keeper, and retuſed to grant any Injunction, or di. 
rect Security for refundirig in Caſe of Deficiency of Aſſets. Vern, 230 
pl. 226. Hill. 1683. Fielding v. Bond. 7 

26 A Bill may be brought againſt an Executor for Diſcovery of the 
Perſonal Eftate before the Will is proved, or during the Litigation 
thereof in the Spiritual Court. 2 Vern. 49. pl. 47. Paſch. 1688, Dy]. 
wich College v. Johnſon. 

27. If Executor be to pay Legacies in another Dioceſe where there ar, 
no Bona Notabilia, the Way is to transfer the Will thither where the 
Legatee lives. Arg. 12 Mod. 252. Mich. 10 W. 3. cites Godb, 191. 2 
Brownl. 12. 1 

28. Executor being in a Dioceſe out of his own, but where Guogs lay 
was denied a Prohibition, becauſe cirable in Reſpect of the Locality, 
Arg. 12 Mod. 252. cited by Serjeant Genner as an Anonymous Caſe, 
about 5 W. & M. Ibid. | 

29. If a Mill be proved in the Pterogative Court, let Executor be where 
he will, they of the Prerogative Court ſhall compel him to pay Le. 
gacies; Per Holt Ch. J. Ibid. Mich. 10 W. 3. 

30. If Money be deviſed out of Lands, ſuch Deviſee may have Det 
againſt the Owner of the Land tor the Money upon the Statute of 32 
H. 8. ot Wills, and the Action muſt be againſt the Tenant ; Per Holt 
Ch. J. 6 Mod. 26. Mich. 2 Ann. B. R. Anon. | 

31. Any Perſon intitled to Diſtribution within the 22 Car. 2. cap. 10. is 
by Conſequence intitled to ſue the Adminiſtrator in the Spiritual Gan to 
make good his Account by Proofs and Examination upon Oath, a8 
Legatee was againſt an Executor before that Statute; Per Cur, 1 Salk, 
251. pl. 3. Hill. 6 Ann. B. R. The Archbiſhop of Canterbury v. Willis, 

32. An Injunction may not be obtained in Chancery to ftay a Suit in 
Spiritual Court for a Legacy upon a Suggeſtion of Payment, it being a 
Matter there determinable and triable ; but contra on Suggeſtion of 4 
Collateral Satisfaction, as a Gitt of Land &c. Per Maſter ot the Rolls, 
Paſch. 1718. | 

33. Where the Eccleſiaſtical Court and Chancery have a Concurrent 
Furiſdiftion, which ever is firſt poſſeſſed of the Cauſe has a Right to 
proceed, and the ſame of all other Courts. But where the Husband 
ſues in the Spiritual Court for a Legacy given to the Wife Chancery 
has granted an Ixjundt ion to ſtay Proceedings, becauſe that Court cannot 
oblige him to make an adequate Settlement on her. Chan. Prec. 546. Mich. 
1720. Nicholas v. Nicholas. PEA 


— 1 


(X. d) Remedy for Deviſee. Where and How. 
In Reſpect of Lands charged &c. 


Becauſe it is 1. IJ F one deviſes Rent out of his Land and charges the Land with © 
only a Rent- Diftreſs, the Deviſee may make Uſe of the Remedy, but unleſ 
* . "ro Power be given him by che Will to di/frain, he may not diſtrain for it, 
b. "os Dyer 348. a. b. pl. 13. Hill. 18. Eliz. Anon. | 
Hill. 4 Jac. C. B. Brediman's Caſe, 


* , WM nnn Ty 


2. Deviſee may maintain an Action & Common Law againſt a Tertt- 


tenant for a Legacy deviſed out of Land; for where a Statute, L 


—_—_ ͥ 
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«arte of Wills gives a Right, the party by Conſequence ſhall have an 
Sr at Law to recover it; Per Holt Ch. J. 2 Salk. 415. pl, 1. Mich, 
2 Ann. B. R. Ewer v. Jones. 
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(V. d) What ſhall be chargeable with Legacies. 


. ESTATOR's Eſtate in whoſoever Hands is Iiable in Equity to 
Legacies, Chan. Caſes 57. Trin. 15 Car. 3. Nicholſon v. 

herman. | | 

: 2. A Leaſe renewed by an Executor in ſome Caſes ſhall be liable to a 

Legacy ron by the Teſtator. Chan. Caſes 191. Mich, 22. Car. 2. 

olt v. Holt. | 

8 3. If a Man gives a Legacy and chargeth it upon Black- Acre, although 

this be wot [uffiezent to anſwer the full Value of the Legacy, yet it ſhall 

not be charged on the Perſonal Eſtate. 2 Freem. Rep. 22 pl. 21. 

Trin. 1677. Anon. (EET: | 

4. And it was faid per Ld. Chanc. that if a Man deviſeth 100. out of 
a Leaſe for Years, and the Leaſe is determined, yet the Legatee ſhall 
never reſort to the Perſonal Eſtate tor this Legacy. 2 Freem. Rep. 22. 
pl. 21. Trin. 16779, Anon. 

5. Mortgagor entered into a Statute to pay the Money and made 
his Will and deviſed. 500 J. to his Daughter and died. The Perſonal 
kate was taken in Execution on the Statute ſo that there was net Aſſets 
lufficient to pay the 500 l. Legacy; decreed that now the Real Et- 
ſtate which was in Mortgage thall make good what was taken out 
ot the Perſonal Eſtate and ſo the Legaree was relieved. 2 Chan. 
Caſes 4. Mich. 32 Car. 2. Anon. 

6. The Father having a Son and a Daughter, made a Will and de- 
vifed in theſe Words following (viz.) And as tor my Worldly Eſtate 
which God hath bleſſed me with, I give my Daughter 10/. to be paid by 
ny Executor, and I give her 101. a Year during her Life to be paid by 
Olarterly Payments; and all the reſt of my Real and Perſonal Eſtate 1 
give to ny Sou &c. The Detendant had imbezzled the Perſonal Eitate, 
and was gone into W hite-Fryers ; and now the Complainant exhi- 
bited a Bill ro charge the Real Eſtate with this Annuity of 1ol. aYear. 
Philips toi the Complainant argued, that the Real Eſtate ought to 
be charged with the Payment thereof, becauſe the Teſtator having 
the Proſpect of his whole Ettate betore him, did out of it deviſe this 
Aunuity to be paid to his Daughter by expreſs Words, and that by the 


| give to my Son &c. it muſt be reaſonably adjudged, that he intend- 
ed his Real Eftate ſhould be charged with this Annuity, for the Words, 
all rhe reſt of my Real Eſtate &c. muſt import all the Reſt after the 
Annuity ſatisfied, and can have no other Conſtruction. The Court 
doubted of this Matter, but ſaid, it was reaſonable the Detendanc ſhould 
6k 28 to pertorm the Will. Nelf. Chan. Rep. 155, 156. 1689. 
oyce's Caſe. | 


be liable and the rather becauſe it is a Proviſion tor a diſinherited Heir. 


Pelham, 


3 38 


Words following, (viz.) all the reſt of my Real and Perſonal Eſtate 


. The Father by Will gave Land to his Younger Son and made him 12 Ait⸗ 
Executor, and gave an Annuity of 5 l. per Annum to bis Kldeft Sou, but This Caſe 
does not expreſly charge the Land. But decreed per Lds Commitho- was denied 


ners that the Deviſee of the Land being alſo Executor the Land ſhall 8 N 
Ich. 

November, 

1738. in 


2 Vern. 143. Trin. 1690. + Elliot v. Hancock. cites * Cloudſley v. 
| WY 4 f 
Miles v. Leigh. (Quart) Fe 


8. A. 


— 


4 di N Deviſe. 


8 A. by Will deviſed his Lande tb his Brother who is bis £1, 
Law in Fee, and gives ſeieral Legacies, ahd makes his Brother es 
tir, deſiring him to fee his Will performed. The Real Eſtate is char ; 
ed with th: Payment of the Legacies. Decreed per Commiſſioners * 
affirmed on Bill of Review. Confirmed in Domo Proc. 2 Very, 226 
pl. 203. Paſch. 1691. Alcock v. Sparhawk. | 

9. A Fre-man ot London deviſed 0 J. for Monrning. Per Cur, Moura. 
ing deviſed by the Will muſt come out of the Legatory Part, and not 
to leſſen the Orphanage or Cuſtomary Part, but it was inſiſted that 
it there had been no Directions by the Will, or Will had only eg. 
ed that the Exprnces ſhould net exceed ſuch a Sum, there the Deduction 
muſt have been out ot the whole Eſtate. 2 Vern. 240. pl. 224, Mich, | 
1691. Deakins v. Buckley. | 

10. A. made his Brother B. Executor, and deviſed to him his Real 
Flate, and will'd that out of his Perſonal Eſtate and a Year's Rent of 
bis Real he ſhould pay his Legacies, and deviſes 40 l. per Annum 0 
C. to maintain him at Cambridge to be paid by his Executor; it was 
proved by D. that the Executor promiſed A. to pay the Annuity, other. 
wiſe A. would have charged his Real Eſtate with the Payment of it; 
it was admitted that the Will had made only the Year's Profits of 

the Real Eſtate liable, but on the Evidence of D. it was decreed, that 
the Real Eſtate ſtands charged with the Annuity; Affirmed on Ap- 
peal to the Lord Keeper. 2 Vern, 506. Trin. 1705. Oldham v. Litch. 
tord. | 

11. A. deviſed Lands to B. in Tail, and 500 J. payable to C. ou a Contin- 
gency, which happened within two Years, but might never have hay. 
pened. In the mean Time the Aſſets were all gone in diſcharging Bond 
Debts. C. thall not charge the Executor who did nothing but what 
he ought to do, nor {hall he and in the Place of the Bond Creditors ſo as 
to charge the Deviſee of the Lands; Per Lord Macclesfield. Ch. Prec. 
540. pl. 334. Mich. 1720. Chitton v. Birr. 
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(Z. d) How affected, or Chargeable with Debts or 


Legacies. 


1. E VIS E to his Wife of the third Part of all his Goods. This 

does not take Place till after Debts and Legacies paid. D. 

| $9. b. pl. 15. Paſch. 36 & 37 H, 8 Quzre. | 

Goldsb 149. 2. Deviſe to his Wite of the Moiety of all his Goods to be equally di. 

pl. 14: S. F. vided between her and his Executors. A. has Goods to the Value ot 

— %. 100 l. and owes by Bond 201. the Wife ſhall have 501. if the Execu- 
Deviſe of tors have Aſſets. D. 164. a. pl. 57. Trin. 4 & 5 P. & M. Anon. 


the Mioiety 3 
of the Perſonal! Eſtate to the Wife, and then of divers Ligacies, and after of the Reſidue to another 


the Wiſe ſhall have a full Moiety, if the other be ſufficient to 2 Debts and the Debts ſhall 
£0 out of the other Moiety. Chan. Caſes 16. Mich. 14 Car. 2. Lee v. Hale, and ci es P. 164 


Chan. Caſes, 3. A Man that had ſeveral Creditors makes his Will, and recites th 
248 Hyxon for the Payment of his Legacies and Debts he deviſes ſuch Lands to # 
« of ang Executors, then he gives 800 J. to his Wife, and 8oo!l. to his Daughit, 
Fin. Rep. &c. and ſays, That his Will is, that theſe ſeveral Sums of N00) 
x95. S. C. Gould be paid of Money raiſed upon the Sale of his Land; and the Value 

of the Land falling Sort of the Debts and Legacies, the Queſtion w, 

whether the Debts and Legacies ſhould equally be paid, or, Whether 


che Debrs ſhould be firſt paid? And it was held by Finch Ld. ney 


> 
[4 


—  —— 


en rhis Caſe the Debts thould be firſt paid. Freem. Rep. 305. 1. 
nh Paſch. 1675. Hickſon v. Witham, en 
37 And he took a Difference, where Lands were conveyed by Deed in 
Truſt for the Payment of Debts and Legacies, there they thould go Pari 


Patlu, and ſhould have proportionable Satisfaction and the Debts 


ould have no Preference; but where Lands were deviſed to an Executor 
1 the Parment of Debts and Legacies, this ſhall be intended that he 
{all have them as Aſſets; becauſe the Teſtator ſhall not be ſuppoſed, 
without expreſs Words, to be ſo unconſcionable, as to give his Eſtate in 
Legacies and leave his Debts unpaid. Freem. Rep. 30s. in pl. 374. 
patch 1675. in Caſe of Hickſon v. Witham. 

5, But 11 he deviſes Lands for the ph, hope | Legacies only, this thall 
not be liable ro Debts, becauſe it was in the Power of the Teſtator to 
diſpoſe of it under what Conditions and to What Purpoſes he pleaſed ; 
and if he would make ſo unconſcionable a Will he ſaid he would not 
make a better Will tor him. Freem. 305. in pl. 374. Paſch. 1675. in 
Caſe of Hickſon v. Witham. 


6. And he agreed farther, that if ſo be he had deviſed that his 4.5 Chan Caſes 
airs ſhould be firſt ſatisfied, and that then the Remainder of the Profits 248 240. 
{ould go his Satisfaction; of his Devts, that then the Legatees ſhould S. C & 


be ſerved before the Creditors ; but the naming of Legatees farit (as to 
ſay Legatees and Debts) gives no Preference; but here his Intention be- 


ing apparently to provide for his Debts and Legacies, thongh the 1. 


Legactcs are ſpecified, and his Deſire that they ſhould be ſatisfied, yer it & 8. P. 


ſhailbe intended in Courſe of Law, and that way that was moſt conſcio— 
nable lor the Teſtator. But here he ſaid, that there being a Proviſion 
for the Payment of his Debts, there ſhould be no Difference between 
ko: ds and Debts upon Contract; but they ſhould be equally ſatis- 
hed, tor being juſt Debts, there thould not be that Ditterence betwixt 
them upon a Nicety of Law, that fome ſhould have all, and others 


none, Frecm. Rep. 305. 306. in pl. 374 Paſch. 1675. in Caſe of 


Hickſon v. Witham. | 

7. A. ſeiſed of Lands in Fee ſubje&t to a Mortgage deviſed them 
to B. for Life, Remainder to C. in Fee and makes B. Executor. A leaves 
Aſſets ſujſicient to pay the Debts, yet C. being only Deviſee and Mi 
Hir, B. thall not be decreed to diſcharge the Mortgage in Favour 
ot C. bur decreed B. to pay one third, and C. two thirds to redeem, 
5 Finch Keeper. Chan. Caſes 271. Hill. 27 & 28 Car. 2. Corniſh v. 
le w. 

8. A ſeiſed of Freehold and Copyhold Lands, whereot the Copy- 
hold was in Mortgage deviſed to B. all her Lands, together with all 
her Perſonal Eſtate for Seven Nears on Condition within that Time to pay 
her Debts, and then deviſed the Fee to C. and if C. died without Iflue, 
then the Fee to go cverto B. Decreed that B. come to an Account and dil- 
charge the Mortgage and then the Mortgagee atlign the ſame to C. 
Fin. K. 218. Hill 29 Car, 2. Pigg v. Coldwell & Edwards. 

9. Devile of Lands to be held by Executors till B. his Son attain 22 
Tears. B. dies before he is 22. Decreed the Executors to hold the 
Land till B. would, if living, have been 22, and the Plaintiffs Debt 
on Bcd to be paid by the next Heir, or the Reverlion to lie liable 


2 cargo therewith, 2 Chan. Rep. 136. 30 Car. 2. Warwick v. 
utler. 


10. There were Legatees of Money in Numero, and Legatees in 


»pecie, The Eſtate fell ſhort; Lord Chancellor was ſtrongly ot Opini- 
on they ought to contribute; For he {aid the Intention ot che Teſtator 
Was as much that one ſhould have all the Money as the other, the 


whole Spccifick Legacy. Bur it being objected that rhe Practice of 


nc Civil Law, and this Court had been otherwiſe ; He ere bo 
* earc 


S. P. accord- 
ipg yv.—— 

in. Rev. 
6. S. C. 
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— 


ſearch Precedents. 2 Chan, Caſes 111. Hill. x Jac. 2. Comim 5; 


Comins. 
11. A. wills all his Debts to be paid befure any of his Legacies or- Gift 


alter mentioned, and then deviſed ſeveral Pecuniary Legacies, and aſter 
in the ſame Will deviſed Lands ro B. on Condition to Pay 51. per 
Ann. Rent to C. Per Jefferies C. the Lands are not ſubjected to — 
Payment of the Teſtator's Debts, The general Clanſe in the Beginnin 
of the Will ſhall be intended only of the Perſonal and the Pecuniar® 
Legacies thereour deviſed. Vern. 457. pl. 432. Paſch. 168) 
Eyles v. Cary. 
112. A. deviſed Land to B. for Payment of Debts, and deviſed 10 * C 


Fin. Rev. 


414. Hill. Lands which A. had mortgaged, and gives C. his Perſonal Eftate, per 
1 Car. 2, Cur, C. mult take the Lands mortgaged cum Onere, and the + Pez. 
+ Lands de- ſonal Eſtate alſo, though deviſed to C. yet muſt be ſubject to the 


3 for Debts, notwithſtanding Lands were deviſed tor Payment of the Devrs, 


Payment of 2 Vern 183. Mich. 1690. Lovel v. Lancaſter. 

Debts, and | : 

the Perſonal Eſtate beqeathed to the Wife. The Perſonal Eſtate was not to be ſubje& to Payment of 
Debts. March v. Fowke & a. Abr. Equ. Caſes 271, Hill. 1724. Adams v. Meyrick. 
Where the Deviſe to the Truſtees was in Truſt, that they do and ſhall Sc. pay Ec. bis Debts, which 
is ſtronger than a bare Charge on his Real Eſtate, and might be intended only Auxiliary to his Per. 
ſonal Eftare, which without Hords of Exemption might be liable in the firſt Place —— . bequeaths 
20 J. to B. cu om he makes Executor, and deviles his Real Eſtate to C. on Condition to pay his Debts with. 
in two Months &c. Decreed per Lords Commiſſioners, that the Perſonal Eſtate ſhall be firſt ap- 
plied to diſcharge the Debts &c. Ch. Prec. 2 Hill. 1639. Gower v. Mead. 

+ Deviſed the Surplus to his Siſters, and his Perſonal Eſtate to his Wite, whom he made Execu. 
trix, ſhe having the Perſonal Eftate exempt from Debts, the Debts being more than the Perſonal 

tate. Chan. Prec. 101. Mich. 1699 Bamſield v. A indham. © cited by Ld. C. Tal. 
bot.” Caſes in Equ. 210. Trin. 1736. in Caſe ot Stapltton v. Colvile. 

* Devi ſee of particular Lands ſhall not have the Benefit of the Perſonal Eſtate, but Heres fans ot 
the whole Eſtate ſhall. Per Rawlinſon Commiſhoner. Ch Prec. 3. Hill. 1689 in Caſe of Gower 
v. Mead. x 

be Perſonal Eſtate though deviſed ſhall pay off a Mortgage, though there is no Covenant fo 
Payment in the Mortgaze. Ch. Prec. 61. Trin. 1696 Meyntl v. Loward,— Vnleſs there ar 
Words of Exemption. Per Ld. Cowper. Ch. Prec. 477. Mich, 15179. Kowell v. Price.— 


2 Vern. 752. S. C. 


——— 2. ̃ — 


13. Land is deviſed to A. and his Wife for Life, and after their De- 
ceale tv /uch of their Children as ſhould be living at the Death of the Sur- 
vivor ot them, and their Heirs equally, he, the ſaid A. paying 401.0 
B. &c. at a certain Time. This 40 J. is a Charge upon all the Eſtates 
Ch. Prec. 27. pl. 29. Trin. 1691. Szdd v. Carter. 

14. A. deviſed 3000 . a-prece to his Daughters at their reſpective 
Ages ol 18, and appointed Lands to be ſold by Truſtees for that Puipole; 
then he deviſed ſeveral Specifick Legacies ro his Wife and others, 
which he appointed to be paid our of his Perſonal Eſtate, and be. 
queathed all the Reſt and Nęſdue of his Goods and Chatt les to his Wiz 
aot diſpoſed of by his Will, and which thall not be diſpoſed of by any Co- 
dicil raereunto annex'd, tothe End his Wife ſhould pay all ſuch Legacies 
Sc. as he had appointed to be paid out of his Perſonal Eſtate, and made 
his Nie Executrix, and died. The Land tell ſhort, but the Perſonal 
Eitare was more than ſufficient to pay all Debts and Legacies. 
creed that the Perſonal Eſtate ſhall be liable ſo far as the Lands fall 
Short. N. Ch. R. 203. Paſch. 1691. Strode v. Ellis. 

15. Ita Man by his Will geviſes his Lands to F. F. and deferes ilu 
the ſaid F. F. ſhould pay his Debts, or it it be the ſaid F. S. paying bi 
Debts, or if immediately after the Deviſe of his Lands, he does appum® 
deſire that his Debts ould be paid, or if he uſeth any Expreſſion in 4 
Will whereby it appears that be had any Intent to charge his Lands W 
bis Debts, in ſuch Caſe his Lands will ſtand charged. But in the Cale 
at Bar, where the Teſtator had in the Beginning of his Will Cid; cha 


he dgſired that all bis Fufs Debts ſhould be paid; and afterwar as * 


Deviſe. 
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(iid Will he gave ſeveral Legacies, and deviſed Lands; It was held that 
this Deviſee was not charged with the Payment of the Debrs; tor if 
that ſhould be ſo, the Debrs of every Teſtator would be charged upon 
his Lands, for there are tew Wills but have ſome ſuch Expreſſion, 
whereby the Teſtator deſires his Debts to be paid. 2 Freem. Rep. 
192. pl. (269. b.) Mich. 1693. Anon. 

16, Deviſe of Lands after Debts paid, (and then ſays, my Debts are 
only theſe contained in the Schedule. ) Deviſor afterwards contracts new 
Delts. The Payment ot the firſt Debrs is what is required by the Will. 
; Lev. 433. Mich. 7 W. 3. C. B. Loddington v. Kime. 

17. Where Lands were deviſed for Payment of Debts and Legacies, the 
Pebrs being ſuch as had no lien upon the Land, as Debrs by Simple 
Contract &c. the Debts thould have no Preference; but it there be 
not ſufficient to pay all, they ſhall be paid in Proportion, although it 
was otherwiſe held in the Lord Nottingham's Time, who uſed always 
to ſay, that a Man ought to be Fuſt before he was Bountiful; and fo the 
Courſe oi Equity ſince that Time ſeems to be ſettled. 2 Freem. Rep. 
2-0. pl. 339. Trin. 1103. cited by Dobbins as a Caſe now ſettled upon 
Confideration had ot all the former Cafes by the Ld. Keeper, in a 
Cauſe of Herbert v. Herbert. 

18. A. ſeiſed of Lands in Fee bequeaths 10007. to F. F. and de- 
viſes the Lands to B. and C. for their Lives, Remainder to D. in Tail. 
Remainder over in Tail &c. Provided thut my Executrices and Executor 
»ad Tenants in Tail ſball pay the ſaid Sum of 10001. within 6 Months 
atter my Death, and makes B. C. and D. Executors The Perſonal 
{tare was not ſufficient ro pay the 1000 l. Ld. Cowper decreed that 
the Intereſt trom the Time the 10001. became due be paid by B. and 
C, and they to pay the Third ot the x0001, and D. the two other 
Thirds, and lor that Purpoſe B. C. and D. were to join in Common Re- 
very to dock the Eſtate Tail and Remainders, and ſo make a Secu- 
ricy tor raiſing the 1000 J. Ch. Prec. 288. pl. 228. Hill. 170g. Jones 
y, Selby. 

19. Bill by the Heir at Law againſt the Executors, to have an Ac- 
count of the Perſonal Eſtate of the Teſtator, and that it might be ap- 
plied in Exoneration of the Real Eſtate deviſed to Truſtees to be ſold 
lor Payment of Debts and Legacies. 

Warſe, by his Will, deviles ſeveral Lands to Truſtees to be ſold for 
Papizeat of his Debts and Legacies, and deviſes all the Refadue of his Per- 
nd Aiſtate to his Wife, and gives her alſo 6001. out of the Money to be 
raiſed by Sale of the Truſt Eftate, and makes her Executrix. 

Harcourt C. ſaid, here is not only a Deviſe over of the Reſidue of 
nis Perſonal Eſtate to his Executrix, but he gives her further the Sum 
9 600 J. out of the Real Eſtate, fo that he did not think the Reſidue of 
ais Perſonal Eſtate ſufficient for her, but gave her 6001. out of his 
Real Eſtate, which is the ſtrongeſt Preſumption immaginable of the In- 
tent ot the Teſtator, that his Wife ſhould have Reſidue of his Per- 
lonal Eſtate, and this makes it differ from the Caſe of Garroway and 
Chriſt's Þ9ſpital, for chere was no Dev iſe unto his Executors our of 
his Real Eſtats. | 8 ä 

Bill diſmiſt quoad account of his Perſonal Eſtate, MS. Rep. 
Mich. 12 Ana. Cane. Waiſe v. Whitfield. 


deviſed Specifically a Leaſehold Eſtate to his Daughter, and made his Son 


out of the 


cIenCy is to be born equally in Proportion to the Value of each Eſtate, to one 
die Fee-Simple Eſtate deviſed ro the Son being liable to Ae Benton, 
Peclalty by the Statute againſt Fraudulent Deviſes, and the Leaſe- Conper 

| 1 | hold, held, that 


CC THR wrUY S= ww Tm + IS 


20. A. deviſed his Real Eftate to his Son for Life, Remainder to his In this Cafe 


firſt Ee f 8 hi — ** $1] an Annuity 
&c. Sons in Tail, with Remainder over, and by the ſame Will ie 


xcutor. Aſſets fell ſnort to pay Debts. Per Ld. Chancellor the De- Leaſchold 


and Ld. C. 


438 
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that the An- hold, thoug] 


nuity was Jepj/ed, the Intention of the Teſtator ſtands equally betwe 
as mic  Devifees, and both Eſtates being liable each ought "ds 
Specifick De. en nere 8 1 8 But do contribute tg 


wiſe, as if it Proportion, 2 Vern. 756. Hill. 1717. Short v. Long. 


had been of 


the Term itſelf 2dly, Tat a Specifick Deviſe of a Term is as much a Specifick Deviſe 
of Lands in Fez. 3dly, that fince the Statute of Fraudulent Deviſes, Lands in Fee aye 
ject to Debts by Specialty in the Hands of the Deviſee, as Leaſes in the Hands of the Executo- 
to Debts by Simple Contract at Common La 

But if the Deviſe had been of all the Reſt of the Teſtator's Lands, this had been a Reſidua 
not a Specifick Deviſe, and the Perſon taking thereby, Mould not have come in till after the Deb: f 
Specialty, or otherwiſe, had been paid out of his Inheritance. Wrms's Rep. 403. Hill xi, 


v. Short 


But 1t the 
Lands had 
been lefr ro 
deſcend ro 
the Heir at 
Law it 


Birr, 


—— —— — — ——-—¼ 


greater Deficiency, but that the Specifick Legatees mult all be paid, and 


would be qtherwiſe, Per Lord Macclesfield. Ch. Prec. 540. Mich. 1920. in Caſe of Citron Y. 


, Rents, which were very ſmall and 5 Rents, the Lands lj. 


— — * — * : 
— Ar<Iroeaos.. 


Deviſe. 5 8 
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1 Specifically deviſed, is liable to Debts, and beth . 
4 
the 


as a Devi 


equally (4. 
or Deviſee an 
Ort. 


W. Wms's Rep. 403. Hill. 1917, Long v. Sh 


: 1717. Long 


21. A. by Will gave ſeveral Legacies, and then deviſed her Lando 20 g. 
H. M. her Nephew and Heir at Law, but charged with Payment of ber 
Legacies abovementioned, and made Sir H. M. Executor. Atteriyarg, 
upon a conſiderable Perſonal Eſtate coming to A. by the Death of her 
Mother, ſhe by a Codicil gave ſeveral further Legacies to the ſame and 
other Legatees, but the Codicil ſaid nothing as to charging the Lang 
and it was not attefted by any Witneſs, and 1o, as was admitted, could 
charge no Land, and both Real and Perſonal Eſtate were deficient tg pay 
the Legacies charged by the Will and Codicil. Whereupon the Matter 
of the Rolls decreed, that the Perſonal Eſtate being not ſuſicient to pa 
the Legacies both by the Will and Codicil, and the Real Eſtate being 
liable ro thoſe by the Will, bur not to the other, the Eſtate ſhould be 
ſo Marſhalled that as far as poſſible the whole Will might take effec, 
and decreed that the Legacies by the Will to be a Charge on the Real 
Eſtate, and if that ſhould be deficient, they mult, as to the Surplus, 
come in Average with the Legarees in the Codicil, to be paid out ot 
the Perſonal Eſtate ; And that the Land be forthwith ſold to prevent 4 


not abate in Proportion; but that ſome Charities deviſed by the Mil, 
though preferr'd by the Civil Law, yet ought to abate in Proportion; 
For they were but Legacies, W ms's Rep. 421. Paſch. 1118. Ma. 
ters v. Sir Harcourt Maſters, 

22, A, was ſeiſed in Fee of the Manors of D. and S. and by Will 
gave D. te B. and g. to C. and charged all his Real Eſtate with Payment 
of his Debts, Atterwards A. mortgaged D. for 40001, B. thall compel | 
C. to contribute to the Diſcharge of the Mortgage of D. But it the Will 
is avoided ſo as the Co-heirs of A. become intitled to both Manors, 
ſo that they come into one Hand, the Right of Contribution is at an 
End ; For a Man cannot contribute to himſelf, and the Right ot Con- 
tribution, as it was given by the Will, was in Force only while the 
Party claimed under the Will, and not where the Demand was {er up 
in Defiance thereof. Wms's Rep. 5og. &c. 521. Mich. 1718. Carer 
v. Bernardiiton. | | 

23. A Pecuniary Legatee ſhall never charge a Specifick Deviſee f 
Lands, even though the Lands were ſpecifically deviſed to the Heir at 
Law. Per Ld. Macclesfield. Ch. Prec. 54o. cites 2 Salk. 416. Henn 
v. Meyrick. the 


24. A. bound himſelf and his Heirs, and after deviſed his Lands i 3. 
for Life, Remainder to the firſt Oc. Sons of B. in Tail Male, Nane 
over ; with a Power to B. to Leaſe for one, two, or three Lives, al the 


ing in the Weſt of England, B. took the Profits, and raiſed ag? 


— 


1 s 8 Devi ſe. 5 43 9 


— | 5 | 5 ; 
able Sums by Fines on Leaſes. On a Bill by the Bond Creditors the 
Maſter of the Rolls decreed the Perſonal Ettate to be firſt acccounted 
for, and then B. to account for the Rents and Profits ot the Lands. Ld. 
C. Macclesfield on Appeal held it ſufficient that B. keep down the In- 
tereſt, and that as A. died ſeiſed of ſome Lands ler for Lives at Conven- - 
tionary- Rents and other at Rack-Rents, he directed, firſt, the Sale of the 
Lands let at Rack-Rents, and next, ſo much as is requiſite out of the 
Lite-Lands, and to account for the Fines of ſuch of thoſe Lands as ſhall 
de ſold, to be taken as Part of the Purchaſe- Money; but if the Lands 
ar Rack-Rent be ſufficient, then B. not to account for the Fines. 2 
Wms's Rep. 234. Trin. 1724. Manaton v. Manaton. 

25. As tor concerning my Eſtate with which God hath bleſſed me, 
give as followeth, Imprimis, I will that all my Debts and Funeral 
Charges be paid and ſatisfied, and then makes a particular Diſpy/it:on of 
the Ejtate. This was decreed no Charge, as it would be, when Teſta— 
cor lays, Iwill my Debts be paid in firſt Place, or where he gives 
away the Eſtate aiter Pay ment of Debts and Legacies ; for here was a 10 
Clauſe in the Will, that after Payment ot Legacies and Funeral Charges, lj 
the Overplus was to go to ſuch and ſuch Uſes, which declare the Inten- = | 
tion to be that the ſame was to anſwer only Legacies and Funeral Charges, 
and not Debts. Per Maſter ot the Rolls. Trin. 9 Geo. Parker v. Wilcox. 

26. A. deviſed one third Part of all his Eftate whatſozver to B. his IM 
Widow, and deviſed to C. and his Heirs two thirds of all his Real and 140 
Perſonal Eſtate, upon Condition to pay his Debts. The Judges and Mat- 1 
ter of the Rolls (it being a Caule in the Council- Chamber) after tak- wer 
ing Time to conſider of it, and having met together, all agreed that [ 
B. the Widow thould have her Thirds not liable ro the Debrs, they ; i 
being by the expreſs Words of the Will fixed upon the the other two tt 
thirds ; and upon this Point were cited D. 59. b. 164. a. Guldsb. 149. 1 
2 Wms's Rep. 337. Hill. 1725. Cheſter v. Painter. wet | 

27, A. deviſed Lands in & to F. S. at £1. ſubjet# to the Incumbrances | 
thereon (they being then in Mortgage) and ordered the Rents and Pro- 14 

| 


fits during the Infancy of F. & to be paid to her Father for her ſole Uſe, Ki 
and deviſed other Lands to Truſtees for Payment of his Debts. The Mai- | 
ter of the Rolls held, that the Deviſe ot other Lands for Payment of 
Debrs mutt intend all his Debrs, and conſequently the Mortgage ot G. 
is Part of thoſe Debts, and the Profits being deviſed to the ole Uſe of 
J. S. during her Intancy, makes it ſo much the ſtronger. 2 Wims's 
Rep 386. Mich. 1726. Serle v. St. Eloy. | 
28. A. ſeiſed ot Lands in Fee, and poſſeſſed of a Perſonal Eſtate, 
having Children, and being indebted, gave Legacies by his Will, and 
direcis them to be paid out of his Real Eſtate, and give his Perſonal Eftate 
10 kis Chiliren, The Maſter of the Rolls held, that if the Legacies had 
been only charged upon the Real Eſtate, yer the Perſonal Eſtare ſhould 
have been applied firſt to pay them, and ſo it ſhould have been againſt 
a Reliduary Legatee; But in this Caſe the Real Eſtate being the Fund 
appotnted, and the whole Perſonal Eftate given away by the Will, 
therefore the Legacies muſt be paid out of the Real Eſtate only; but the 
Debt ſhall ſtill be paid out of the Perſonal Eſtate, the Will not orde:- 
ing the Debts to be paid our of the Real. 2 Wms's Rep. 366. Trin. 
1726. Heath v Heath. | | 
29. A Will begins, As to all my worldly Eftate, my Debts being fir 
paid, J i Kc. The Real Eſtate is liable to the Debts, nothing being 
deviſed till the Debts are paid. 3 Wms's Rep. 91. Hill. 1739, 
arris v. logledew, an 
30. All my Perſonal Eftate, of what Nature, Kind, or Ouality ſoever, Ibid 209. 
; Rur to my Sifter A. whom I make my Executrix; aud all my Real Eflate,s. C. cited 
e Kind, Nature, or Quality ſoever, 1 give unto my Yons B. and 1 8 
rgeable vu my Debts, Arg. Cafes in Equ. in Ld, Talbot's Time 204 (id, that in 
3 C1LES 
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440 Dexiſe. 2 
tha Caſe th» cites it as held at the Rolls about 1731 or 1732. and atter by Lord © 
cal and Ni. g, in the Caſe of Bromhall v. Wilbraham, that the Perſona] 


Perovl Efare ſhould be firſt liable. | 


E:tt.tcs were 
preity much | 
of the ſame Value, and the Debts muſt have exhauſted the one or the other Fund; fo that ha 

Judgment of the Court been otherwiſe, the Man's Children <could have been left <vithout any Rog 


Ibid 210. 31. A Deviſe was as follows, viz. For the juft and true Performance 
„J cred of this my laſt Will, and for the Payment of all my Debts, I give and de. 
SP albor Tho viſe all my Real Eſtate; and as to the Perſonal Eſtate, which at the 
ſaid, that Time of my Death T ſhall be pdſeſſed of and intit led unto, I give the (yy 
in this Cale 7770 my Kxecutor and Executrix herein named, to defray my Funeral 
oe Wr Charges and Expences ; and if my Perſonal Eſtate ſhall fall fort to di. 
e charge the ſame, then the Rematnder to be paid to my Execntors out of the 
the Real firſt Rents and Profits of my Real Eftate as they ſhall become due after my 


Eſtate, and | Deceaſe, until Payment be made of all my Legacies, Debts, and Funera 
wy carr. Expences as aforeſaid; and if there he any Surplus of my Perſonal Eſtate 
foul Elkate, hat then my Executors pay the ſame to my dear and loving Wife Arg, 


| mentions Caſes in Equ. in Lord Talbor's Time 207. cites. it as the Caſe of the 
part cular Attorney General v. Barkham about the Year 1734, and that it was 


N held, chat the Perſonal Eſtate ſhould go to the Wite, diſcharged from 
8 the Payment of Debts. | 
it with; 


ſo that the Surplus there meant muſt be the Surplus after the particular Charges which he had there 
ſpecified ; ard therefore this Caſe being very particular muſt ſtand upon his own Bottom and Reaſon 
and cannot be compared to the Caſe of Stapleton v. Colvile. | f 


32. One deviſes all his Real Eſtate in Truſt to pay all his Debts ; the 
Bond Creditors recover Part of their Debts out of the Perſonal Eltate ; the 
Simple Contract Debts ſhall be equally paid out of the Real Eſtate with 
the Bond Debts, and the Bond Creditors ſhall have nothing thereout un- 
til the Simple Contract Creditors ſhall have received as much from the 
ſame as thall make them equal in Payment with the Bond Creditors ; 
Per Ld. Chancellor. 3 Wms's Rep. 323. Trin. 1734. in Caſe ol 

bid 229. Haſlewood v. Pope. 
Ld. Chan- 33. The Words of a Will was; I deviſe all my Manors to A and B 
cellor ſaid, and their Heirs in 7. ruſt, that they and their Heirs out of the Rents ani 
ie oh _— Profits, or by Leaſe, or Mortgage, or Sale thereof, or of any Part thera! 
Conrt in the Hall raiſe ſo much Money as I ſhall owe at my Death; and after Paymeni 
Caſe of Har- of 123 Debts and reimburſing theinſelves, upon further Truſt that they ani 
Woog . Heirs flall ſtand ſeiſed of ſuch Part of the Premiſſes, as fhail remain 
ovate Peak o. {1 At, to and tor ſueh Perſons and Uſes as the Manor of C. is alreas) 
on the Com- ſettied ; and if any Money remains after Payment of my Debts, it j#all v! 
plexion ot paid to my Laughter, and ſuch as are intitled to the ſaid Manor ) the 
the Will, I. imitatibn aforeſaid. Teſtator, before the making of his Will has 
wo ny given the Minor of C. to his Daughter in Tail, with Remainder to bis 
ther, mani- IVphe ; and then gave all his Perſonal Eſtate of what Nature or Quali) 
feſted the ſoever to his Daughter, whom he made Executrix, Arg, Caſes in Equ. in 
Intent to be, Lord Talbor's Time 204. in Caſe of Stapleton v. Colvile, ſays it was 
8 . held by Lord C. Talbot, Auguſt 13. 1734. in Cafe of Hatewood 9. 
Mould take Child, chat notwithſtanding this expreſs Deviſe to the Trultees, che 


the Perſonal Perſonal Eſtate ſhould be firſt applied in Diſcharge of the Real. 
Ellate liable 8 
to the Payment of his Debts, ſhe herſelf being Deviſee of the I bole; and that it would be abſa'd 
to imagine the Teſtator to have intended his Perſonal Eftate to be exempred from Payment of I's 
Debts, when he had expreſsly provided that the Surplus of the Produce of what ſhould. be raiſed out 
2! the Real Eſtate ſheuld go to the very ſame Perſon who was Deviſee in Tail of the Real Eſtate. 


34 A. 


\ | Deviſe. 


A. deviſed His Lands to M. his Wife for Life, [charged ©" 


n eb with two Annaities for the Lives of N. R. and 7. S. and 
4 Legacy of 1000 l. and gave M. a Power by Mortgage or Sale of any 
port of the Inheritance to raiſe Money ſufficient to diſcharge the Debts he 
ould owe at his Death; and then reciting the great Satisfaction he had 
bis Efate's having continued ſo long in his Family, and the great 
, ore he had to perpetuate,. as far as he could, bis Name and Eftate, 
b deviſed all his Real FEftate after M's Death 10 B. his Nephew for 
Life Remainder to his firſt &c. Sons in Tail Sc. upon Condition of taking 
110 ö ing his Name and Arms for ever. And in the Cloſe of his Will he 
.ines all his Goods, Chattels, and Perſonal Eftate to MH. and makes her ſole 
\c:cutrix. Ld. C. Talbot obſerved, that after the Gitr of the Annuity 
ind Legacies wherewith he charged his Real Eftate, he gives bis Real 
{are ro his Wite for Life; and ſaid, that tho' it does not neceſſarily 
{llow that the coupling both together ſhews he intended both ro be 
payable out ot one and the ſame Fund, the Perſonal Eſtate being the 
proper Fund tor Debts, though no Proviſion had been made by the Teſ- 
cacor ; but that the Annuities having none but what is particularly 
-ovided tor them, yer that muſt have ſome Weight; that he did not 
think that the uſing the Words (Charg'd or Chargeable will make an y 
Difference ſince they are us'd inditterently) and that then coming 
the Power given to the Wife, it ſeemed ro him clearly to mani- 
vt his Intent of her taking what he gave her by his Will to her 
own Uſe ; For his Intent being to perpetuate his Eſtate, he thought it 
not to be ſuppoſed, that atrer having given her the whole Power over 
his Perſonal Eſtate by making her Executrix, he would likewiſe im- 

wer her to diſpoſe ot ſo much of the Inheritance, and conſequently 


of defeating the Deviſe (not ot ſo much as the Perſonal Eſtate thould | 


tore deficient, but) of what ſhould be necetlary for the Payment ot 
his Debts ; That his Intent ſeems clear to give her this Power ot diſ- 
ling of ſo much of the Inheritance as would ſatisfy his Debts, in 
order to ſecure her the full Enjoyment of her Eſtate tor Lite, and ot 
the Perſonal Eftate tree from all Charges whatſoever; and ſo affirmed a 
Decree before made at the Rolls in Behalt of the Wite Cafes in 
Equ, in Ld, Talbot's Time 202. Trin. 1736. Stapleton v. Colville. 
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(Ae) Specifick Legacy. What is. And liable to 
Contribution or Abatement, in what Caſes. 


A deviſed to be paid out of a Deli of a greater Va- 
lue, is in Nature of a Specifick Legacy, and not ſubject ro 
Aoatement to anſwer other Legacies, and in Default of Payment de- 
creed the Executor to permit the Plaintiff to ſue the Debt in the Ex- 
ecutor's Name, and the Executor to be protected by this Court. Fin. 
303. Trin, 29 Car. 2 Smal bone v. Brace and Crompton. 
2. A. ſeiſed of Lands and Houſes in Fee, by Will in Writing de- 
viſed to B. Lands of too. per Ann. to be ſet out by his Executor, and 
Joool. to C and. 300 J. to D. Per Finch C. this is not a Specifick 
Legacy bur Ouantitatis, and therefore if not ſufficient each ſhall 
bear his Share of the Loſs. 2 Ch. Caſes 25. Paſch. 32 Car. 2. 
v. Wilkinſon. | 
3. S. was indebted to his Mother for Arrearages of an Annuity of 500 /. 
ber Annum 30001. and makes her his Executrix, and by Will devites 
| es © | as 


2 
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Deviſe. 
as much Land to her as is worth 20000/. and deviſes is Jewel ,, ,- 
IVife ; The Queſtion before North Ld. Keeper was, Whether the * 1 
being Lxecutrix, may retain the Jewels towards Payment of the D 1 5 
elſe, Whether the Debt ſhall be included in the 2000 J. worthof 1 In 
Perſonal tate not being ſufficient to pay the Debt? And my Ld, Keeper þ 7 
that inaſmuch as the Perſonal Eſtate was not ſufficient, that the r 0 
ſhall go in Diſcharge of the Debt, and the Specific Legac 5 

80 in — a gacy ſhall at 
%; bur it there were not enough belides the Legacy to pay the Dev. 
then that the might retain. Skin. 158. Hill. 35 & 36 Car, 2.8 5 
v. Pedley. ie elt 
4. A Man having pawned a Fewel for a Sum of Money, deviſed 1h 
Fewel to B. and made C. his Execueor, and gave him all his Goods Char 
tles, and Perſonal Eftate after his Debts and Legacies paid; and % 
Queſtion was, Whether B. thould pay the Debt for which thy Jen 
vas pawned, or whether it ſhould be paid our ot the Perſonal Eſtate hy 
the Executor? And decreed, that it ould be paid out of the Perſing 
Eſtate, and that the Legatee ſhould have the Jewel diſcharged of ir. + 
This Decree was afterwards affirmed in the Houſe of Lords, ut dig 
tuir per Mr. Crawford, who was of Counſel in it, a Scotch Cauf: 
2 Freem. Rep. 212. pl. 341. Hill. 1703. Anon. | 
S. C. cited 5. An Eſtate being confiderably mortgaged, was deviſed to A. and (yy. 
Ibid. = Le. pal Specifick Legacies were left to others. The Overplus is not Jufficient ts 
cok we, — 64 giſcharge the Debt. Quære, Whether the Specifick Legacies ſhall con- 
Specifick tribute towards diſcharging the Mortgage before the Mortgaged Pre. 
Legacies miſſes ſhall be affected? For the Covenant to pay the Money makes it a 
_ contrl- Perſonal Eſtare, and the Real Eſtate ſhall never be put in Average with 
— the Perſonal. MS. Tab. tit. Heir cites 1906. Warner v. Hayes, 
Abr Equ. 6. A ſeiſed in Fee, and indebted by Bonds, by Will gives Legacies 
Caſes 143. to Children (whom he otherwiſe provided tor before) and deviſed his 
[ot D. 5 Land to the Eldeft Son in Tail. The Eldeſt Son being Executor, pays 
8 S r the Bond with the Perſonal Eſtate; if rhe Land had deſcended the I- 
gatees might have been relieved out of the Real Eſtate ; but fince A, 
had deviſed the Lands, it was reſolved they ought to be exempred ; tor 
it was as much A's Intention that the Deviſee thould have this Land, as 
the others thould have the Legacies ; and a Specifick Legacy is never 
broke in upon in order to make good a Pecuniary One; And this Caſe 
is out of the Statute againſt Fraudulent Deviſes, becauſe the Debs are 
paid, and the Children being otherwiſe provided for, are not in the Nature 
of Creditors. This was on an Appeal from the Rolls, where the Matter 
held, that the Real and Perſonal Eſtate ſhould be fo charged that both 
the Debrs and Legacies ſhould be paid. 2 Salk. 416. pl. 3. per Lord 
HFarcourt in Canc. Hern v. Merick. | 
In Moe 7. A. bequeath'd ſeveral Pecuniary Legacies, and (int' al') gave 
nd ay 4 z 1500 J. to B. her Kldeft Son in Truſt to lay it out in a Purchaſe of Lands 
that he in Fee, and to grant a Rent-Charge of gol. a Tear thereout to M. ber 
could not Daughter. But if B. ſhould refuſe, or neglect to lay out 15ool. in | 
come into Purchaſe, then he to have but g5ool. of the 15001. and the remaining 
2 1000 J to be laid ont in the Purchaſe of an Annuity as far as it would g0, 
Con per in for the ſeparate Uſe of MH. There being a Deficiency of Aſſets, the Quel- 
the Caſe of tion was, If the 1500 l. Legacy, or at leaſt the 5ol. annuity, ſhould 
Burridge v. abate in Proportion? Ld. Ch. Parker agreed, that this 150ol. ſhould 
OP Ibid. be taken as Land, but ſaid, that the Legatee cannot ſay he has * 
95 to the 15001. in Specie, and that a Specrfick Legacy is where by the Aſeui 
of the Executor the Property of the Legacy world weft. And if upon 4 
Suppolition that 15001. of Teſtator's Money was lying on the Table, the 
Legatee cannot ſay that he had a Right to this very Money in Specte, 
it is then no Specifick Legacy; And that by che Will's ſaying, _ 


— 


* 


— ä „ Cs 


5 ET Deviſe. 


ol. and M. the remaining 1000 J. he look'd upon M. as a Legatee for 

221 which is to abate in Proportion, and as far as it will go to be 
leid out in an Annuity for M. the Plaintiff for her Lite, and tor her 
ſeparate Uſe, Wms's Rep. 539. Trin. 1719. Hinton v. Pinke. 

. A ſeiſed of an Eſtate in Fee, and alſo of a Term tor Years, mort- 
«aged his Fee- Simple Lands for Soo. and after deviſed his Lands in Fee 
” B. and his Leaſehold Eftate to C leaving Debts which would exhauft 
his Perſonal Eſtate except the Leaſehold given to C. The Queſtion 
as, Whether there being a Covenant for Payment of the Mortzage Money 
ze utual the Leaſehold Premifles deviſed to C. thould be liable ro dif- 
charge the Mortgage? It was decreed by the Maſter of the Rolls, that 
both theſe Eſtates being ſpecifically deviſed, B. muſt take the Fee- 
Simple Eſtate Cum Onere, as probably was intended, and not diſappoint 
he Legacy to C by laying on it the Debt of 500 l. and ſaid that by 
cis Contr uction each Deviſe would take Effect, and that this Reſolu- 
tion did not in the leaſt interfere with that of Clifton v. Birt, becauſe 
in the later there was no Mortgage. Hill. 1720. Wms's Rep. 693, 
Oneal v. Meade. 

9. A. bequeathed ſeveral Pecuniary Legacies, and then deviſes Lands 
% Traflees and their Heirs in 'T ruſt, that they do and ſhall by Mortgage or 
ele pay and ſatisfy his Debts, and the ſaid Legacies and Funeral Ex- 
pences. Then he bequeaths Goods &c. in ſuch an Houſe to another; 
and then ſays, All the Reſt and Reſidue of my Perſonal Eftate I give and 
deviſe to my Wite, whom I make ſole Executor. Per Cur. this is in 
Nature of a Specifick Legacy to the Wile, exempt trom Debts and Le- 
gacies and Funerals ; and it is to be underitood the Reſidue of what he 
had not betore particularly deviſed, and not the Reſidue after Debrs 
&c. paid. Abr. Eq. Cates 271. pl. 13. Hill. 1724. at the Rolls, 
Adams v. Meyrick. 


EY —_ * a _— 


(B. e) Specifick Legacies. 
Deſect therein made good or Not. 


the Teſtator had no Right, then A's Executor ought to buy ic 


not only by the Civil, but alſo by the Canon Law, and in foro Con- 
cientiæ. Wentw. Off. of Executors 251, 252. cites Sum: Silv. 286 
2. It A. bequeath to B. his Black Horſe, and after ſells him and dies, 
the Executor is bound to anſwer the Value thereof to B. Wentw. OR. 
41 Executors 252. cites Sum. Silv, 286. 
* Aud if atter ſuch Sale A. buys another Black Horſe; This later 
b 75 ſhall paſs to B. (faith the ſame Book) except it can be proved that 
old the former on purpoſe to revoke his Will couching that Bequeſt. 
\entw. Off, of Executors 252. 
+1 A, having a Moiety of Black- Acre, or of a Stack of Corn &c gives 
ah bele, fo as the Words plainly reach to more than his Moiery, the 
xcutor muſt buy out the other's Parr, or give him the Value. 
ent. Off. of Executors 252. cites Sum, Silv. 286. 
28 ; ** the Words are only general, fo as they may be reaſonably ſa- 
weich the Teſtator's Part, no Supply all be made. I bid. 


6. 30 


the Son reſuſe or neglect ro make this Purchaſe, then he is to have but 


1 | A. bequeath to J. S. that which is another Man's, and whereto 


ad give it to J. S. or elſe ſatisfy the Legatee to the full Value, and this 


—— a- ——o_ a — 
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Deviſe. 


Vern 688. 
S C. — 
G. Equ. R. 
87 8. C. 


Cited Arg. 
8 Mod 223. 
This 


Cale in 


Leonard's 
Reports 
ought to 
be well 
conſidered; 
Per Cur. 8 
Mod. 224. 


6. HY it Pawnee of Goods bequeath them, it ſhall be conſtrued to © 
tend them no turther than his own Right. Ibid. 155 

7. A Freeman of London deviſed a Leaſe for Years to A. and B . 
to B. A Moicty is evicted by the Widow by the Cuſtom of London Th 
1:1] not have Satisfattion for what is ſo evicted. For they can have 
more than what the Teſtator deviſed, and the Widow by the Cutton 
(there being no Child) was intitled to a Moiety; ſo that the Teftary 
could deviſe but one Moiety, and nothing more paſs'd by his Will 
and they muſt be contented with a Molety. 2 Vern, 110. pl. 100 
Mich. 1689. Webb v. Webb. ſ 

g. Deviſe to his Wife of all his Perſonal Hate at D. This is 
Specifick Legacy. 2 Vern. 688. Mich. 1714. Sayer v. Sayer, 

9. The Caie may ſo happen that a Specifick Legacy ſhall be Charges 
able with the Payment of a Pecuniary Legacy, as it a Man deviſes his 
Perſonal Eſtate at D. to B. and his Perſonal Eſtate at E. to C. and then 
gives 300 /. out of his Perſonal Eſtate, and dies, leaving no other Per. 
{onal Eſtate than at D. and E. the 300 l. mult come out of the Eſtate at 
large at both Places, Per Ld. Chancellor. Ch. Prec. 393. Mich. 1114, in 
the Caſe of Sayer v. Sayer. 


10. But Pecuniary Legatees ſhall have no Aid of the Specifick Leg. 


tees, eſpecially if the Pecuniary Legacies are deviſed generally and at 
large, without ſaying out of his Perſonal Eſtate, or out of all his Per 
ſenal Eſtate whatſoever, or Words to that Etfect. Chan. Prec. 393. Mich, 
1714. Sayer v. Sayer. 

11. A. deviſed 6000/7. S. F. Annuities to B. C. and D. to be hid 
out in Land and ſettled on B. for Life &c. And by Codicil three Days 
atrer, caking Notice of this Deviſe gives 1200 J. to be laid out in 
Land to the ſame Uſes and makes B. Executor. A, left a very conlj- 
derable Perſonal Eſtate but had only 53601. in Annuities at the Time 
of rhe Will made. The Queſtion. was if it thould be made as to 60001, 
It was decreed at the Rolls that nothing paſſed more than A. had in 
8 S. Annuicies, And Ld. Chancellor affirmed the Decree. Caſes in 
Equ. in Ld. Talbot's Time 152. Mich. 1735. Aſhton v. Afhton. 

12. Specifick Legacies, as in ſome Reſpects they have the Advan- 
rage, ſo in others they have the Diſadvantage, ot pecuniary ones, 4s 
ſuppoſe they thall have been 4% or aliened by the Teſtator in his Lile- 
time, they mult then tail in toto. 3 Wms's Rep. 385. pl. 106. Mich. 
1735. Aſhton v. Afhton. 


0 


* 


* * 


(C. e) Reſiduary Legatees who, and what ſhall go fo 
them or where the Part of one ſhall furvive to 
the others. 


2. A Seiſed of divers Lands deviſed Part called Gages to the 1 
* of a School ; another Part to B. in Fee, and all his other _ 
to C. in Fee. The Deviſe of Gages was word, becauſe too 3 
Perſon being named, and it was likewiſe held, that it paſſed by er 
neral Deviſe ro C. and yet that was not the Meaning of the Dev! 4. 
But becauſe ſuch Deviſe ſtands not with the Law, it ſhall be ** 
ed. Arg. Le. 251. pl. 339. Trin. 32 Eliz. B. R. cited as the Cale 
Bennet v. French. 3 * 
2, Where Executor dies Adminiſtration de Bonis non ſhall be grant 


ed 


Trin. 


to Reſiduary Legaree and not to the next of Kin. Vent. 217: ſt 
24 Car. 2. B. R. Thomas v. Butler. EY 


TV 


„ 
5 


has B. C. & D. his Sons and M. his Daughter. A. makes 
% Son and a Stranger his Executors; but on publiſhing the Will 

res the Stranger 10 be only Executor in Truft for the Children and to 
11 . Benefit by it, but the Eſtate to go to the Children and died; C. 
as} D. died. B. died, and letr the Stranger his Executor; M. ſues the 
danger for 500 J. N af left to D. by A. the having taken Admini- 
{ation to D. and allo claims the Reſiduary Eſtate of A. Bur decreed 
ic B. was well intitled to the Reſiduum, and that the Truſt in the 
Granger ſhould be conſtrued as is moſt conſiſtent with the Will in 
Writing and diſmiſſed M's Bill. 2 Ch. R. 99. 26 Car. 2. Bowyer v. 
85 Leſſee for Vears ＋ to a Truſt deviſed Reſiduum Bonorum; 
ke Eſtate would but pay the Debts if all fold. He pays the Debts 
nd renews the Leaſe for @ further Term, it being a Church Leaſe and ot- 
{-red to account if any Profits would ariſe out of the Old Term. Bur 
by Ld. Keeper he ſhall account tor the New Leaie as well as the Old. 
2 Ch. Caſes 207. Mich. 27 Car. 2. Anon, | 

5 Deviſe of Lands to his Executors to be fold and thereout to re- 
tuin their Coſts and Charges and to pay 5oo / to A. if he returns from 
% Se and rhe Refidne to B. A. died before Teflator z Per Wright 
Keeper, it is a Contingent Dev iſe, and on a Condition Precedent Which 
not happening, is, as if never given; But if it had been an «b/o/ure 
Neviſe it would not paſſed to the Reſiduary Legatee by the Deviſe of 


1700. Sprigg v. Sprigg. 


105. Mich. 1700. in Caſe ot Sprigg v. Sprigg. 
„ A. had 7wo Children B. and C. and then bis Wife and he parted and It ſeems 


eld two Children more, viz. D. and E. A. bequeathed ro B. and C. ee 
liderable Legacies, and to D. & E. his Wife's Children (as he cal l- vas reverſed 
them, not owning them to be his) 10 5. a- piece and no more. Then in the 


\ 


\. dezifed Legacies to his Executors, but did not ſay that they were Houſe of 
Cate and Pains. D. and E. ſhall come in for a Share of the un- nj — 4 
peled Surplus. For the Words of Excluſion mult be taken ſtrictly. Warte of 


Fl. „ . 9 Words of 
Ui, Prec. 169. Trin. 1701. Vachel v. Jeffries. Excluſion. 


2 Ch. Prec. 
853 
1 ile 


of Lords upon an Appeal, though the other Children were allowed their Share of the 
wplus, yet D. and E. were excluded from any Share, Wms's Rep. 548. Trin. 1719. 


\ 


V 


5. A. gives 500 l. to his Executors on Truſt to pay Annuities to 
b. and C. for their Lives, which Annuities far exceeded the Intereſt 
«the 5001. and gives the Surplus of his Eſtate to D. and E. the Au- 
aitants being dead, the unexbauſ/ted Remainder of the 5001. ſhall go 
10 Reſiduary Legatees and not to the Executors. Vern. 426. pl. 400. 
Hill. 1686. Cock v. Berrith. | 
9 Deviſe of 100 J. to A. whom he makes Fxecutor, yet notwith- Vern. 412. 
landing the Executor ſhall have the Relidue it not being devited 8 * 
Aer. 2 Chan. Caſes 18). Mich. 2 Jac. 2. Canning v. Hicks. e def 


rice that a 
f particular 
Legacy was deviſed to the Heir likewiſe. 


. ” . 2 8 th 5 e, 
te Reſt and and Reſidue, and diſmiſſed the Bill. 2 Vern. 394. Mich. 25 ; 


SHarnet AL 44 — 15 of 
. : | 0 * 3 7, P-1 OC» Pee 2 "oy - 
„ It was admitted that on the Deviſe of the Reſidue of a Perſonal = a come Het — 


ale, if a Legatee was dead at the Time of making the Will, the Re- a <5 5 0, 
a : ; — . 2 AG v4 MP 
liduary Legatces tha}l not have the Benefit of ſuch Legacy, and that . {7 2 
t ſhall not fall into the Reſidue, nothing being intended to paſs by Ne, Ae , 6. 
thc Deviſe but the Reſidue alter that and other Legacies paid. 2 Vernn. 
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——- 5. C. cited per Mr. Vernon as decreed by the Maſter of the Rolls accordingly, but in the 
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S Sed. 222. 
Hill 10 Geo. 
in the Caſe 
of Wright 
Horne. 

S P. and 
ſcems to be 
S Go 


10. Deviſe of the Refiduum of his Real and Perſonal Eſtate to bit bu. 
Daughters their Heirs, Executors and Adminiſtrators. One of the Dau >a 
ters dies in the Life-time of the Teſtater; her Share of the Reſide” - 
hall go the three ſurviving Daughters as undiſpoſed of. Per Park 
C. MS. Rep. Trin. ) Geo. in Canc. Back well v. Dry. 1 

11. Though Chancery will mar/hel! Aſſets for the ſake of payi 
Debts, yet it will never do it in Favour of a Refrduary Legatee 10 
Prejudice of the Heir at Law. Arg. 10. Mod 477. Paſch. 8 Geo 42 

12. J. S. ſeiſed of ſeveral Lands in Fee deviſed all his ſaid Lang 
to A. B.C. D. and K. and to their Heirs in Common ; D. died before 1 
. who by another Clauſe in the Will deviſed all other his Rea! 2 
Perſonal Eſtate not already diſpoſed to L. & M. and their Heirs, Execurm. 
Sc. J. S. died without — any other Diſpoſition of the Part of 
D. other than by his ſaid Will as aforeſaid, whether the fame ſhall 
deſcend to the Heir at Law of J. S. as not diſpoſed of by him b 
D's dying betore him, or whether it ſhall paſs ro L. and M. who * 
made Reſiduary Legatees by a latter Clauſe in the Will, viz. all the 
reſt, as an Eſtate not before diſpoſed by Teſtator, no Judgment was 
given. 8 Mod. 123 Paſch. 9 Geo. 1724. Goodwright v. Opie. 

13. The Teſtator deviſed a// that his Meſſuage and Tenement in E. , 
F. C. and his Heirs, and all the Reſt and Ręſidue of his Meſſuages, Ling; 
Tenements, and Hereditaments in E.G. and elſewhere to F. L. his Has 


and Afigns for ever; after the making this Will, the aforeſaid F.C, th, | 


Dev!/ce, died in the Life-time of the Teftator, ſo that this became a lapſed 
Deviſe by his Death; and then the ſole Queſtion in Ejectment was 
Whether this latter Clauſe of the Will would carry over the lapſed 
Deviſe to J. L. the Reſiduary Deviſee, or whether it ſhould deſcend 
to the Heir at Law of the Teſtator? The Court held, that the Deviſe 
of all the Reſt and Reſidue of my Meſſuages, Lands &c. did not con- 
vey what was expreſsly deviſed before; tor Wills muſt be conſtrued 
from the Intent ot the Teſtator at the Time of making the Will, which 
appears to be to give his whole Eſtate to F. C. and his Heirs, in that 
Meſſuage; and at the Time of the Will made, he had no Reſt and 
Retidue letr in that Houſe, and the Deviſe to C. being void, the Houſe 
will go to the Heir at Law, and not to |. L. Forteſcue's Rep. 182, 
183. Paſch. 11 Geo C. B. Wright v. Hall. 

14. Where a Man charged bis Lands with the Payment of his Debts, 
aud gave ſome Specifick Legacies, together with the Reſt of his Perſonal A- 
tate 10 his Brother; in which Caſe toraſmuch as the Specifick Legacies 
would be exempt trom the Debts, as betwixt the Deviſee of the Land 
aud the Specifick Legatee; ſo the Court declared, they could not ſe- 
ver the Specifick Legacies trom the reſt of the Perſonal Eſtate, and 
{/ince the Teſtator equally intended that the Reſiduary Legaree ſhould 
Have the reſt of his Perſonal Eſtate, as the Specifick Legacies, there- 
tore all the Perſonal Eſtate was held to be exempt from the Delis. 3 Was“ 
Rep. 325. Trin. 1734. Haſle wood v. Pope. 


(D. e) Co- 


LDeviſe. N 


Deviſe. — — — 447 


(D. e) Uncertain. 
'. hat Caſes Legatee may make Election; and How. 


a Man bequeaths one of his Horſes or Cows, not naming which, 
to J. S. he is to chooſe which he will, ſo it be not the beſt ot 
, ſaich che Civil Law. And perhaps the Mention of that Exception 
0.8 out of Reſpect to the Heriot which the Lord ſhould have, or 
8 Mortuary which the Parſon ſhould have. Wentw. Off. of Execu- 


tors 251. 


I, 
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(E. e) Indirect. | 
And who ſhall take. | 
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. } Will that A. ſhall have the Uſe of my Leaſe, if be ſhall ſo long Het. 163. WH Þ 
lie, during his Life, he paying certain Legacies Sc. and after Bid eats Fe [i 
I.ceaſe I deviſe the Profits thereof to B. the Reſidue of the Term, together 8 C 2 WH 
with the Leaſe in Manner and Form as B. ſhould have it. Per Cur. this WA 
hall go to B. the laſt Deviſee, and in Manner and Form ſhall go to the 
Payment of the Legacies, which is but Limitation ; and per omnes it 
's a very ttrong Caſe, and together with the Leaſe, are very ſtrong ld. 
Words. Litt. R. 348. Mich. 6 Car. C. B. Pawling v. Pawling. 1 
a | 10 


| 
: x «0901 


F. e) In what Caſes a Deviſe of Chattles with Re- | 


mainder is Good or not. hl 

1 

„ N Treſpaſs. J. was poſſeſſed of a Garden, and made A. and B. his Br. Done | 

Hrecutors, and deviſed the Garden to B. the one of the Executors to R Rl . 

bars and uſe for Term of his Liſe, the Remainder to the ſaid A. the other gut M 33. 1 
Lxecutor ic have and uſe for Term of his Life, the Remainder to the next H. S. If the | 


N, B. for ever, and died. The Deviſe with the Remainder ſupra is Deviſee for 
la, per Davers ; for the Execntors have no Property but an Occupation; N 
and ſee in the End they pleaded the Deviſe to B. to have the Occupa- = Ty hos. 

* lor Term of his Life, and after his Deceaſe to A. in the ſame be in Re- 

l anner, and after his Deceaſe to be diſpoſed of by his Executors to the mainder has 
le of the next of Kin of B. for ever ; ſo note that the Property was 79 Remedy; 
not deviſed but th . . . bur it he die 

ed, vut the Occupation, and it was agreed in the Time of H. 8. before Gift 
in . 6. to be good Law that the Occupation may ſo remain; But if or S le, he 
Ting itſelf was deviſed to the Uſe, ihe Remainder is void; For a Gitt in Remain- 

e of a Chattle tor one Hour is for ever, and the Donee or De- 3 Bur 

lee may give, ſell and diſpoſe of ir, and the Remainder depending it ſcems if it 

upon it is void; | iverſity l j 

void ; Quod Nota tor a very good Diverſity. Br. Deviſe, pl. be forfeited 


— — U nF — 


13, Cites * 37 H. 6. 30. in his Lite, 
: | g he in Re- 
mainder has no Remedy. * Godolph. Orph. Leg 407. cites S. C. 
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448 Leviſe. 
2. Ard 2 E. 6. where a Man deviſed that W. N. ſhall have ha ws 

pation of his Plate or Term during his Life, and if te dies within i, 25 

that it ſhall remain to F. S. This is god ; for the firſt has only dhe 
Occupation, and the other aiter him thell have Property, Ibid * 

3. F. deviſed his Land to NM. F. in Tail with divers Remainders 1 

| and in the ſame Deviſe he deviſed divers Feivels and Pieces of Pat, . 
The Uſe of them to the ſaid M F. and the Heirs Males of his Bod „ * 

this Caſe it was the Opinion of the Court, that the ſaid N. had no P 0 

| | 0 Pra. 

perty in the ſaid Plate, but only the Uſe and Occupation; per Die. 

Ow. 33. Trin. J EIMZ. Fitz- James's Cafe. 9 

5. The Husband deviſed his Goods to his Wife for Life, and after by 
Deceaſe to . S. who ſued in the Court of Equity of the Marchers i 
Wales, to ſecure his Intereſt in Remainder ; bur a Prohibition was 
granted, becauſe a Deviſe of the Goods themſelves, with a Remainde. 
over, is void, but not where the Uſe and Occupation ot them is ft 
deviſed. March 106. Trin. 17 Car. C. B. Anon. 

6. Foffibility of the Remainder of a Perſonal Eſtate by Deed and alſo 
by Will is void in Law, and a Bill for Security of ſuch Eſtate de. 
murred to, and Demurrer allowed. Chan. Rep. 260. 1) Car. 2. Hatt 
v. Hart. 

7. I give the Uſe of all my Paintings, Books, and other Rarities tu ny 
fe fer Life; and if ſte be with Child of a Son, then after her Deceaj; 
the ſame Paintings &c. fall be left remaining and come to the ſame Zn; 

Eut if my Wife be not with Child of a Son, or if the ſame Son ſpall in 
without Iſſue Male of his Body, then my Will is, that all the ſaid Pain 
ings &C. after the Deceaſe of my ſaid Wife, and the Death of ſuch Sm 3s 
my Waite is now with Child of, Hall come and remain to the Uſe of J. J. 
the Father, of which my Will is, that the ſaid T. V. hall have only the 
Uſe during his Life, and that he leave them to my Kinſman T. V. his Sin, 
and that he ſhall as far as in him lies fo diſpoſe thereof to him that ſhall 
I; God's Bleſſing, next ſucceed him in my Manors &c. that they remain as 
an Helr-Loum, and go and remain to ſuch Perjon and Perſons as ſhall in. 
kerit my faid Manirs &c. who I detire may prove Lovers of Learning, | 
Ingenuity and Arts. Lord Chancellor declared that the Uſe of the 
alorefaid Rarities was well ſettled by the Will of the Teſtator upon 
T. V. the Son, after the Death of the Wife; and the Judges were of 
Opinion, that the Father dying in the Lite-time ot the Devilor, and 
chte Wile being not with Child of a Son, fo as the Contingency upon 
which the Limitation was made never happening, that the Devile to the 
Son was an abſolute Deviſe, and good in Law, aud the Wite ought to 
have the Uſe only during her Lite, and the to be examined on Inter. 
regatories tor a Diſcovery of the Rarities and Matters fo deviſed, and 
an Inventory to be made &c. Chan. Cates 129. 131. Trin. 21 Car. 2 
Vac hel v. Vachel. | | | 
8 cirtd g. A Dev iſe ot Perſonal Eſtate 10 cu, for Life, and after to ber Chi 
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RG Ee ren, and if they have #0 Il ue, the Remaiader over is à void Devile® 
Þ Sik to the Remainder. 2 Ch. Rep. 65. 23 Car. 2. Boucher v. Antram. 

Rrown v. | | ; 
Pirman. --—--- 2 Ch. Rep 334. 1 Jac 2. Whitmore » Weld. S. P. But where a Persal 


Eftare ves deviſed to A for Lite and aſter her Death the Yearly Intereſt and Produce thereof ts © 
ſor the Moin:enance and Education of ſuch Children as ſhe ſhould have by J. S until the Son ſhould l 
Tecenty one and the Daue bier Eighteen, abo at ſuch reſpectibe Apes were to be paid ileir Portions " 
| for Want of ſuch [fue to B. A died without Iſſue. T.d. C. King heid that the Words (for Want 7 
ſuch Iſſue) muſt be intended (for Want of ſuch Children) and whether A ſhall leave ach Chi 
dren will be known at her Death; if ſhe ſhou!d leave Children, then they are to have the Fro 
duct for their Maintenance until Age, before which Time they could not diſpoſe of it by no 
of their Infancy if they had the abſolute Intereſt therein ; But as ſoon as they come of a 
are to have the entire Property and therefore this is a good Executory Dzviſe. 2 Wm 4 1 
421. Trin. 1727. Maddox v. Stains. S. C. cited Gibb. 318. 319. as decreed at the Ros 4 
afirmca in Chancery and both Decrces 2thrmed in the Houſe of Lords. q Devil 


7 2 ——— —— gy eee — : 


© 145 


— 


ei of a Perſonal Eſtate to A. (who was Executor) during her Was' Rep. 


Life, and after her Deceaſe I give 400 J. a-piece to my four Nieces. Decreed 5: Note 
7 


jo the Nicces. F in. R. 116. Hill. 25 Car. 2. Catchmay v. Nicholas my mn 
and Morgan. 


10. A. deviſed 3000 J. to 4 Daughter, and that the Truſtees f of the 
[utereſt 0 the 30001. ſhould pay for her Maintenance 801. per Ana, But 


I ſpe died before 21 or Marriage, then to go to /uch Perſon as ſpould engoy 
iis Lands Of Inheritance according to his Will. If the Daughter dies 
vichin Age unmarried, he that has the Lands according to the Will 


all have the Surplus of the Intereſ above the 801. as well as the 30001. 
„Ch K. 148. 30 Car. 2. Bourn v. Tint 


11. Deviſe of Goods to J. S. for 11 Years, and after the 11 Years he 2 Vern. 232. 
ne the ſame to J. N. Decreed the Delivery of the Goods according Mich. 1696. 


„the Will, the 11 Years being expired. 2 Ch. Rep. 137. 30 Car. 2. . 


Jelly v. Wills. | rot. 8S P. 

12 Deviſe of a Perſonal Eſtate in Remainder after the Death of J. F. Deviſe of 
d void Deviſe, and veſts wholly in J. S. ſhe being Executrix. 2 ee 
Chan. Rep. 151. 31 Car. 2. Warner v. Barſley. Wite for 

2 — : Life, and 
frorwards to his Son, intends the Uſe only to the Wife, and decreed accordingly. N Ch. R. 174. 
Mick, 1697 Sir Thomas Clarges's Caſe. —— S. P. 2 Vern. 59. Paſch. 1688. in Caſe of Smith 
Clever cites RachePs Caſe. —lbid. 245. Mich. 1691. Clergis v. the Dutcheſs of Albermale S. P. 
—-2 Vern. 331. Mich. 1696. Hide v. Parrot. S. P. as to Goods Decreed to pa's. Wrms's 
Wen to Paſch. 1695. Per Ld. Somers. S. C. 

\ Chatrle in Groſs cannot be deviſed for Life. But one may deviſe the Uſe of a Chattle in Groſs 
for Lite. Per Holt Ch. J. 12. Mod. 520. Paſch. 13 W 3. Lord Pe er v. Heneage. —— 55 
where Teltaror deviſed his Manor &c. and all his Goods and Furoiture to his Wite, whom he 
de Executrix, and by his Will deſred that his Goods and Furniture might be preſerved for bis Heir, 
at the Children <vhich ſhe had by the Plaintiff's Father might enjoy the ſame. An Inventory was order= 
«| to be taken, and the Wite to have the Ule for her Life, ana then to be delivered ro the Plaintiff's 
U and Benefit. Wms's Rep. 6. in a Note there, cites 28 May. 2 W & M. Shirley v. Ferrers. 


13. Goods deviſed tv A. for Life, and after her Deceaſe to the Heir Mr. Vernon 
B. B. dies, living A. The Goods were decreed to him that was laid, that 


ng a . . . : h if 
er of B. at B's Death, and not to him that was his Heir at A's Death. 5 
Vern. 35. Hill. 168 1. Danvers v. the Earl of Clarendon, over ot ſuch 
| | Perſonal 


Ele upon a Life only, was good, becauſe in Conſtruction of this Court the firſt Deviſee had but 
te [je of it, and not the iutire Property. Ch. Prec. 323. Hill. 1711. m Caſe of Gibbs v. Ber- 
nardilton. | | 


14. A. deviſed his Perſonal Eſtate to C. in Tuſ for B. and the Heirs Arg. S. 
i Body, and if B. die during his Minority, and without Iſſue, then per ee 
and makes B. (his Son) Executor, and C. Executor in Trutt n 
or B. during B's Minority; B. lives ro 18 and then dies without Iſſue; over was 
this ſhall go to the Executor of B. and not to D. Per Jeffries C. who held void, 
lid it was a Truſt veſted in B. and the Remainder over to D. was net vecauſe 


_— 326. 347. Paſch. 1685. and Mich. 1685. Whitmore * 


| the Contin- 
| gency, but 
becauſe the firſt Taker had the abſolute Intereſt, 


15. A. makes B. Executor, and gives the Surplus of his Perſonal 
Etate to B. but will'd if B. died without Iſſue it ſhould go over to C. 
and that B. ſhould give Security for its going over accordingly, the De- 
le over is void, but whether the directing a Bond to be given 


"i not alter the Caſe, Vern, 478. Mich. 1687. Decring v. Han- 
Iry, | 


n 16. God's 


— — : 2 = 2 — - 
- 


a - m - « « —— — — * ———— — — as r — - 
— — — ä — = — —— — — * . 
5 —B A” — — — — , eee Aarne on LIED CO OS 
% 


be th. Y 


Gilb Equ. 
RK. 579. S. C 


Ch. Prec. 
383. S C. 


22 ——— 


Security that the Goods ſhall be ſorth- coming at his Deceaſe; and * 


Deviſe. 
16. Goods were deviſed to one for Life, the Remainder er, a d. 
creed good. Arg. 2 Vern. 246. cites the Cafe of Catesby v. Nick, 
17. A Deviſe of Goods to A. for Life, with Remainder after the De 
ceaſe of A. to B; it is now clearly ſettled, that it is a good Deriſe g 
B. and that B. may exhibit a Bill againſt A. to compel him to 8 


all one whether the Goods or the Uſe of the Goods be deviſed for Life, 2 
Freem. Rep. 206. pl. 280. Mich 1695. Anon 

18. A. bequeathed all his Houſebold Goods to bis Wife for Life, an 
after to his Son, it is a good Deviſe over, and the ſame as it the Berit 
had been only ot the U/e of them tor her Lite, and per Ld. Somers it 
is 2 Rule where Perſonal Chattles are deviſed for 4 limited Time, i 
tall be intended the Uſe of them only, and not the Thing ilelf 
2 Vern. 331. pl 316. Mich. 1696. Hide v. Parrot. 

19. A Man deviſes all bis Perſonal Eftate to his Wife for Life art 
what fbe has left at the Time of her Death, it is my Will, and I do dj 
her that it may be equally diſtributed betwixt my own Kindred and her', 
Teſtator died, and the Widow married the Detendant. This Bu} 1; 
Brought by the Relations to have an Inventory taken of the Teſtators 
Perſonal Eſtate, and that Security might be given that it ſhould not 
be imbezz led, for that by his Will the Wife had only the Uſe of the 
Perſonal Eſtate during Lite; If the Words, What ſhe haus lett, thall 
be conſtrued to he by reaſon of Goods that are Bona Peritura, or may 
be quite worn out with uſing. On the Defendant's Part ic was aid, 
that the Eftate left was jo ſmall, that ſhe could not live upon it without 
ſpendiag the Stock, Maſter ot the Rolls 1aid, It it be fo, it may alter 
che Cale; therefore let % Maſter ftate the Value of the Perſonal Eſtate, 
and then I will give further Directions. Chan. Prec. 11, 72. pl. 64, 
Paſch. 1697. Cooper v. Williams. 

20. A Farmer deviſed 4is Stock, (which conji/ting of Corn, Hay, 
Cattte Oc.) to his Wife for Life, and after her Death to the Plaintiff; I 
was objected that no Remainder can be limited over of ſuch Chattels 
as theſe, becauſe the Ule of them is co {pend and conſume them; but 
The Maſter of the Rolls ſaid, the Deviſe over was good; but faid, it 
any of the Cattle were worn out in uling, the Defendant was not to 
be anſwerable tor them; and it any were ſold as uſeleſs, the Detendant 
was only to anſwer the Value ot them at the Time ot the Sale; and an 
Accompt was decreed to be taken accordingly. Abr. Equ. Cales 361. 
Mich. 1702. Hayle v. Burrodale. 

21. A Perſonal Eſtate was deviſed ts A. and i Caſe foe died withit 
Iſue, then iv B. Reſolved that the Deviſe over to B. is void, and the 
Whole decreed ro A. 2 Freem. Rep. 23y. pl. (257, b.) Paſch. 1795; 
Anon. | 

22. A Deviſe of a Perfonal Eſtate to F. F. and his Iſſue, or to 7.8, 
end if he died without Hie, Remainder over to another is void, and the 
whole Intereft veſted in J. S. Ch. Prec. 323. Hill. 1711. Gibbs!“ 
Barnatdiſton. | 1 5 5 

23. A Remainder or Deviſe over on 4 C:ntizgency to happen within 
the compaſs of a Lite, is a good Deviſe or Limitation over, even ot! 
Perſonal Eſtate or of a Sum of Money, or Chattle Perlonal. At, 
2 Vera. 960. pl. 662. Trin. 1718. in Caſe of Pinbury v. Elkin. 

24. A. deviſes 10 H. his Wife all his Debts, Gouds Sc. 7 roi 
that if H. died without Iſſue by him, he appointed that 80 l. ſhould ti 
main 40 his Brother F. D. A. dies, then F. D. dies in the Lit ine 
H. and then H dies without Iſſue by A. 1ſt. Queſtion, Whether chis K 


2 good Deviſe to J. D. 2dly, Wherher he dying before the o_ 
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-ency happened, 1t was ſo veſted in him that his Executor ſhould have 
or only intended as a Perſonal Benefit to J. D. Cowper Chancellor 
bald. There is a Difference between this Deviſe here, which is upor a 
\/ition Precedent, and where it is upon 4 Contingency over, as to one 
te, and if he die without Iſſue, or Heirs of his Body, then over to 
ber. Here the Wite has nothing in this Money, but this is an Ap- 
ntment of fo much Money, when the Contingency happened. In the 
mer Caſe the Eſtate Tail abſorbs the whole Intereſt. The Word 
'Remain) is obſervable if ſuch an Accident happened, then ſo much was 
o remain to him. If this had been a Deviſe over, there had been no 
Hueſtion. May not this be conſtrued, it H. died without Iſſue living 
whim? This Legacy was to ariſe upon a Condition precedent, which 
makes the Legacy the worle ; but all the Caſes put are of a Deviſe 
wer, and the Fund here is devis'd to the Wife. As co the Point, if 
te Deviſe be good, it muſt go to the Executor of the Deviſee. But he 
{id he would conſider of it. Hill. 4 Geo. Canc. 

25. Joſeph Aunge by Will dated 28 April, 1708. gave ſeveral long 
duties jor 99 Tears in the Exchequer, amounting to 3201. per Ann. 
io Truſtees for the Reſidue of the Term, In Truſt for Elix. Dol for ſo 


ny Mars of the ſaid Term as ſhe ſhould live, and afterwards for the 


V[n»tiffs his God- Sons for ſo many Tears of the ſaid Term as they or the 
Survivor of them ſhould live, and after the Deceaſe ot the Survivor, 7# 
Trnjt for the Heirs of their Bodies lawfully to be begotten jor all the Rei- 
% << the ſaid Term ot 99 Years, aud for Default of ſuch Iſſue, in Truff 
las Nephews (the Defendants) Foſeph and Richard Dickenſon. Theſe 
Annuities were ſubſcribed into 8. S. Company in the Year 1720. and 
the Bill was to have the South- Sea Stock and Annurries, the Produce 
chercot, fold, and the Money raiſed by Sale thereof to be paid to the 
Plaintitts, who were the God-Sons and Deviſees for Lite, with Re- 
mainder to the Heirs ot their Bodies &c. Caſes cited tor the Plaintiit 
z Lev. 22. Gibbons v. Somers. 1 Lev. 290. Love v. Windham 
& al“. Cited contra JItnbery v. Elkins Tempore Macclesheld C. 
Peacock v. Spooner, in Dom. Proc. 
| King C. ſaid, Where a Term is deviſed to a Man and his Heirs, or 
the Heirs ot his Body, the whole Term veſts in the Deviſee, and any 
Remainder over is void, and ſo it was held in the Houſe of Lords the 
[uit Seſſions, in the Caſe of Sir John Ruſhout, the Remainder in the 
preſent Caſe is void, being aſter a Limitation in Tail. | 
Decreed that the Stock and Annuities be fold, and the Money there- 
by raiſed to be paid to the Plaintiffs. MS. Rep. 13 Geo. Mich. in Canc. 
Dod v. Dickerſon. | 
26. Perfonal Eſtate cannot be entaild. MS, Tab. Dec. 3, 1726. 
Stratton v. Pain. | | 
28. A, bequeathed his Perſonal Eſtate o M. his Wife upon Condi- 
tion to give his Three Sifters d l. Yearly for their Lives, and after M's 
Death he gave the ſame to D. his Daughter upon the ſame Condition, 
43 to paying his Siſters, and after D's Death to the Fruit of D's Body, 
aud for Want of ſuch Fruit to his Brothers and Sifters and their Chil- 
dren then living. 'The Opinion of the Court was, that the Limitation 
to the Brothers and Siſters was good and yet had there been any 
Fruit of the Body they muſt have taken an Eſtate Tail; but they 
terer coming in Eſſe, the ſecond Limitation was allowed to, take 
Place. Caſes in Equ. in Ld. Talbot's Time 23. Arg. cites 2 Geo. 
2. B. R. Brook v. Taylor. 


Deceaſe to the Fruit of her Body (it had clearly been an Eſtate Tail; But the Reaſon 
das, that there were thoſe other Words (to my Brothers and Siſters then living) which brought 
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it within the Compaſs of a Life, and thoſe Words (then 2 make the Caſe ds 
the Duke of Nor tolk's Caſe in 3 Chan. Caſes. And Ld. C. Talbot ſaid, that the Caf of 8 ame az | 
Tavlor (whatever Reaſon the Judges might go upon) was very different from the Peine any y. 
of Care v. Clare by Reaſon of the Words (then living) whereas in the Caſe of Clare Fa Cale 
there is 1 plain Aﬀectation of a Perpetuity as ſtrongly declared by the Teſtator himſcl fac Clare 
Caſes in Equ in Ld. Talbot's Time 24, 25, 26. Paſch. 1923. $ can be. 
* See Remainder (X) 


29. Where the Uſe of Goods is given to one for Life, the Cen 
que Uſe tor Lite muſt /g# an Inventory expreſſing that he is intitlſ G 
theſe Things for Life, and that afterwards they belong to the Perſon . 
Remainder, 3 Wins's Rep. 336. Mich. 1734 Slanning v. Syle & 


al. 
(G. e) Of Money with Remainder. 
I. ONEY cannot be entailed. So 2001. ſecured by an Annnity by 


| Way of Mortgage, Mortgagee entails the Annuity, Remainder 
over by Will and dies. Mortgagor pays the 2001. to the Execute 
Executor ſhall pay the 2001 to the Deviſee and nor keep it and pay the 
Intereſt as the Annuity was limited. Chan. Rep. 129. 15 Car, | 
W yard v. Worſe. | 0 

2. J. deviſed 500 J. to his Daughter and if ſhe die before Thirty Yar 
of Age unmarried then to be divided between three; ſhe does receive the 
Money, and dies belore that "Time. And reſolved that the Money 
ihould be divided, and her Executor chargeable, as poſſeſſed in Truit 
tor the Deviſees in Remainder, 2 Freem. Rep. 137. pl. 172. Anon, 

3. Money deviſed to A. for Life, and after to her Children, and if they 
have #o Iſſue Remainder over, the Remainder tending to a Perpetuity 
is void. 2 Ch. R. 65. 23 Car. 2. Boucher v. Antram. 

4. Portion and Intereſt deviſed on Contingency of Death or Marriage, 
gecreed to be paid into Court tor the Benefit of the Heres Factus in 
Caſe of the Deviſee's Death who was the Heir at Law, ſaving only 
rhat ſhe was a Poſthumous born Child. 2 Ch. Rep. 148. zo Car. 2. 
Bourn v. Tynt. 

5. A Deviſe of 100. ts F. S. at the Age of Twenty-one Nears ; and 
ef J. died under Age, then F. V. aud A. B to have the 100 l. or lj 
the Survivor of them. A. B. and J. N. die both in che Lite of J. S. and 
betore the Age of Twenty-one Years, and then J. S. died under 
the Age of Twenty-one Years. The Adminiſtiator of J. N. 
who ſurvived A. B. ſued, and obtained a Decree for 100 1. tor though 
he died before the Contingency happened, vet his Adminiſtrator ſhould 
have it. 2 Vear. 347. Trin. 32 Car. 2. Anon. 

6. A. bad Iſſue three Daughters and deviſed to his three Daughters 
540 l. equally to be divided between them, that is to ſay, 180 l. 2. 

piece; Bur if any of them die wit hont a Child her Part to go to the Sur 
2196s ; one of the Daughters married E. and before the Portion paid ſbe 
died without Iſſue. B. had a Decree tor the 180 l. For a Sum ot Money 
cannot be intailed, 2 Vent. 349. Paſch. 32 Car. 2. Broadhurſt v. K- 
chardſon. 

7. A. by Will in Writing aſter ſeveral Legacies thereby given gs 
all the Reſt and Reſidue of her Eſtate unbequeathed, which confiſted 


moſtly in ready Money to be put forth co Intereſt by her f 


8 Deviſe. 
Tone half of the Intereſt to be paid to B. her Siſter during her Lite 
wer the other Halt to C. Daughter of B. and C. after B's Deceaſe to 
0 all the Intereſt during her Lite, and / B. died wit hont Iſſue of 
r Budy, then the Principal of the Reſidue ſhould be equally divided 
between D. and E. decreed 2 good Will as to the Limitations, and 
tte Executors to accompt accordingly. 2 Chan. Rep. 410. 3 Jac. 2. 
Smith v. Fiſher. ; : 2 | 2; 

g. Intereſt of Money is deviſed to A. for Life and if he die without I, 
, then the Principal to go over to B. it is a good Remainder, and 
"creed the Money to go according to the Will ; But with this, that 
in Caſe there ſhould be Iſſue of A. ſuch Iſſue thould have the abſo— 
ute and intire Intereſt in the Money. 2 Vern, 38. and 59. Hill. and 
paſch. 1688. Smich v. Clever and Farmer. | 

A Remainder or Deviſe on Contingency to happen within the 2 Cl. Pree. 
Compaſs of a Lite is a good Deviſe, or Limitation over, even of a Per- . 
{1al;y or of a Sum of Money or Chattle perſonal. Arg. 2 Vern. 160. 

Trin 1718. in Caſe of Pinbury v. Elkin. | 

10. A. poſſeiſed of a Perſonal Eſtate of the Value of $331. having 10 Mod. 

a Wite and a Siiter, but no Iſſue, deviſed that ſuch Part of his Eftate 41. S. C. 
i his Wife ſlould leave of ber Subpflence ſk culd return to his Sifter aud the won! creed 
Hrs of her Body and made his Wite Executrix; The Wie married accordingly 
aua died living her Husband. The Matter ot the Rolls ſaid, that it by the Maſ- 
the Court could pick out the Meaning ot this Will it coughs to take oP 58 
ice, and that it is now eſtabliſhed that Perſonal Things or Money 3 8885 
may be devited for Lite, Remainder over, and that though it be true . 

{14 the Wile had a Power over the Principal Sum provided it had been 

wceilery, yer not otherwiſe, ſo that her Money was na a Gift in Law 

r this was Truſt Money, and directed that the Matter inquire how 

much had been applied tor the Wate's Subſiſtence, and rhe Husbar:d to 

account lor the Reſidue. VV ms's Rep 651. pl. 185. Trin. 1720. Up- 

well v. Halley. 

11. Money limited after a Hing without I ue generally is void, but A. devi 
Jiu be atter a dying without line hen liuing is good. Gibb, 68, Pertions 


Trin. 2 & 3 Geo. 2, Green v. Rod. 5231 


| | payable at 
weir reſpective Ages of Trventy one or Marriage, and if any of them die befort the Time of Payment 
Without Vue, then his or their Portion to go to the Suryivors or Survivor and his Heirs. The Maſter 
« the Rolls held that this cou'd not be intended a dying without Iſſue generally, bur fo as the Sur- 


os might rake, which muſt be during their Lives ard ſo good. Ch. Prec. 528. Paſch. 1719. 


Nicholls v. Skinner. 


12. J. S. being ſeiſed of a Real Eſtate and poſſeſſed of Bank and Or- Bur Ibid. 


RE | ' 7 * 3 0 . . . p 
a Sec, by Will reciting that a Marriage is propoſed between his 289,8 8. 
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Niece A and his Coulin B. deviſes to Trift.cs his Real Ettate and Bank Hs ONE RAIN 
dock, and Money in Orphan's Fund, and the Produce ot the ſame, 

n tr % ro pay the Reats and Profits io A. during Life, or to ſuch Per- 
jou a ſve by Writing ſhould appoint, with or without the Conſent of any 
Hisband ; but if ſhe fpould marry B. then, after the Deceaſe of A. in 


ta jor B. during Lite, and after his Deceaſe in Truſt for the firſt and Will a Be- 
. ſucceſſively of A. and B. and their Heirs Male; and for Want ference us 
e 1ſue in Truſt for the Daughters of A. and B equally to be divided made to the 


h 2 * Jos ö 8 
2 them, and for Want of Iſſue of that Marriage, in Truſt for the 
he Survitor ot them; and if neither of them leave Iſſue, in Truſt 


| 5. Nov 


1936, upon 
hearing cwo 


other 


Cauſes upon 


the ſame 


Judges ot 
B. R. for 
their Obi. 


=  - 22 1 — —⅛⅜ 
—— 


————— — 
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N 65 „ Life, With Remainder for ſuch Child and Children, as his Brother nion, how 
"Lg leave living at his Deceaſe, gn that D's Wife fhould be enſeint s Beguelt 
9 ” foould attain the Age of Twenty-one, and to the Heirs, Fxecutcrs fr yer; 
1000 ſuck Child or Children equally to be divided between them, as they in Lands 
P 0 e pectiveſy artain the Age of Twenty-one Nears ; and it no ſuch Child u on the 
"1m 1148 Age, thea to his own right Heire ; But if A. ſhould not marry ue Limi- 
x F cat lol 43 
| 4" B. they 
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4: ” Deviſe. 5 


wege B. ben tn 7 raft after her Deceaſe for C. for Life, Remainder 20 16, 0 : 
ad Children 474 Children of D. ut ſupra, aud if none attain the Age of Tu e Chil 
of 1. wanld ca to his own right Heirs ; and deviſed the Reſfidue of bis Reads 
be convider- Plate H. Mortgages Ec. and all other bis Kffatec, Real and » Mong 
ed. One. A. aud C. equally to be divided between them, their Heirs Bay onal 70 
ther delwer 4% mate C. and A. Foiut-Refeduary-Legatees, and NV. M. ah W.þ 2 

E. 


Ct their | . X - 
Opimans— Ecftors, and died. A, and B. intermarried; B. died without fit 
ue; 
having 


that as this C. Married and died without Iſſue; A. died withour Hue 
9 


Nara _ made her Will, and appointed an Executor; D died betore A. leu 

1 Filue ewo Sons, E. and F. above twenty-one Years of Age; E. de 

orbers dy- (betore A. inteſtate, leaving C. a Daughter an Infant now N 
. 


ing all of is alſo living ; che Orphan's Fund and Bank Stock were not franst; 
w_ LY red but remain as at the Teſtator's Death. Upon Hearing this 8 
wh el 22 Nov. 1734. Ld. C. King held the Limitations after the Eſtate Til 
e a void and diimiſſed the Bill. Caſes in Equ, in Ld, Talbot's T | 
Term for Sabbarcon v. Sabbarton. 

Years in the 

like Manner would have been good. 


ime 5x, 


— — 
— — — 
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(H. e) Perſonal and Real Eſtate jointly with 


Remainder. 
The Mo fag 1 N Eſtate with the Furniture of the Houſe is limited to Al. and 
Heir of the ſuch Heirs of her Body as ſhould be living at her Death, and for De- 


Bod ) muſt * X c 
= 1 to the Hult of ſuch, Remaiuder over; Per Cur'. this makes Eſtate Tail in the 


Land be Land, and the Goods diſpoſed in the fame Clauſe muſt go in the ſame 

Tag! ack ” Manner, and conſequently the abſolute Property is in the firſt Devilce, 

Licitation and no Remainder of Goods alter an Eitate Tail is good. 2 Vern. 32x. 
in Pl. 314. Mich. 1695. Richards v. Lady Bergavenny. 


and make an 
Eſtate Tail, | | 

and as to the Boods, to de only Words of Deſignation of the Perfo1 intending to take the Goods, 2 
Vern. 225. 8 C,—S. C. cnted Gibb. 320. 5 Geo. 2. and ſays, that upon the Authority of the above 
Caſe ir was ſo determined in June 1730. in the Court of Exchequer in the Caſe of Williams v, 
Tomkins. And. Ibid. 514. 521. Trin. 5 Gee. 2. in Canc. in Caſe of the Attorney Geueral on Behalf 
of the Goldſmiths Company of London v. Hall. &. P. decreed accerdingly: 


Wws's Rep, 2. A. having by his Will given ſome Legacies, deviſed all zhe Ref 
299.5 C. and Refidue of his Real ard Perſcnal Eftate to B. and the Heirs Mak f 


| pe ng n bis Body, Remainder to B. aud the Heirs Mal. of his Body, with like 


Real Eftare, Remainders over, ſome Part ot the Perſonal Eſtate being Government 
but only Go- Securities, was directed by the Will to be veſted in a Purchaſe of Land 
vernment , to be ſettled in the ſame Manner, but as to the Reſidue of che Perſonal 
Security di— E . . ds 8 

ved ro be IE ate no further Notice was taken of it than in the Deviſe above men- 
inveſted in tioned of all che Ret and Reſidue of his Real and Perſonal Eſtate, 


Lands and which Reſidue amounted to 14 or 150001. Ir was agreed by the 


ſettled aa Countſel of both Sides, that all that Reſidue inveſted in B. could not 


here, | ax Bow 7 
once. e bear any turther Limitation, Ch. Prec. 421. Mich. 1715. Seale v. 
all the reſt Seale. | ' 

of his Per- : 


fonal Eſtate to B. and tke Keirs Male of his Body, Remainder over in the ſame Manner, and that L 
Cowper ſaid, it wae plain that the Perſonal Eſtate could not be intailed, but the evhale Property weft 


b B. 


3. A. deviſes and bequeaths all his Real and Perſonal Eſtate 40 his 
Wife, feovided if the die without Iſlue by A. 80 J. ſhall remain to B. 4 ” 


e — 


"x Deviſe. 


aſe. B. died in the Life of the Wile, Adjudged a good 1 
oh ind decreed wich Intereſt and Coſts. 2 Vern, 758. Trin. 1719. 
40s 


Pinbury V- Elkin, | F | 1 ' 
x. deviſed his Real and Perſonal Eſtate to bis four Daughters, 8 C. Wms's 
1 their Heirs, Excecutors, and Adminiſtrators ; one of the Daugh- Ren 7 
died. Decreed that her Share ſhall go in the fame Manner as 27% bar 
Real Eſtate to the ſurviving Daughter. Ch. Prec. 567. Trin. 1721. ſtated di fle- 
d. Chancellor cites it as the Caſe of Bark well v. Dry. rently ; and 
Fer Ld. 5 in a Note 
ure zol. it is ſaid, thai this Report in Ch. Prec. 567. is not warranted by the Regiſter-BOOK. 


gell V. Dry. 


5. A. gave the Interef? of 400 l. to B. for Life, and then to his firſt Son, 

540% to him until 21, and then he to receive the Principal Sum. But if 
ehh veſt Son die before 21, then to the au E9c. Son in like manner; and 
\\ devited another 400 J. to C. and his firit &c. Son in like Manner ; 
lt if exther B. or C. die without Iſſue, his Share to go to Teſtator's Rig ht 
Hart; and A: made his Wife Executor. The Maſter of the Rolls de- 
creed, Tnat in Caſe of B. and C's Death without Iſſue living at cheir 
Veith, char the Share of him or them ſo dying ſhould belong to A's rigi.t 
H-irs, and not his Executrix; but that if they ſhould die leaving Itlue, 
-1d ſuch Iſſue die before 21, then thoſe Shares ſhould ſink into the Re- 
dung oft Teſtator's Perlonal Eſtate. Upon Appeal to Ld. C. Maccleſ- 
eld, he took a Diflerence between a Limitation of a Trutt of a Term 
{) as chat all Power of Alienation might be reſtrained, and Perpetui— 
ty introduced, and a Limitation of a Truſt of Money which may be 
ſobſect io more remote Contingencies ; For he thought a Bond to pay 
Money on Death of A. Without Iſſue of his Body good, and the {ame 
ot a Trutt of Money fo limited. However, that this Cale mutt be - 
derſtcod of a dying without Iſſue then living; But whether in Cale of the 
Death of B or C. without Iſſue then living, ic ſhould go to the Preſent 
or to the Then right Heir of A his Lordſhip would then determine. 
| Wins Rep 748. Mich. 1)z 1. Pleydell v. Pleydell. 
6. A. having three Siſters, B. C. and D. gave by his Will one Moiety 
, bis Real and Perfonal Eftate to B. and the Heirs of her Body, and tor 
want of ſuch Heirs, then after her Death to the Children of C. and 
jor the ot her ozety to B. for Life, Remainder to the Heirs cf her Body, 
Reinander over, The firtt Limitation was held void, but che ſecond 
was held good, though there was no other Difference than that in the 
econd the Dey iſe was to the Siſter expreſsly for Life. Arg. Gibb. 321. 
cites it as a Cale heard March 10th. 1726. in Dom. Proc, bet cen 
dtratton and Paine. 

7. A. ſciſed in Fee, and alſo poſſeſſed of a Leaſe tor 21 Years in the 
Potlethon ot B. and C. deviſed 2/ his Lands c. which he then flood 
ſaſed or poſſeſſed , or any ways zntereſted in, and which were in the Poſ< 
cen of B. and C. to MA. his Wife for Life, Remainder to J. N. in Tail, 
Remainder to W. R. for Life, Remainder 70 Truſtees to preſerve contingent 
Remainders &c. Remainder over, The Freehold and Leaſehold lay 
b otermix'd, and had been ſo long enjoy'd together that it would be 
ery difficult to diſtinguiſh them; Ld. C. King thought the Words 
(filed, potletied, or any ways interetted in) very ſtrong, and diſtin- 
84111'd this Caſe trom that of Roſe v. Baͤrtlet, and thought the Leaſe- 
bold Premiſſes ought to paſs by this Will. 2 Wms's Rep. 456. Paſch. 
1728. Addis v. Clement. | 
bs 3 I give and bequeath all my Real and Perſonal Eſtate ts 
"Fa Francis Hall, and to the Heirs of his Body to his and their Uſe 
3 paid to him in three Years after my Death, and during the Time l | 

KK Yr J. N. any Executor of this my Will, and after the ſaid three 
> £412 


ö 

5 

; 

| 

= 
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456 


; 1 een 
Deviſe. 1 


. . | F 
Years expired, I do appoent that my Son EF hall be my Extc utor and it 
ſerd Son F ſpall die, leaving u Heirs of bis Body living, chen 1," 
and bequeath fo much of wy faid Read and Perſonal Eftate a; 1 dae 
Syn ſhall be poſſeſſed ꝙ at bis Death to the Goldſmiths Ste 
London in Truſt for feveral Charitable Uſes mentioned in the Win. 
but my Mill is, that the Company fhall not give my ſaid Son any Dif : 
vance auring bis Life. The Jeſtator dies, F. the Son, after three Ye . 
takes the Execution of the faid Will, ſuffers a Recovery of the Red 
Eſtate and dies without Iſſue, leaveing his Wife Executrix. King Chir 
cellor, the Maſter of che Rolls, and Reynolds Chief Baron wu 
unanimous that the Limitation over was void, as the abſolute Owner : 
had been given to E. the Son, for it is to him and the Heirs Male d 
his Body, and the Company are to have uo more than he hall have le 
unfpear, and cheretore he had a Power co diſpoſe of the Whole, which 
Power was not expreſsly given him, but it reſulted from his Interes 
The Words chat give an Eftate Tail in the Land mult transfer the in. 
tire Property ot che Perſonal Eſtate, and then nothing remains to he 
given over, and diſmiſſed the Bill. Gibb. 314 to 321. Trin. 5 Geo, 2. 
Attorney General and Goldſmichs Company v. Hall. 

9. Teſtator deviſed a Term for Years, and all his Perſonal Eftate ty 4 
au Infant, and if A. died during bis Infancy, and his Mother fbould di 
mithout any other Child, then to B. A. died during his Infancy, though 
the Wife was living and might have a Child; yet the Court aided 8, 
the Deviſee over, by directing an Account and Diſcovery of the Estate 
in order to ſecure it in Caſe the Contingency ſhouid happen. 3 Wms's 


Rep. zoo. Trin. 1734 Studholme v. Hodgſon & al. 


(J. e.) Reſtrictions from Alienations. 


And the Effet thereof. 


1 E VIS E to A. till B. ſhould come to the Age of 22 Years, then 
the Remainder of the Part to C. and D upon Condition, 244 
/ any of his ſaid Sons, before B. ſhall come to the Age of 22 Jau, 
{hall go about to make Sale of any Part &c. be ſhall for ever liſe tte 
Lands, and the ſame ſhail remain over &c. C. leaſed tor 60 Years, and 
10 trom 60 Years to 60, teſerving no Kent, ſuch Leaſe is a Sale witt- 
in the Intent of the Will. 2 Le. $2. pl. 110. Mich. 29 Eliz. B. R. 
Large's Caſe. | OE. | 
2. A. has two Sons, B. and C A. deviſed Land to B. in Tail, and 
other Lands to C. in Fee, provided if any of his Sons or any of tbeit 
Iilues do alien or demiſe any of the Lands betore any of them comes 
to the Age of 30 Years, that then the other ſball have the Effatt, and 
does not limit what Eſtate. One of the Sons makes a Leale tor FR 
betore ſuch Age, the other enters, and before he comes to 30 Years if 
aliens that Part into which he made Entry, and the other Brother, 8 
ing the eldeſt, enters; Per Cur. this is a Limitation, and upon ſuch an 
Alienation the Lands is diſcharged of all Limitarions. Owe 57 
Hill. 30 Eliz. Spittle v. Davis. | 15 
3. Lands were deviſed to B. and C. and i, either of then of ; 5 
Heir Heirs do ſell the ſame, the Gift of it ſpall be void and it ſhal! _ 
70 the Heir. This is a void Condition, being annexed to a Fee. Cie. 
E. 144. pl. 22. Hill. 42. Eliz. B. R. Shailard v. Baker. 


— * — — 


3 Deviſe. 4 57 


Deriſe to A. in Tail, Proviſo if 4. Pall attempt to alien, then im- Godb. 402. 
wediately his Eſtate ſhall ceaſe and another ſhall enter. A. made Fe- 8. P. 

| nent, he in Reniainder enter d; Per Cur. the Condition is void, for 

; Man cannot be reftrained from an Attempt to alien, for non Conſtat 

what ſhall be judged an Attempt, and how can ir be tried? and when 

he expreſs Words are ſo, there ſhall not be made another Sort of Con- 

action than the Will imports; and ſo the ſudgment given in the 

land Seſſians for the Feoffee againſt him in Remainder was affirmed. 

Vent. 321. Mich. 29 Car. 2. B. R. Peirce v. Winne. 

A. deviſed Land atter his Death without Iſſue Male to B. in Tail Jo. 59. 
Vale, until he Or they make any Acts to alter or diſcontinue this Eflate S C. of Foy 
Til, and then to C. and the Heirs Male of his Body, with ſeveral Re- 1 re- 
n4inders over. Deviſor dies without Iſſue. B. enters. C. dies, leaving 38 
ue 1). B. Jevies a Fine. D. enters. Reſolved the Remainder to C. dens eur 
«45 not contingent but an immediate Deviſe; becauſe, thould it be a b ee 
Couringent, the Deviſor's Intent would be deſtroy'd, which was, that Savil 96. 
erv one ſucceſſively ſhould enjoy the Land, and judgment for D Ro thatrs 
Rum. 429. Hall. 32 & 33 Car. 2. B. R. cites the Cafe of Foy v. Cafe. S P.— 


Hind, Le. 298. 
8 Ruddal v. 
NIillar. Mo. 212. S. C. 


5. Deviſe to A. for Life, Remainder to her firff Son, and the Heirs of pollex. 657. 
te Body of fuch firſt Son &c. and for Default to B. & Before Seal- S. C.—s. U. 
ing and publithing, this Memorandum was made, viz. Memorandum, My 2 Show. 
will and Meaning is, That 4 Hall nc alien the Lands given to her 255. * 
fr, the Heirs Male ot her Body &c. but to remain upon Default ' pry agg 
ach Hue ro B. and the Heirs Male of his Body to be begotten, accord- inclined that 
ing to che true Intent and Meaning of this my Will. This Memoran- It was an 
dum is rather like a Proviſo than Habendum in a Deed, and makes no mn Tail, 
Alteration in the Limitation, and in that it is clear, it is a General Tail. one ing . 
; Med. $1. Paſch. x Jac. 2. B. R. Friend v. Bouchier. tended ſa, 


otherwiſe he 


woul4 not have thought that The had Power to alien "The Words in the Memorandum are re- 
porten the ſame in Pollexfen as here; but in Skin 240. S. C. they are, That A. ſhall not alien the 
nds given to her, but that they all be to her Fleirs Males, and for want of ſuch Iſſue, to B. &fc and 
achud, ed fora Grand daughter of a Son againſt B the Words (Heirs Male) in the Memorandum be- 
ing to be conſtreed Heirs Male according to the Intent and Meaning of his Will. 


„ A. deviſed all the Reſt of his Perſonal Eſtate by Les/es in Truſt, 
or otherwiſe, to his three Nephews A. B. and C. and makes them Exe- 
cutors, and wills, that they thall give Bond to each other, that in Caſe 
ler die without Iſſue of his Body, to leave at their Death al! the ſaid 
Chattles and Perſonal Eſtate to the Survivors and Survivor of them; and 
thc Bill was to have the ſaid Bonds given, but was diſmitſed, being an 
\rtempt to intail a Peiſonalty. Abr. Equ. Caſes 207, Irin. 1703. Wi- 
ams v. Williams. ED 


(X. e) Sale 


G 
I» 


458 255 Deviſe. 


at CS * U „ 


1 


(K. e) Sale of Lands good, where made by Execytg, 


x Deviſes his Land to be fold by his Wife, whom be mat 
Executor. She afterwards marries, and /e/!s it 10 her 2 

Hautbaud; and adjudged a good Sale. Pl. C. 414. cites 10 H. 1. 20 

Br. Executors 175. | 

Nor by ary 2 The Aucharity of the Executors to ſell can't be impaired g- 19 


Act of their gpgged by any meſne Act of che Heir or other Perſon, as by Feg 


own: for : a s ARG : A 
oo N _ by the Heir, or by his being diſſeiſed by a Stranger. Kelw. 40 88 


t lle Heir, 4. Mich. 17 H. J. ſays it was adjudged by all che Juſtices of Eoglat 
yet atrer- 


wards they may {c1]. See Co. Litt 265 b. 


Albeir the 3. By the Statute 21 H. 8. it is provided, that where Lands ar. 
N et will d to be fold by Execators, that though part of them refuſed, the Re. 
tends only fate ray fedl. | | 

where Exe- k = : | 

cutors have a Power to ſell; yet being a beneficial Law, it is by Conſtruction extended where Lande 
arc deviſed to Executors to be ſold ; yet in neither of theſe Caſes albeit one refaſe, can the other 


mike Sale to hint that refuſed, becauſe he 1s Party and Privy to the Laſt Will, and remains Executor 
Kill. Co. Litt. 113. 4, 


4. If all che Exerutors ſei! ſeverally the Lands to ſeveral Perſons, ſuch 
Sale which is moſt beneficial to the Teſtator ſhall ſtand and take Efte&; 
Per Counſel. Le. 60. pl. 78. Paſch. 29 Eliz. B. R. Bonefant v. 
Greenv1ll. 

5. Deviſe of Land to his four Executors; and further will'd, That 
his Executors ſhould ſell the ſame to A. for the Payment of his Debts, if 
the ſaid A. would pay for it 1 300 fl. at ſuch a Day. A. did not pay the 

Money at the Day; one of the Executors refuſed Adminiſtration; the 
Other three entred and /i/d to B. Adjudged that the Condition tor the | 
Manner of ic was good. Le. 60. Bonefant v. Greenvill. 
3 Le. 119 6. A. ſeiſed of Lands by his Will deviſed, that his Executors ſhould 
PTL ſell his Lands, and died; the Hxecutors levy a ine thereof to one H 
Vrkis taking Money for the ſume of H. If in Title made by the Conuſee to the 
Land by the Fine, it be a good Plea againit the Fine to fay, Quol 
partes ad finem nihil habuerunt, was the Queſtion. Anderſon con- 
ceived that it was; Bur by Windham and Periam, upon Not Guilty, 
the Conuſee might help himſelt by giving the Special Matter in Evi- 
dence, in which Caſe rhe Conliſes ſhall be adjudzed in, not by the Fix, Dit 
by the Deviſe. Le. 31. pl. 38. Trin 33 Eliz. C. B. Anon. 

7. A. deviſed that his Executors ſth4ll fell his Land; they may ſel 
755 at one Time, and part at another. 1 Rep. 172. b. (e.) in Diggess 
Caie, | 

Le. 21. pt $. If by the Cuſtom a Man deviſes that a Reverſion, or any orne! 
4 2 139 ring, E hat lies is Grant, hall be fold by the Execurors, they May 1 
by Wind- che fame without Deed ; tor the Vendee thall be in by the Deviſor, aud 
ham, and not by his Executors. Co. Litt. 113. a. 


ched 19 H. 


6 23. 3 Le 119. pl. 191. Mich. 27 Eliz. C. B. in tetidem Yerbis ; L Zut inſtead of 19 H b 
23. Cites 17 H 6. 23 which ſeems to be a Miſtake, and that it hould be 19 H. 6. 25. b. 24 4. Pl. 4, 
The Lord Salisbury's Caſe] 


9. On a Bill of Review an Error aligned was, that Lands were de- 
creed to be ſold purſuant to the Will tor Payment of Debts, 5 15060 
giving the Heir a Day to ſbeu Cauſe aſter he came of Age. Lord Keeper 


confrme 


Deviſe. 


-nfirmed the Decree ; for the Lands being deviſed to be fold for Pay- 
nest of Debts, there is nothing deſcends to the Heir, and an imme- 
%zre Sale may be decreed without giving a Day to ſhew Cauſe, though 
in Intant; But if he had been decreed to have joined in the Conveyance, 
here he muff have had a Day after he came of Age. 2 Vern. 429. pl. 
01. Hill. 1901. Cooke v. Parſons. | 


— 
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(L. e) Sale. 


ny what Executors, Feoffees, 'I'ruſtezs &c. now, or at 
| Common Law. 


Fa Min makes a Feine Covert, or a Monk profeſs'd, his Executor, 
| and deviſes the Remainder to be ſold by them, they can't make a 
Decd, and yer their Sale is good without Deed, without any Attorn— 
nent; nor can they levy a Fine; the Reaſon ſeems ro be inaſmuch as 
en the Sale is made, it paſſes by the Teſtament, and not by the Sale; bur 
ke in whom it is veited by the Sale cannot grant ic over without Deed 
aud Attornment; ſo note a Diverſity. Br. Deviſe, pl. 1. cites 19 
H. 6. 23. 

2. And Brook ſays the ſame Law ſeems to be of an Inſaut Hxecintor 
15 0f a Feme Covert, and it ſeems that Newton delivered rhe Reſolu- 
tion of the Court; tor this Matter was alleged in Arreit of Judgment, 
and yer the Plaintiff recovered. Ibid. 

z. It a Man has Feoffees ſeiſed to his Uſe, and wills by his Laſt 
Will, that they thall fell his Land, and dies, the Feotlees enfeoff 
others to the firſt Uſe; and per Kingſmill the Second Feoffees may tell 
his Land; Quzre; tor 15 H. 7. 11. is contrary. Br. Feoftinents al 
Uſes, pl. 12. cites 14 H. 7 33. 

4. And per Tremaile Juſtice, and Reede and Fineux Ch TJuftices, if 
1 Man declares by his Will, that his Feoffees ſpall alien to F. F. and he 
dies, and they make a Feoftment over, the Second Feoffees may ulien ro 
8. lor there is in Manner a Uſe in J. S. Br. Feottments al Uies, pl. 
12. cites 14 H. 9. 33. and 15 H. J. 11 

5. It a Will be that his Land in Feffment ſhall be fold, and does 

not ſay by whom, now the Executor ſhall fell it, and not the Feotlees , 
per Reede, Tremaile and Frowick, which Fineux in Manner affirmed. 
r. Feollments al Uſes, pl. 12. cites 14 H. J. 33. and 15 H. J. 11. 
b. la Man wills that his Execw#ors thall fell his Lands, and diltri- 
de the Profits coming thereof tor his Soul, and they prove the Will, 
abe their Executors, and die before they ſell ; the Executors ſhall fell 
we fame ; but it they make no Executors, their Adminiſtrators ihall 
Re tor want of Privity, for the Sale is a Thing of Truſt &c. 
rk. S. 549. 


7. Ita Man wills that JF. H. his now Executor, ſhall ſell his Land, rhe 


8 Hadi, that no other ſhall ſell ; and always he thall tell, in whom Con- 
Hence and Truſt is repoſed. And therefore it a Man wills that J. S. 


ine, and before che Sale another Man is choſen Mayor, in this Caſe 
| 8 hall ſell and not the new Mayor, and ſo it is in the like Cales &c. 


verk. 8. 342. 
(Ml. e) What 


*x2c11cors of F. F. ſhall not ſell the ſame, vecauſe it appears by the Words of 


\1yor of London thall ſell &. And J. S. is Mayor of London ar the 
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(M. e) What Words give a Power fo ell Lands. 


. Devis'd Land fo be ſold by her Executors, aud is their Dean. 
Word « by the Executors of ber Exicutors, L aud by four Parſbin. 
deb rhe ers of ebe Pariſs of 8. It ſeems that thoſe Words (by fur P. 
Leude te feſt riſhioners) are void for the Uncertainty, Br. Deviſe, pl 
tr wn atl E. 3. 16; 
the EKktians 


of Br bur it 5s im che Year-Book ; and it was Iſabe! Troodchesp's Caſe. 


. Io, Cites i 


2. A Man may declare his Will that J S. who is not Feoffee nor 
Executor to him ſhall alien his Land, Br. Teſtament, pl. 22. cir; I; 
H. . 11. | 
15 If a Man wakes F. F. his Execirtor, aud wills that a Monk ſhall fel 
his Land, aud hall diſtribiite the Profet thereof for his Soul, the Monk i 
Hxecutor to this Purpoſe. Perk. 8. 549. 
4. When a Man deviſes hes Lands to be fold by his Executors, it is al 
one as if he had deviſed his Lands to his Executors to be fold; he. 
Zauſe by deviſing the Lands he breaks the Deſcent. Co. Litt. 246, 4 
5. A. has two Sons, and deviſed one Part of his Lands to the Eldeſ 
2nd his Heirs, and the other Part to the Voungeſt and his Heirs, and 
if both die without Iſſue, that then it all be ſold by his Executors, and 
dies, the lde dies without Iſſue. Per Hutton Executors cannot fell 
any Part before both are dead, tor the Youngeſt hath Eſtate Tail in 
Remainder än the Part of his Eldeft Brother. Het. go. Paſch. 4 Car, 
C. B. Forteſcue v. Jobſon. 
Fo. 327. re- 6. A. deviſed Lands 20 A. his Wife for Life, and will d that if i 
porrs that = ſborld fully end ſufficiently appeur thet A. fhonld not find ſufficient to p. 
Mas %s Debts, and to maintain the ſaid M, and her Children, then {+ 
Condition Pre- fbi ſell the Leng, or ſo wnch as wit the Perſonal. Aſſets would ſatis 
cedert, and he Debts and maintain her and her Children. M. atcerwards fold the 
rnere'ore Land to J. 8. who being ſued for the Land, pleaded that ar ſuch x 
ee Time it ſufficiently appear'd co M. that the Perſonal Aſſets were not 
Bat rave ſufficient, and therefore the by Indenture inrolled, bargained and fold 
veen faffici rhe Land to him and bis Heirs, and ſo was ſeiſed in Fee by the Srature 
envy _ ot Ules, and that the Heir at Law of A. releas'd to F. F. aud his Hans, 
c teren che Adjudged that the Value of rhe Perſonal Eftate ſhould have been 
Whole. thewn, and what was the amount of the Debts, and the Value of Land 
That for fold, ſo as it might appear to the Court that the had Cauſe to ſell the what 


want thereof Land, her Authority being only to fell ſo much as thould be ſufficient, 
the Sdde was : | 


not P*Thor. and the Authority being by the Will, and he pleading 4 Sale by In 


ized, and ſo Heuturè of Bargain and Sale iurolled, and that by Virtue thereof, and of thy | 
only her El- 29 H 8. of Ujes, he was ſeiſed of the Rever/ioa, is not good. For it the 


er fry by Sale is good by the Will, he is not in by the Statute but by the Devike 
Fe the Cro. C. 335. pl. 21. Mich. 9 Car. B. R. Dikev. Ricks. 

Releaſe was : 3 
2 4 7. $ barely, and net ſaying to his Heirs, ſo that J S. by levying = Fine afrerwards oy 
ted a Forfeiture, and the Heir at Law of A. being dead, the Entry of kis Heir was lawful, Mes 
the Sale had been good by the. performing the Condition Precedent, the Eſtate of M. for Li - 7 
paſſed by way ef Bargain and Sale, and the Reverſion in Fee by the Power in the Will; an Re. 
though two Juſtices thought the P leading nor good, yet Jones J. thought it was good £nougn 


* 


dendo Singula Singulis; but that it made nothing one Way or other. 


". Portion 
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eee . 2 if | . 2 a ve 

tions deviſed out of Lands payable at pred Days, which the 2 Vent. 35 5 
P _ Rents of the Premiſſes will not do, amounts to a Deviſe to 043 . 
* Chan. Caſes 179. cites Hill. 16 Car. 1. Hughes v. Collis. 8 


: 176. Trin. 
22 Car. 2. in Caſe of Backhouſe v. Wells. 


3 Ir Lands be deviſed for Payment of Debts, the Executor may ſell S. P. and if 
chough Authority be not ſpecially given them, but otherwiſe it ſuch 2 N 
Devile had been for * Legactes only, or tor railing Portious &c. in ſuch ſell gay. 2 
(aſe there had been no Remedy but in Chancery againſt the Heir. pl. 1 50.Paſch. 
Kb. 14. pl. 3). Paſch. 13 Car. 2. B. R. Anon. 22 Eliz. 


i eee Caſe of Legacies denied in Canc. but the Purchaſor relieved in Parliament, 
and the Heir to CONVEY. Ch. Rep. 283 19 Car. 2. Pit v Pelham, 


201. 36 Car. 2. Carvil v. Carvil. 
8 


9. Dev iſe to raiſe Portions out of the Profits of his Leaſe-Lands implies vern. 104. 
4 Sale. 1 Chan. Caſes 240. Mich. 26 Car. 2. Cary v. Appleton. Anon. S. P. 
Secus 
the Words are out of the Aunual Profits. Per Counſel. Ch. Caſes 24 —- And in this Caſe Finch K. 
ok a Ditterence between-a De viſe of the Profits of a Chattle Leaſe and of Freehold Lands And cited 
it as decreed in Ld. Corbury's Cale. Ibid.— 3 Salk. 127. pl. 7. cites $ C And in Caſe of 
1 Trult where the Truſtees is to pay Debts, Legacies, or Portions out of the Annual Rents, Iſſues, 
nc Profits of the Eftare, he cannot alien or ſell to raiſe the Money, unleſs it is to be paid at a cer- 
tain prefix'd Time; And it the Annual Profits Wil not do it within that Time, then Truſtee may ſell; 
Fr n ib within the Intention of the Truſt. 3 Salk. $64. pl. 2 Anon. Vern. 104. pl. 90. Mich. 
1682. 8. P. as to Deviſes, but ſays ſuch Words in a Deed executed in Life time, will in neither Caſe 
m;over Traltees to fell. | 


o Deviſe ef Lands to Truſtees on 'Truſt-oxt of the Rents and Profits 
% pay Debrs and Legacies, the Truſtees may fell the Land ittelt. 
2 chan Caſes 205. Mich. 26 Car. 2. Lingon v. Foley. 

11, Deviſe of Legacres to be puid out of the Perſonal Eſtate, and if that 
till frort, then-aut of:-the Rents and Profits of the Real Eitate, the Truſtees 
were decreed to fell &c. and to pay Intereſt from the Time the Lega- 
cies kecame due and payable. Fin, Rep. 165. Mich, 26 Car. 2. in 
(ile ot Carew v. Carew. | 

iz. My Debts and Legacies being firſt dedutted, I deviſe all my Effate 
it Real and Perſonal to F. F. This amounts to a Deviſe to 1ell tor 
ite Pay went of Debts. Per Ld. Chanc. And it was ſaid in this Caſe 
vy Mr. Sollicitor General, that a Pare! Declaration is Aufticient to ſub- 
jet Lands to the Payment ot Debts, where a Man has but an Equity 
uy, Vern. 45. pl. 45. Paſch. 1682 Newman v. Jokaſon, 

12 Deviſe of a Sum certain to be rais'd out of the Profizs ot Lands; if 

Oe Profits will not raiſe it i Convenient Time the Court will decree a 
dale. Yern, 256. Mich. 1684. Heycock v. Heycock. 

| 14 A. deviſes Lands to B. in Tail, Remainder 2% C. and gives his 

en Pieter to raiſe out of his Eſtate 5ool. for his next Heir, and de- 

es raw to fee his Debts paid. This gives the Executor a Power to 

(ell the Lands to pay the Debts. 2 Vern. 154. Trin. 1690. in Caſe of 

Wareham v. Brown. | 

is. Lands were deviſed to Truſtees to let and ſet, and out of the 2 Vern. 920 
Rus to pay; Per Lord Wright theſe Words are not ſufficient to pl. 391. S. C. 
20nd a Decree tor Sale upon; but there being ſubſequent Words, _ ye 3 
at after his Debts and Legacies paid, it ſhould be to the Truſtees, he held * 
8 they were ſufficient. Ch. Prec. 184. pl. 152. Hill. 1701. Cook v. 
alons, 
| 16. Deviſe that his Executors ſhould receive the Rents, Tſſues and Pro- * Fin. R. ; 

% until good. fhould be raiſed; and after Payment deviſed the 8 1 
. 40 vis Son, Decreed the Portion to be raiſed with Intereſt and Oh. Caſes 

»*3, and that by a Sale, and the * Heir forth with 10 join, though the 262 Fon les 
6 B Eſtate - 3 


ecreed to be fold where it was deviſed to be Sold for Pay ment of Legacies only. 2 Ch. Rep. 
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Efſta:e would little more than anſwer Debts and the 5001. 
424. Paſch. 9 v. Farrand. 

t7. A. having Term for 21 Years in the Printing-Office, by Will 4 
rects that 2000/. be raiſed out of the Profits for his Dauphier and ho | 
Children, and made B. Executor. B. mortgaged the Term. Je; yp | 
that the Daughter and her Children thould redeem, or be forecl, r 
for per Cur. the Executor of a Teſtamentary Eſtate has Power bis , 
fo as to alien or ſell as he ſhall judge neceſſary ; and if Executor fal 8 
Prejudice of a Refiduary or Specrfick Legatee, they may have their Re 
medy againſt the Executor, but not follow the Eſtate into the Hands 
ot a Purchaſor. Note, This Decree was afterwards reverſed on à 
to the Houſe of Lords. 2 Vern. 444. Mich. 1703. Humble v. Bill. 


2 Vern, 


LET 


5 — ———_— R 2 
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(N. e) Sale. 
Good in Ref; pect of the Manner. 


Suppl. to Ce. I. Copyholder in Fee deviſed to his Wife for Lite, and that fie 
Comp. ſhould fell the Reverſion for Payment of his Debts, and after. 
N wards he ſurremdred to the Uſe of his Wife for Lite according to the 
SC Will and Deed. Adjudged that ſhe might fell his Lands, becauſe in 
his Surrender he referred to his Will, and afterwards the ſarrendrei 
upon Conditton to pay 121, This was held to be a good Sale according 
to the Will. Cro. E. 68. pl. 18. Mich. 29 and 30 Eliz. B. R Bright 
v. Hubbard. 
2. If a Man wills that his Executors and Feoffees ſpall fall his Land, 
and the Executors ſell without the Feoffees unto one Man, and the Feger 
without the Executors ſell unto another Man, and afterwards the Executir: 
au Feoffees ſell unto a third Man; In this Cale the laſt Sale is good, 
and the other two Sales are not good &c. Perk, S. 553. 


— 


_—_ * — — — 


(O. e) Sale of Lands good, where made by ſurviving 
Executor, Truſtee &c. 


1 * T is admitted thet where a Man wills that his Execlitars foal ſe 
bl his Land, and the one dies, that the ather may ſell aloue. Br. De- 
j | vide, pl. 50. cites 39 AT. 17. | x | 

Note, Por 2. Note, Per Kingſmill where a Mas has Feoffees ſeiſed to his Us 
1 Kede in and declares his Will that they ſpall fel! the Land, aud dies, and the 
it wide a hg F.offees ieferff others to the firft Uſe, the ſecond Feoffees may ſell the Land. 
* 


that the ſe- | . | 
| | cond Eco. Br. Teſtament, pl. 6. cites 14 H. J. 33. but cites 15 H. J. 11. conta 
1 fs fees cannot | | 
5 fell the Land, for it is contrary to the Law; But where the firſt Feeffees make a Feoſtment ut _ 
| yet the firſt Feofftees may ſel} the Land; quod fuit cone 25 7 Tremgile Jones * 
i 'omr f the firſt ces; is is their own * 
; the ſocond Foolloes way alien vp Homonans oy tha BY LON gu Tube Tremaile, Rede and Fineut, 


; firſt Feoffzes. Br. Teſtament, pl. J cites 15 H. J. 11. he ſecond 
| where the ill is that bis Feoffees ſhall alien to F. N. and they make a Feoff ment over, there a © and 
F! Feoffees may alien to F. N. becauſe he is named in the Will, which makes a Uſe in him in 4 manner, 
not where he wills that his Feoffecs ſhall alien, and does not ſay to whom. Ibid. , Note, 
f | 
; 
| 
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r Cur. that if a Man declares his Will tbat B. and C. his S. P. Br Ex- 
ſell his Land, and dies, and B. dies, and C. makes M. gutor, Pl. 3. 


and dies, and M. ſells, this is void; For the Truſt is wn 19 H. 


WE us the firſt Teſtator. Br. Teſtament, pl. 1. cites 19 H. 8, 9. 


* 9 
But per Brudnell, it a Man wills that F. and NM. his Execntors S. P. Br Ex- 


Mi 
DS elt nentar y. Ibid. . 
og Mas will'd that his Land deviſable ſhould be ſold by his Execu- 


f 1 
rt, and made four Executors, and died; All the Executors ought to | | 
el. tor the Truſt is jointly put in them. But Quxre it one Or two | 
les, it the three or two who ſurvive cannot fell, tor there is the moſt 
Number of Executors ; It ſeems that they may; tor there Death is the | 
Act of God; And ſee the Statute ot 21 H. 8. cap. 4. that where ſuch l 
il is made, and ſome of the Execurors retule, and the other prove | 
the Teſtament, thoſe or he who proves the Teſtament may ſell ; Quod | 1 
Nota; and fee the Statute. Br, Deviſe, pl. 31. cites 30 H. 8. | | 
1. And by ſome where a Man e that the Land ſball be ſold after | 
tle Death of F. F. by his Hxecutors, and makes four Executors, and dies, 9 
and alter zo of the Executors die, and after F. F. dies, there the two bs 
Executors who ſurvive may fell ; for the Time was not come till now. i 
id. | 
4 g. A Man deviſed his Land to his Wife for Life, the Remainder to auo- | 
ther for his Life, and after their Deaths he deauſed that the ſame Lands | |] 
faul be ſeid by his Execurors, or the E xecttors of his Executcrs, and i 
the Money thence ariling to be imploy'd tor the Uſe of his Soul. | 
He died. Alterwards one of the F.xecutors died; und then the other made | 
bis Executors, and died allo ; and then the Feme died, and he 1 Re- | | 
manger died alſo. It was the Opinion ot the Juſtices, that the Execu- 
mot one Executor ſhould not make the Sale, for they had Authority = 
inch, and it one of them tail, the other cannot execute the Teſta- 
en, Mo. 61. pl. 192. Trin. 6 Eliz. Anon. 
9. And fo it was ſaid it was adjudged in Franklyn's Caſe, where a — 
Man devijed that J. S. and F. D. by Advice of the Parſon of D. ſhould 
1% dale of hrs Lands after his Death, and before the Sale the Parſon 
hed, the other two could not fell the Lands. Mo. 62. pl. 172. Inn. 
Elz. Anon, 
ic. A Man being ſeiſed &c. deviſes al} his Lands to his Sifter and -- 
r Heirs (except out of this general Grant, iy Manor of K. which J 
io appozat to pay my Debts) nd makes two 1 xecutors by Name, and 
des; and one of the Executor dies and the d her Fxecutor takes upon him 
the Charge of the Executorſhip, and /e//s the Manor to R. tor 3ool. 
\nd it was held that he might lawlully do this and ſo was the In- 
tent of the Teſtator and not to leave this an to his Heir, but to 
rut the Executors with the Sale thereof for the ſpeedy Payment of 
his Debts. Dyer. 3) 1. b. pl. 3. Mich. 22 & 23 Eliz. Anon. 
1. A. deviſed that his Executors ſhould have his Land for Ten No 341. 
Years tor Payment of his Debts, and that afterwards his Kxecutors or pl. 46 ;. 
any of them ſhould ſell the Land tor Payment ; he made three Execu— Townſend 
rg and died. One of the Executors died, yer a Sale by the other E Walley. 


Wo was held good. Cro. E. 524. pl. 54 Much. 38 & 39 Eliz. B. R. 5. C and 


the Juſtices 
Townſend v. Wale. — 


Sale was good. 


4. 


5 — wg! 9 ee — 

Dal. 4 t. 12. A Man deviſed that aſter the Death of his Wife bis Land hou 
. 39 § % by h Executor uud cuut Afſenſus A. and made bis Wife and 3 Stray 6 

er 


eee, © Execarors and died; the Wife dicd. A. died. A Sale by the Stranger FP. 
a. pl. g. 


ſeems to be cutot is not good; For the Authority is determined. Dy. 119. 
SC Mich. 4 & 5 Eliz. Dean v. ] hoon. 
13. Ie a Man Mille that his Execetors halli ſell his Lang, if ch 
all die but one, before any Sale made by chem, he who ſurdives . 
fell. Perk. S 550. 
14. it a Man wells that F. his Heir "go {ell &c. and J. dies he 
Fore the Sale; bis Heir ſball nat ſell the Land. Perk. S. 550. : 
15 It r gue Uſe wills that his Feoffees ml ſell his Land, the 
onght ts fell jotutly by Reaſon of their joint Poſſeſſion &c. Bur if 7 
the Feoltees 2us ove die before Sale made by them, then he who 
furvives may fell, becauſe che Poſſeſſion of the whole is in hin 
&c. Perk. S. 551. | 
duthority 16, The Executors Haviag but a Power to ſell, they muſt all join in 
by nl the Sale, if one Executor dies, it is regularly true that being but! 


ang” ee bare Authority che Survivors cannot fell. Co. Litt. 112. b. 


— 


may 


B. to con- 
vey for Childrens Portions; A. died. B. conveyed. On a Bill againſt the Heir, he demurred, he. 
cra'e the Conveyance was by B. only, but it was over-ruled. Fin. R. 260. Trin. 28 Car. 2. Buſh 
v. Newby and Wakencld. 


ſenk 44. 17. A Man deviſes his Land to A. for a 'Term of Life, and thy 


* 


* k. after his Deceaſe his Land thall be fold by his Execcators generally 
may ſell 2d makes three or tour Executors, and during the Lite of 4 
all the one of the Executors dies, and then A. dies; the other two or three 
Goode —— Executors may fell becauſe the Land oould not be fold before and 
1 * 7= the plural Number of his Executors remain. Bur if the Executors had 
Perk, s been wamed by their Names as by J. 8. J. N. J. D. and J. G. his Fx. 
548.8. P. ecutors, then in that Caſe the Survivors could not fell the ſame, be. 
cies 19 H. cauſe the Words of the Teſtator could not be ſatished. Co. Lit, 


8, 9. as to 5 
hl 112. 5. 113. . 


Point and 
19 H. 8, 9. as to the firſt Point 
2 Quere as bo the frſt Point. 


4 


D. 177. a. pl. 22. ruled accordingly as to the laſt Point bnt leſt 


Le. 10% 13. A. was ſeiſed of certain Lands in Fee, and deviſed the ſame 


PD W in Tail, and it the Donee ſhould die wichout Iſſue, chat his ſaid Land 
Eli, B R fhould be fold by his Sons in Law, he in Truth having five Sons in Law; 


Lets Caſe ane of his Sons in Law died in the Lite of the Donee; alter the Do- 
5. b. ave nee died without Iſſue, and then the four Sons in Law ſold the Land, 
r hh de and it was adjudged chat the Sale was gqod, becaule they were #4111 
4. and 2 b hi So . old hy 
generaily by his Sons in Law, and the Lands could not be {old 0 


-<ſelvcd | | 
chars by them all, and the Words of the Will in a benign Jarerpretation are 
the whole farisfied in the Plural Number; albeir they had but a bare Aurhort- 


_ that ty, but it they had been particularly named it had been otherwiſe. Co. 
che Sale by E ; | 
che ſaid irt. 113. A. 
NMauncr 
was good and ſu gent accordingly. Le 285. pl. 387 S. C. in totidem Verbis.— Mo. 1%. 
pl. 291 Vincent v. Lee. 8. C. S. P. cited Goldsb. 2 p. 4. Cro. E. 261. Lee v. Vi 
cent adjudged, - Cited And. 145. in the Caſe of Lock v. Leggin. by Names of Rowland v. 
Lee, — D. 219. Marg. pl. 8. cites Vincent v. Lee, put by Coke Attorney General and 4d. 
judged chat the Sons in Law might ſell, becauſe the Words are ſatisfied, and it cannot be intende 
char all ſhould ſurvive the Eſtate Tail. — Bur where the Perſons impowered te ſell were named by 
their proper Names the Survivors cannot fell, D 177. a. pl. 32 Hill. 2 Eliz. Anon —Ibid. Marg 
S. C cited as held accordingly, Mich. 26 Eliz. C B —8. C. cited D. 219. a. Marg. pl. % 
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7g. If « Man deviſes Lands to his Executors to be ſold and makes 
vo Executors, and one dies, yet the Survivor may ſell the Land be- 
jule as the Eſtate, ſo the Truſtee, ſhall ſurvive, ſo note the Diverſity 
Y "wen 2 bare Zit and a Truft coupled with an Intereſt, Co. Litt. 


113. A. 


20. In both the above Caſes the Executors may ſell part of the | 1 
Land at one Time, and Part at another, as they may find Purchaſors. | 


itt. 113. 2. 
N ff Deviſe be that his Executors ſhall ſell and after names A. an ih 
R to be Executors in the End of the Will ; it one dies the other may 9 
ſell at the Common Law for their naming them by their proper Names 9 
in the firſt Part of the Will annexes to the Sale a Tut to A. and B. 
and appropriates the Truſt to them as private Perſons. Jenk. 44. pl. 


53 


22. It ſeems that if Deviſe be, that A. and B. his Executors ſpall 
certain Land, and in the End of the Will alſo names them Hxeclitors, 
if the one had retuſed at Common Law or died, the other might ſell ; 
tor the Intereſt is annexed to the Executorſhip by this Repetition. 
enk. 44 pl. 83. | 
24. X Mao deviſeth Lands to his Wife for Life, and afterwards orders if 
the ſame to be fold by his Executors and the Moneys thereof coming to be 
irided amongſt his Nephews, and makes A. and B. his Executors and | 
ded. It was referred to three J uſtices, who certified, that the Exe- j 
ort had not a good Intereſt by the Deviſe, but an Authority only, that 
the ſurviving Executor notwithſtanding the Death of his Companion 
might fell. But if they might fell the Reverſion immediately, was 
not refolved. Cro. C. 382. pl. 10. Mich. 10 Car. in B. R. Howel v. | 
Barnes. 9 

24. It has been held, that if a Man deviſe that his Lands ſball be 5 ö 
td by his Executors for Payment of his Debts, that that will give the | 7 
Execurors an Intereſt, as well as it he had deviſed his Land to his i 
Executors to be fold. Otherwiſe where he deviſes in General, that his 
Lands fall be fold without ſaying by whom, though in that Caſe the Ex- 
ecutors mult ſell, Per Hale Ch. B. Hardr. 419. in pl. 5. Trin. 17 Car. 2. | 
iu Caſe ot Barrington v. Attorney General & al.” cites 15 H. 3. | | 


— — — 


F. e) Sale of Lands by whom good on Refuſal &c. of 


Executors, or ſome of them. 


l. A Feme deviſed in Tail Land in London, and for Default of Iſſue 
\ 70 be fold by his Executors, and in their Default by the Execu- 
lors of his Executors by four Pariſhioners of the Pariſh of S. and made 
three Executors, and died; the one Executor died, the other refuſed, and 
the third ſold after the Tail determined. Quzre ; For it ſeems that the 
dale of the one Executor is not good; and it ſeems that theſe Words, 
dy tour Pariſhioners, are void for the Incertainty. Br. Deviſe, pl. 10. 
cites 49 E. 3. 16. 
2. And it is held there, that if all the Executors refuſe, there the Ad- 
e by the Ordinary cannot ſel l. Br. Devile, pl. 10. cites 
3. 16. 
ö 3. A Man deviſes that his Land ſhall be ſold by his Executors; this Kelw. 10). 
alt extend to Executors of Executor. Arg. 2 Bulſt, 291. cites 19 H. b. pl 25. 
45. 9. in Caſe of Fox v. Whitchcock, 9 
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Dat. 2 c. 12. A Man deviſed that aſter the Death of, his Wife his Land 2 


1. 35 8 * {old by h Executor una cum Aſſeuſu A. and made his Wife and ud be 
_ ng © Execavors and died; the Wife died. A. died. A Sale by ye Gree 
ſeems to be Cutor is not good; For the Authority is determined. Dy, 119.2 * call 
S. C. Mich. 4 & 5 Eltz. Dean v. I hofon. P.. g. 1 
13. If a Man Mille chat bis Execators foall ſell his Land, if d. 11 
all die bat ore, before any Sale made by them, he who ſarvion 2 7 
fell. Perk. S 550. 7 . 
14. It a Man wells that : his Heir {ball fell Vc. and ]. dies be | 
Fore the Sale; his Heir ſhall mot ſell the Land. Perk. 8. 550. : 7 


i5 It Cay gue Uſe wills that his Feoffees Hall [ell bis La | 

onght ts pron by Reaſon of their joint Poſſeſſion &c. — 72 - 

che Feolfees zul aue die before Sale mage by them, then he yh, 

ſurvives may fell, becauſe che Poſſeſſion of the whole is in hin 6 

&c. Perk. S. 551. | | | ' 

Aut hority 15. The Executors Havixg but a Power to fell, they mutt all join in 
by Gill che Sale, if one Executor dies, it is regularly true that being but: 


2 bare Authority che Survivors cannot ſell. Co. Litt. 112. b. 


B. to con- | 

vey for Childrens Portions ; A. died. B. conveyed. On a Bill againſt the Heir, he demurred, he. 
cauſe the Conveyance was by B. only, but it was over-ruled. Fin. R. 260 Trin. 28 Car, 2. Bulla 
v. Newby and Wakekeld. 


Jenk 43. 17. A Man deviſes his Land to A. for a Term of Life, and thy 
pl. 33.5. k. after his Deceaſe his Land {hall be fold by his Execcators generally 


3 and makes three or tour Executors, and during the Lite of 4 


all the One of the Executors dies, aad then A. dies; the other two or three 
Gude. —— Executors may fell becauſe the Land oould not be fold before and 


2 72 the plural Number of his Executors remain. Bur if the Executors had 
Perk, s been aamed by their Names as by J. 8. J. N. J. D. and J. G. his Ex- 


548. S P. ecutors, then in that Caſe the Survivors could not fell the ſame, be. 
cies 19 H. cauſe the Words of the Teſtator could not be ſatished. Co. Litt. 


8, 9. as to 
ns 112. B. 213. © 


Point and * 
19 H. 8, 9. as to the firſt Point 
a ()uzrc as t the fartt Point. 


D. 177. 2. pl. 32. ruled accordingly as to the laſt Point bnt leſt 


Le. 105, 18. A. was ſeiſed of certain Lands in Fee, and deviſed the (ane 


55 9 4 1 in Tail, and if the Donee ſhould die without Iſſue, chat his ſaid Land 
Eli, B 8 fhould be fold by his Sons in Law, he in Truth having five Sons in Law; 


Less Caſe one of his Sons in Law died in the Lite of the Donee; alter the Do- 
5. b. and nee died without Iſſue, and then the four Sons in Law ſold the Land, 


SC mm and it was adjudged that the Sale was ggod, becauſe they were gane 
reſfolvee generally by his Sons in Law, and the Lands could not be fold by 


clearly by them all, and the Words of the Will in a benign Interpretation are 
the whole farisfied in the Plural Number; albeit they had but a bare Autholi- 


Court that ty, but it they had been particularly naued it had been otherwiſe. Co. 
the Sale by ©: | | 

the ſaid Lite. II3. 4. 

Manner 

was good and Tuilgment accordingly. —Le 285. pl. 387 S. C. in tatidem Verbis.— Mo. 1%. 
pl. 291 Vincent v. Lee. 8. CL St P. cired Goldsb. 2 P. 4 Cro. E. 261. Lee Y. Vin- | 
cent adjudged, Cited And. 145. in the Caſe of Lock v. Leggin. by Name of Rowland v. 
Lee. — D. 219. Marg. pl. 8. cites Vincent v. Lee, put by Coke Attorney General and 1d, 
judged chat che Sons in Law might fell, becauſe the Words are ſatisfied, and it cannot be inte 
char all ſhould ſurvive the Eſtate Tail. — Bur where the Perſons impowered to ſell were named by 
their proper Names the Survivors cannor fell, D 1). a. pl. $2 Hill. 2 Eliz. Anon I bid. May 
S. C cited as held accordingly, Mich. 26 Eliz, C. B.—S. C. cited D. 219. a. Marg. pl. L 
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z Man deviſes Lands to his Executors to be ſold and make 
uo Executors, and one dies, yet the Survivor may ſell the Land be- 
cauſe as the Eſtate, ſo the Truſtee, ſhall ſurvive, ſo note the Diverſity 
cerween 2 bare Truſt and a Truft coupled with an Intereſt, Co. Lite. 
1. both the above Caſes the Executors may ſell part of the 
Land at one Time, and Part at another, as they may find Purchaſors, 
itt. 113. a. 
pe” If Deviſe be that his Executors ſhall ſell and after names A. and 
B, to be Executors in the End of the Will; it one dies the other may 
ell at the Common Law for their naming them by their proper Names 
in the firſt Part of the Will annexes to the Sale a 7ruft ro A. and B. 
and appropriates the Truſt to them as private Perſons, Jenk. 44. pl. 


23 It ſeems that if Deviſe be, that A. and B. his Executors ſpall 
{el certain Land, and in the End of the Will alſo names them Executors, 
ir the one had refuſed at Common Law or died, the other might ſell ; 
tor the Intereſt is annexed to the Executorſhip by this Repetition. 
enk. 44 pl. 83. 
| 23. "WY an deviſeth Lands to his Wife for Life, and afterwards orders 
the [ame to be ſold by his Executors and the Moneys thereof coming to be 
ide among ſt his Nephews, and makes A. and B. his Executors and 
died. It was referred to three I uſtices, who certified, that he Exe- 
:utors had not a good Intereſt by the Deviſe, but an Authority only, that 
the ſurviving Executor notwithitanding the Death of his Companion 
might fell. But if they might fell the Reverſion immediately, was 
not refolved. Cro. C. 382. pl. 10. Mich. 10 Car. in B. R. Howel v. 
Barnes. | 
24. It has been held, that if a Man deviſe that his Lands ſhall be 
ſeld by his Executors for Payment of his Debts, that that will give the 
Execurors an Intereſt, as well as it he had deviſed his Land to his 
Executors to be fold. Otherwiſe where he deviſes in General, that his 
Lands foall be ſold without ſaying by whom, though in that Cafe the Ex- 
| ecutors muſt ſell, Per Hale Ch. B. Hardr. 419. in pl. 5. Trin. 1) Car. 2. 
in Caſe ot Barrington v. Attorney General & al.” cites 15 H. 3. 


— 
19 It 
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P. e) Sale of Lands by whom good on Refuſal &c. of | | 


Executors, or ſome of them. 


L A Feme deviſed in Tail Land in London, and for Default of Iſſue "| 
to be fold by his Executors, and in their Default by the Execu- | | 
lors of his Executors by four Pariſhioners of the Pariſh of S. and made | 
three Executors, and died; the one Executor died, the other reſuſed, and | 
the third ſold after the Tail determined. Quere ; For it ſeems that the ed 'F 
dale of the one Executor is not good; and it ſeems that theſe Words, | 
by tour Pariſhioners, are void for the Incertainty. Br. Deviſe, pl. 10. | 
cites 49 E. 3. 16. | Þ 
2. And it is held there, that if all the Executors N there the Ad- 1 
I by the Ordinary cannot ſel l. Br. Deviſe, pl. 10. cites | | - Þ 
3. 16. | | 
q 3. A Man deviſes that his Land ſhall be ſold by his Executors; this Kew. 10). 
** extend to Executors of Executors. Arg. 2 Bulſt, 291. cites 19 H. b. el 25. 
0. 9. in Caſe of Fox v. Whitchcock, — 
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4. If a Man has Feoffees &c. and makes bis Will that his 2 
all ſell his Land, and dies, and Wey refuſe the Admiuiſtration yet N 
may ſell, becauſe it is named in every Teſtament who "ſhall be Nur 
ror, and Laud is not Teſtamentary; therefore when they are named yy 
are the ſame Perſons who were 'Truitees, but by this Name Execur 
the Ordinary nor no Adminiſtrator can ſell. Br. Teſtament, pl. 5. ci vn 
15 H. J. 11. per Fineux Ch. J]. JM 
5. But where a Feoffment is made to the Intent that his Executor: ſhalt 
ſell, and after he does not make Executors, there the Land cannot be lold 
Ibid. 
6. Contra if be makes Executors, notwithſtanding the general Term of | 
Executors before without naming their Names; for it fees if they are 
named in the End of the Teſtament of the Goods, though they are t 
named in the Will of the Land by proper Names; And ſo note a Diver. 
ſity between a Will and a Teſtament. Ibid. 
(Nore this », Deviſe that his Executors ſhall ſell his Land, and afterwards hig 
ae To m Executors refuſe to meddle with the Will, yet they may ſell the Land, for 
hit Dit. it is a Thing limited for them to do over and belides the Teſtament 
ference?) Per Frowick Serjeant. Kelw. 44. b. 45. a. 17 H. 7. 
1 * = Le. 60. S. C. cited in Caſe of Bonefant v. Greenvill. 


But the Exe- 8. If a Man has Feoffees in his Land and wills that 5 Execrgirs 
A wend ſpall fell his Land, and he makes no Executors, the Ordinary thall not 
they refuſe meddle with the Land nor Adminiſtrator, tor the Ordinary can only 
to prove the meddle with Things Teſtamentary, as Goods, and the Adminiſtrator, 
Will; tor it who is his Deputy only, can do no more; And it was lately adjudged 
e in Cam. Scacc. per omnes J. Angl. that if a Man makes a Will of his 
Execators, Land, that his Executors ſbail ſell the Land and alien &c. if the Exe- 
2 Jo 26, cutors refuſe the Adminiſtration and to be Executors, now the Admini- 
Trin 22 Frater or Ordinary can't fell nor alien ir. Quod fuir Conceſſum. Per 


= r Sit Rede and Tremail for good Law. 1 5 H. 7. 12. a. b. | 


v. Pelham. Arg. 


9. If a Man wills that bis Exccuors hall alien his Lands, without 
naming their proper Names, it they refuſe the Adminiſtration and to be 
Executors, yet they may alien the Land. Per Fineux and Tremaile, 
and not denied by Rede. 15 H. J. 12. b. 5 

to. It a Perſon be named by the Will to fell, and he refuſes, he that 
{hall have Advantage by che Sale ſhall compel him by Subpena, Quod 
fuit Conceſſum per Cur. And if the Perſon named enteott others, 2 
Sale by thoſe Second Feoffees is merely void. Kelw. 45. T. 1) H 7. 
11. Note, Thar if a Man wilts by his Will, hat his Executors ful 
ſell his Land, and makes two Hxecutors, and dies, and the one proves the 
Teftament, and the other refuſes, and he who proves ſells the Land, this l 
good by the Statute 21 H. 8. 4. where it is expreſſed, that it Was 
doubted at the Common Law whether the Sale by the Common Law 
was good or not; Quod Nota bene. Br, Deviſe, pl. 26. cites 21 
H. 8. 4. 
He made his 12. Yovic of Lands to his Wife for Life, and that after her Decca 
oe _ his Wife or his Executors ſhould ſell the Land; Sale by the Wite ſeem 
an" che to be good. Per Suit J. Godb. 46. Mich. 28 and 29 Eliz. B. R. 


cutors; the 
other Exe- 2. | 42 
cutor died; the Wife ſald, and the Sale held ane Le. 220. Anon. . of. 44 nh ff 


13. A. ſeiſed of the Manor of D. deviſed it to three and their Heirs * 
fell it at the beſt Proſit, and to convert the Money thereof coming e ' 
Performance of his Will ; and in the Concluſion of che Will he Urs 
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hem bis three Executors, and dies; one of the three 0 to medale 
wich the Will or Sale, and the other two ſells the Land in the Lite of 
'he third. 2 the Sale good by the two, either by the Com- 
mon Law, or by the Statute of 21 H. 8. 4, For when he deviſed the 
Land to three to ſell, this doth tantamount as if at the firſt he had 
deviſed that ſuch his Executors ſhould ſell; and in ſuch a Caſe the 
dle by two, the third refuſing, was good; for they two may perform 
dhe will without the third; bur the Statute makes it clear. Cro, E. 80. 
ol. 43 Mich. 29 and 3o Eliz. in Scacc. Bonitant v. Greenfield. 


To be fold by his Executors, or one of them, and makes ſeveral 


158 0668 Sale by two of them is good. Mo. 341. pl. 403. Hill. 35 
Fliz. C B. Townſend v. Walley. 55 5 : 

1j. Deviſe that his Executors ſball ſell Lands with the Aſſent of F. F. 5. 3. pl. 
if J. 8. dies before the Aſſent, the Executor thall not ſell, 2 Browal. e . 
100. Trin. 9 Jac. C. B. Johnſon 8. P. 


— Dal. 45. pl. 36. S. C. and S. P. 


16. Deviſe that Executor fall ſell, Execittor of Executor may {ell not- So where 
wichitanding he is not in Effe at the Time of the Deviſe, Per Winch _ —_— 
]. 2 Brownl. 194. Trin. 10 Jac. C. B. in Caſe ot Rolls v. Mafon. So might 
| 5 | ſell; The 
Heir of his Heir may ſell, Arg. Bulſt. 219 cites 19 H. 8. 10. 


15. A. deviſed Lands to be ſold 2 the Heir of B. B. is Attaint for 
Ti in Lite of A. A. dies; the Eldeſt Son of B. cannot ſell the Land, 
for he is not Heir; the Blood is corrupt. He is [flue ot B. Jenk. 

253 pl. 27. ' 

18 4 Sale was directed to be made uon the happening of a Contingent 
late, which aid nor happen in the Executor's Time, who was decreed to 
make the Sale, but happening after his Death, the Executor's Executor, 
and thoſe who claim'd the Land after his Death, was decreed to 
ſell. Chan. Caſes 180. cites 18 Jan. 1659. che Caſe of Tenant v. 

Brown 

19. Lands were deviſed to be fold by Executor who ates. The young wp 
elt Chi;dren tor whoſe Benefit the Sale was ordered, preter their Biils 
2g41nft rhe Heir; Heir demurrs becauſe but an Authority in the Exe- 
cutor which is dead with him, but the Demurrer was over ruled. Ch. 

Cales 35. Mich. 15 Car. 2, Gartoor v. Gartoor. 

20. lt a Deviſe be 20 an Heir on Condition to ſell, it is a void Condi- 
tion, bur yet it is good by way of Truſt in Equity, and the Heir mutt 
fell. Arg. Chan. Caſes 199. Trin. 22 Car. 2. in Cafe of Pitt v. Pelnam. 

21. Lands were appointed to be ſold, (but no Deviſe was made of them) Pecteed in 
and the Money to be diftributed between the Wife and Heir at Law, aud Dom. Proc, 
tree other Relations, Whether the Heir ſhall be forced to fell the that tbe 
Land alter the Death of the Executor, there being no Party named to Vendecs of 
jel, Ld. K. took a Difference between a Deviſe ot Money out of the 133 
Profits raiſed by Sale of Lands, that the firſt ſavours of a Truſt, the the Land. 
laſt amounts to a Niſheriſon, and is more than a Charge upon the Land 2 Jo. 26 
in the Heir's Hands, and fo diſmiſſed the Bill in tavour of the Heir; yn C.— Arid 
but with Diregfons chat this ſhould be no Preſident. Chan. Caſes 176. e bY 
180. Trin. 22 Car. 2. Pitt v. Pelham. and ſo re- 


5 | | verſed the 
5 upon Adviſe of the Judges. For when no Perſon is appointed to fell, it ought to be in- 
aded that he ſhall ſell who has the Eſtate, which is the Heir. Lev 304. S. C. | | 


22, Lands were deviſed to be ſold for Payment of Legacies, and none Kelw. 44 


tnpreſed to ſell, the ſame decreed to be ſold by the Executors, and the 8 4 


faid 


8 Py 


r 1 n din 


VL. mean 


- 
—_— Peres — 


a > —— — m. 2 GP — — —-— 
0 


——̃ — — 


4. If a Man has Feoffees &c. and makes bis Will that his 
all ſell his Land, and dies, and they refuſe the Adminiſtration, yet th 
may ſell, becauſe it is named in every Teſtament who "ſhall be Exec 
ror, and Land ix not Teſtamentary; therefore when they are named ey 
are the ſame Perſons who were 'Truitees, but by this Name Execu. 
the Ordinary nor no Adminiſtrator can fell. Br. Teſtament, pl. 7. Ke 
15 H. J. 11. per Fineux Ch. J. i 
5. But where a Fecſment is made to the Intent that his Executor, ſoal 
fell, and after he does not make Executors, there the Land cannot he fold. 

Ibid. 
6. Contra if he makes Executors, notwithſtanding the general Term of 
Executors before without naming their Names; for it ſuffices if they ar 
named in the End of the Teſtament of the Goods, though they are ug 
named in the Will of the Land by proper Names; And to note a Diver. 

fy ſity between a Will and a Teſtament. Ibid. 

(Note this . Deviſe that his Executors ſhall fell his Land, and afterwards his 
ve Ing n Executors refuſe to meddle with the Will, yet they may ſell the Land, for 
What Dif. it is a Thing limited for them to do over and beſides the Teſtament. 


fererce?) Per Frowick Serjeant. Kel w. 44. b. 45. a. 17 H. 7. 


15 H. J. 12. = , 
a. S. P. Le. 60. S. C. cited in Caſe of Bonefant v. Greenvill. 


Exer or; 


But the Exe- 8. If a Man has Feoffees in his Land and wills that 6:5 Exec 
A ſcall fell his Land, and he makes no Executors, the Ordinary thall not 
they refuſe meddle with the Land nor Adminiſtrator, tor the Ordinary can only 
to prove the meddle with Things Teſtamentary, as Goods, and the Adminiſtrator, 
Will; for it who is his Deputy only, can do no more; And it was lately adjudged 
1 in Cam. Scacc. per omnes J. Angl. that if a Man makes a Will of his 
Execators, Land, that his Executors ſball ſell the Land and alien &c. if the Exe- 
2 Jo 26, cutors refuſe the Adminiſtration and to be Executors, now the Adnini- 
Trin 22 F/rator or Ordinary can't fell nor alien ir. Quod fuir Conceſſum. Per 


Ho 1 6 Rede and Tremail for good Law. 1 5 H. J. 12. a. b. 


v. Pelham. Arg. 


9. If a Man wills that His Exccators ſhall alien his Lands, without 
nawing their proper Names, it they refuſe the Adminiſtration and to be 
Executors, yet they may alien the Land, Per Fineux and Tremalle, 
and not denied by Rede. 15 H. 7. 12. b. fl 

10. It a Perſon be aamed by the Will to ſell, and he refuſes, he chat 
ſhall have Advantage by che Sale ſhall compel him by Subpena, Quol 

| fuir Conceſſum per Cur. And it the Perſon named enfeoff others, 4 
Sale by thoſe Secoud Feoffees is merely void. Kelw. 45. T. 1) H 7. 

11. Note, That if a Man wills by his Will, that his Executors bai 
ſell his Land, aud makes two Executors, and dies, and the one proves ths 
Teftament, and the other refuſes, and he who proves ſells the Land, this 1s 
good by the Statute 21 H. 8, 4. where it is expreſſed, that it i 
doubted at the Common Law whether the Sale by the Common Law 
was good or not; Quod Nota bene. Br, Deviſe, pl. 26. cites 2! 

. 8. 4 | | 
He made his 12. Heviſe of Lands to his Wife for Life, and that after her Del 
i ife "_ his Wife or his Executors ſhould ſell the Land; Sale by the Wile fees 
daun, the to be good. Per Suit J. Godb. 46. Mich. 23 and 29 Eliz. B. R. 


cutors; the 
other Exe - 25 27 
cutor dicd ; the Wie fold, and the Sale held bod. Le. 220. Anon. . e,. e, 1 


rg. A. ſeiſed of the Manor of D. deviſed it to three and their Heirs 5 
ſell it at the beſt Proſit, and to convert the Money thereof coming . 
Performance of his Will; and in the Concluſion of che Will he wy 


„„ „ 
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eee a | 
then bis three Executors, and dies; one of the three refuſed to medale 


ich the Will or Sale, and the other two ſells the Land in the Lite of 

ho tbird. Adjudged the Sale good by the two, either by the Com- 

; on Law, or by the Statute of 21 H. 8. 4. For when he deviſed the 

Land to three to ſell, this doth tantamount as if at the firit he had 

geriſed that ſuch his Executors ſhould ſell; and in ſuch a Caſe the 

eile by two, the third refuſing, was good; for they two may perform 

70 will without the third; but the Statute makes it clear. Cro. E. 80. 

|. 43. Mich. 29 and 3o Eliz. in Scacc. Bonitant v. Greenfield. 

Fe To be fold by his Executors, or one of them, and makes ſeveral 

Fxecutors 3 Sale by two of them is good, Mo. 341. pl. 463. Hill. 35 

Fliz. C B. Townſend v. Walley. | : 
is. Deviſe that his Executors ſpall ſell Lands with the Aſſent of F. F. 4 Do = 

if J. S. dies before the Aſſent, the Executor thall not fell, 2 Brownl. Annas and 


Trin. Jac. C. B. ohnſon S. P. 
ay ; | — Dal. 45. pl. 36. S. C. and S. P. 


16. Dev iſe that Executor all ſell, Executor of Executor may ſell not- So where 
vichitanding he is not in Effe at the Time of the Deviſe. Per Winch the Deviſe 


; *: "a. 4 f | ht: 
J. 2 Brownl. 194. Trin. 10 Jac. C. B. in Caſe of Rolls v. Mafon. Hes. might 
| | | ſell; The 


Heir of his Heir may fell, Arg. Bulſt. 219 cites 19 H. 8. 10. 


17. A. deviſed Lands to be ſold by the Heir of B. B. is Attaint for 
Een in Lite of A. A. dies; the Eldeſt Son of B. cannot fell the Land, 
for he is not Heir; the Blood is corrupt. He is Iſſue ot B. ſenk. 
253. pl. 27. 0 

18. 3 Sale was directed fo be made uon the happening of a Contingent 
Rate, Which did not happen in the Executor's Time, who was decreed to 
make the Sale, but happening after his Death, rhe Executor's Executor, 
and thoſe who claim'd the Land after his Death, was decreed to 
ſell. Chan. Caſes 180. cites 18 Jan. 1659. the Caſe of Tenant v. 
Brown 

19. Lands were deviſed to be fold by Executor who dies. The young= 
elt Chiidren for whoſe Benefit rhe Sale was ordered, preter their Biils 
2gainſt the Heir; Heir demurrs becauſe bur an Authority in the Exe- 
cutor which is dead with him, bur the Demurrer was over ruled. Ch. 
Cates 35. Mich. 15 Car. 2. Garfoot v. Gartoor. 

20. It a Deviſe be 0 an Heir on Condition to ſell, it is a void Condi- 
tion, but yet it is good by way of Truſt in Equity, and the Heir mult 
fell. Arg. Chan. Caſes 179. Trin. 22 Car. 2. in Caſe ot Pitt v. Pelnam. 

21. Lands were appointed to be ſold, (but no Deviſe was made of them) Yyecuanly in 
and the Honey to be diſtributed between the Wife and Heir at Law, an Dom. Proc, 
three other Relations. Whether the Heir ſhall be forced to ſell the that the _ 
Land alter the Death of the Executor, there being no Party named to Leere of 
el. Ld. K. took a Difference between a Deviſe ot Money out of the ould have 
Profits raiſed by Sale of Lands, that the firſt favours of a Truft, the the Land. 
laſt amounts to a Diſheriſon, and is more than a Charge upon the Land 2 Je. 26, 
in the Heir's Hands, and ſo diſmiſſed the Bill in tavour of the Heir; 2 2 
but with Directions that this ſhould be no Preſident. Chan. Caſes 176. Heir to fc 
180. Trin. 22 Car. 2. Pitt v. Pelham. and by. ; 

verſed the 


Piſmiſſion upon Adviſe of the Judges. For when no Perſon is appointed to ſell, it ought to be in- 
ended that he ſhall ſell who has the Eſtate, which is the Heir. Lev 304. S. C. 


"ey 


22. Lands were deviſed to be ſold for Payment of Legacies, and none Kelw. 44. 


tvpriſed to ſell, the ſame decreed to be ſold by the Execurors, and the 8 4 
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So if ir Legacies to be paid thereout according to the Will. „ 
aug: 301. 36 Car. 2. Carvill v. Carvill. n Rep 


int c Hands 


of Freffees, and ſo expreſſed in the Will, 15 H. 7 12. b.--— Where the Deviſe j | 
Dehts, or for Charitable Uſes. Arg. Agreed 2 ſo. 25, 26. and cites 15 H. * 1 of 
2 Le. 220, Anon. Sale by ſurviving Executor held good. dy | FO 


23. Executors were directed to ſell Land, and with the Mone. 
riſing out of the Sale and Surplus of Teſtator's Perſonal Eſtate 0 TE 
chaſe Annuity of 1ool. a Year for J. S. for her Life &c. The f bu 
tors renounced, Adminiſtration with the Will annexed was ee 

J. S. and a Bill was brought to compel a Sale, and the Heir to; to 

But the Executors not being made Parties, the fame was objected mn 
cauſe notwithſtanding they had renounced, yet the Power of Sale 
ſaid to continue in them, and that it was collateral to their e 
ſhip. But there being a Power only, and no Eſtate deviſed to the es 
tors, the Objection was over-ruled. 2 Wms's Rep. 308. Mich 60 

Vates v. Compton. 1723. 


(Q. e) Sale. By whom. No Perſon being appointed 
to ſell. ue &/ 


S. P. Arg. I. D EVISE of Lands to be ſold for Payment of his Debts. It ſhall 
4 Le. 75. in be fold by his“ Executors, and the naming them Executors is 


Fig 45. ſufhicient. Per Gawdy J. 2 Le. 145. in Inchly and Robinſon's Caſe, 
a. Trin. 
17 H J. S P. per Reads} Quod fuit Conceſſum per Cur. 

* S. P. and not his Feoffees. Per Rede Tremaile Frowike and Fineux in a Manner affirmed it 


Br. Teſtament pl. 7. cites 15 H. J. 11. So in Caſe of Legacies. See Carvill v. Carvill. 
2 Ch. Rep. 301. They ſhali be intended Truſtees though not named as ſuch, Fin. Rep. 432 
Dormer v. Dormer —— Becauſe Teſtator gives Authority, but appoints no Perſons expreſsly to ſell, 


ſo the Law intends it to be by ſuch as are to pay his Debts, and that is his Executors or one Execu- 


tor. Arg agreed, And. 146. in Caſe of Lock v. Loggin——And if one of them dies 
may fell. D. 371. b pl. 3. Mich 22 & 23 Eliz, Anon——S$ C cited And. 145. 
S C cited Arg. Bridgm. 106. and cites alſo 15 H. 7. 126. S. P accordingly. 
56. Trin. 15 Eliz. S. P). 


, the other 
F 193.— 
al. 106. pl. 


2. Where Lands were deviſed to be ſold, and the Monies to be diftti- 
buted to ſeveral Perſons, and no Perſon was named to ſell, there by Con- 
ſent ot Counſel it was decreed that the Executors ſhould fell. Chan. 
Caſes 179. cites 13 Nov. 13 Car. 1. Lockton v. Lockton. 

3. As tor y Lands, Tenements, Goods and Chattles, I give and bequeath 
as follows ; After my Debts paid, to my five Daughters 100 l. a: pia, 
and to be paid at their Ages of 20 Years; Alſo I give to my Wife, whit 
I make my Kxecutrix, all the Reſt of my Lands and Tenements, Goods and 
Chattles. The Perſonal Eſtate was not ſufficient to pay the Debts, uur 
could the Executrix ous of the Profits of the Premiſſes, being but 631. ft 
Annum, raiſe Money to pay the Detts and the Daughters Portions, being 
5ool. Therefore the Court conceived it was intended by the Wil, 
that the Executrix ſhould raiſe Money to pay the Debts and Legacies, 
and decreed the Executrix to ſell accordingly, and by Sale to {atis!y 
the Plaintiffs. Chan. Caſes 179. cites 1 Feb. 16 Car. 1. Hughs & 
al' v. Collis. | 


(R. e) fr 
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=— 
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(f. e) At what Time the Sale may be made. And 
in what Caſes, if not ſold, the Heir may enter. 


F a Man deviſes his Land to be fold by his Executors, and dies, and 
I his Heir enters and dies ſeiſed, and his Heirs enters by Diſcent, 
et the Executors may fell the Land according to the Will of the De- 
'ifor; Per Newton J. Br. Deviſe, pl. 32. cites 11 H. 6. 12. 

2, If a Man deviſes his Land to be ſold by his Executor, and dies, and 
the Heir enters and charges the Land, and after the Executor ſells, the 
uncle ſpall hold diſcharg d. Per Brudnell Ch. J. Br. Charge, pl. 15. 
res 14 H. 8. 10. 
71 95 it the Heir ſuffers a Recovery or levies a Fine, Ibid. 

4 H where a Man diſſeiſes the Heir and dies ſeiſed and his Heir enters, 
and che Executors fell, the Vendee may enter; For he has no Right, 
nor is any Action given to him; For he has only a Title to enter by the 
Sale, and therefore he may enter ; For otherwiſe he has not any Re- 
medy ; Per Hals J. Ibid. | | LEES. 

5. When it ſo Happens that the Land cannot be ſold, the Heir ſhall 
hte tine fame. As if a Man ſeiſed of Land deviſable, deviſes by his 
Will, chat his Land ſhall be fold by his Executors, and dies, and a/! 
the Fxecitors de Inteftate IN any Sale made by them or any of them; 
in ſuch Caſe the Heir ſhall keep the Land, and it Cefy gue Uſe of 
Lind in Kee wills that F. S. now his Executor ſhall fell &c. and F. &. 
ies before any Sale made by him, then the Uſe is in the Heir to keep to 
to him and his Heirs for ever &c, Perk. S. 3554. e | 

6, A Man deviſed his Land to be fold by his Executor after the 
Death of the Teſtator. One tenders to him a certain Sum of Money 
tor the Lands, bur not to the Value, and the Executor atterwards held 
the Land in his own Hands two Years, to the Intent to fell the ſame 
dearer ro ſome other, and took the Profits all this while to his own 
Cle. Here the Executor is to make the Sale as ſoon as he can, and if 
0 not, the Heir of the Deviſor may enter, for he took the Profits here to 
lis own Uſe, not as Aſſets, But it a Man deviſe that his Executor thall 
ell his Land, there he may ſell it at any Time, tor that he hath but a 
dare Power and no Profit. Litt. 383. and Co. Litt. 236. a. | 


I 


Land ; they may in the Lite-time of J. S. The Word after is as Oo 
much as to ſay, alter the Determination of the Eſtate; Per Haughron after the 


J. 2 Bulſt. 125. Mich, 11 Jac. . K 4 LEA 74-44 Death of 

GPrA2) Ew . S. He fa ee > 2-2-9 J. S. as 
where the Deviſe was to J F for Life, and that after his Death J. . or his Executors ſhould fell, J. S. 
2y ſell the Land; Per Clench J. Godb. 46. pl. 57. Mich. 28 & 29 Eliz. B. R. Anon. 


g. The Caſe was; Zachary Thomas, ſeiſed in Fee of the: Manors of 
9. and J. and having three De Mary, and Sarab, by his 
Will deviſes D. to Fane and her Heirs for ever, provided that ſhe mar- 
'; my Nephew Theophilus Thomas at or before ſhe attain the Age of 21 
Years, and this Eſtate was of the Value of 2007. per Aunum or more; 
and if ſhe refuſe to marry my ſaid Nephew Theophilus, or be married to 
*1y other before fhe attain the Age of 21, then he deviſes D. to his ſecond 
Davg bter Mary, and to her Heirs, and he deviſes S. to Mary and her 
Heirs with the like Limitations, and JV. to Sarah and her Heirs; and 
then he ſaid, Provided, and my Will is, that if neither of my ſaid 
Dywobiers ſhall be married to my ſaid Nephew before their reſpetTive * 

6 * 


* ; 2 i the It means the - 
7. Deviſe to J. S. for Life, and after that his Executor ſhall ſell the Ede wbich 
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De 


of 21, then I deviſe my ſaid Hſtates of D. and F. to my Wit, ,,., . 
2,2 Truſtees, and they to ſell and diſpoſe of the ſas, bo gs 8 
raiſed by ſuch Sale to diſtribute among his ſaid Daughters as they 10 
think them deſerving; and it is further found by the Jury, that The 
philus died being an Infant of 12 Years of Age, Fave the eldeſt Dau 4 
ter being then 14 Years of Age, bur that Theophilus never demanded her 
Conſent, or, that the ever retuſed to give it. The Clauſe that "Rs 
that it Fane or Mary do not marry Theophilus betore their Age of 21 
that then the Truſtees may ſell, does not give an Intereſt th the Tru. 
tees till their Age of 21. Skinn. 301. Mich. 3 W. & M. in B. R. ad 
820. Trin. 4 W. & M. in B. R. Thomas and Howell. 

9. A. devifed that his Executors ſhould fell Lands, and with the 
Money and Surplus of his Perſonal Eſtate purchaſe an Annuity of 100 | 
for F. F. for Life, out of which jhe ſhould maintain her Children, and 2ary 
30 l. to each Child, to be raiſed out of the ſaid Annuity and his Perſyy 
Aſtate. J. S. died within three Months after the Teſtator. The Execy. 
tors renounced, The Adminiſtrators of J. S. ſhall compel a Sale, aud 
the Money ariſing thereby he pay ing the Children's Legacies, 2 
Wms's Rep. 308. Mich. 1725. Vates v. Compton. : 


8 8 


8 
nn. 


(S. e) Sale directed or compelled by Equity, None 
being appointed to Sell. 


1. HERE a Man declares by his Will tliat his Feoſſees ſhall 
oY alien his Land for Payment of his Debts and dies, now the 
"Creditors fhall compell the Feoftees to alien; Per Fineux, which was 
agreed by Reede and Tremaile. Br. Feoffments al Uſes, pl. 12. cites 
14 H. J. 33. and 15 H. J. 11. | 

2. And it the Will be that a Stranger ſhall alien to F.S. now J. 4 
ſhall compel the Stranger by Subpœna to alien to him, and the Feoffees 
cannot alien. Br. Feoflmenrs al. Uſes, pl. 12 cites 14 H. 7. 33. and 
15 H. 14. per Reede and Tremaile. 

3. But it the Will be that the Feoffees . ſhall alien the Lands for Dic 
tributions &c. now none could compel them to make Alienation ; Fer 
Reede and Tremaile, which was agreed. Br. Feoffments al Uiss, 
pl. 12.-cites 14 H. J. 33. and 15-H. J. 1. | 

4. Lands was deviſed to be fold, and the Money thereof coming 
he deviſed to Children, but the Lands could nor be fold, becaule 
there was none appointed by the Will to ſell the ſame, yet ordered ic 
be ſold. Toth. 116. cites 39 Eliz. Hire v. Wordal. 5 

5. By Keeling Ch. J. It Lands were deviſed to Execators to ſell its 
Aſlets in them it they fell, and if they do not ſell, they are compelladie 
in Chancery; ſo by Twiſden of the Heir, if there be no other 
Aſſets. 2 Keb. 324. Hill, 19 & 20 Car. 2. B. R. in Cafe of Martin!. 
Holmes. ; 

6. The Words of the Will weretheſe ; My Will and Mind is, and 
1 do hereby authorize, that my Executors hereafter named: fall ſel ") 
L,nds, and Woods thereupon growing, to any Perſon or Perſon or Perſons, 
20 and their Heirs, for the beſt Value, and with the Monies thereby raiſed 

pay all my Fuft Debts. 16 Feb. 1655. the Lords Commithonet 
aſſiſted with Judges (the Executors being dead) upon View 5 7 - 


\ 


Deviſe. 
Aents decreed the klein to ſell. Cited Chan. Caſes 180. as the 
ot Aſhby v. Doyl. 
4 Deviſe * his Executors ſhould receive the Rents, Iſſues, and Pro- 
's of his Real and Perſonal Eſtate, and. after Payment of his Debts to 
% Pcrtions, and then deviſes all his Lands, after Payment, to ſe- 
2 perſons at ſuture Times. The Maſter of the Rolls declared, 
that ik the Rent and Profits are not ſufficient to pay the Debts in a 
rcenſonable Time, he would decree a Sale, and that the Sales ſhould be 
Fat of all the Deviſee's Lands. 2 Vern. 26. pl. 17. Trin. 1687. Berry 
kham. | | 
; 4 In a Deviſe of Lands to pay Debrs, if the Creditors bring a Bill 
o compel a Sale, the Heir is generally to be made a Party, Secus in Caſe 
of a Truſt created by Deeds to pay Debt. 3 Wins's Rep. 92. Hill. 
1730. Harris v. Ingledew. | 


(T. e) Waived or Diſagreed to. 


. IF Ceſty que Uſe had wild that his Feoffees ſhould make Eſtate 

to A. for Life, Remainder to B. in Fee. In this Caſe, it A. re- 
les, yer the Feoffees were compellable to make Eſtare ro ſome other tor 
the Lile of A. the Remainder in Fee to B. and this immediately; and 
it it it be of Land deviſable Remainder-man may enter in the Life o the 
Refuſer. D. 310. cites Trin. 37 H. 6. 

2. Note; Per Bromley Ch. J. and others, where a Man deviſes his 
Land to a Stranger for Life, the Remainder to his Son' in Fee, and dies, 
the Sou may wave the Deviſe and claim by Deſcent, and get he ſhall not 
ai the Term, no more than where a Man leaſes for Years and dies, 
the Leaſe is good, and yet the dying ſeiſed is good allo to toll the 
Entry 5 For it is not like to the Caſe where the Father deviſes to the 
Jon in Tail, the Remainder to a Stranger in Fee; there the Heir does 
not claim in Fee tor the Loſs of the Remainder in Fee. Br. Deviſe, 
pl. 41. cites 2 M. t. | 

3. A, deviſed his Land to M. his Wife, till P. his Daughter ſhould 
be Nineteen then to P. in Tail Remainder over in Fee, and deviſed 
lurther that P. ſhould after her being Nineteen pay A. 121 per Annum 
n Recompence of her Dower, and if P. failed of Payment that M. ſhould 
have the Land for her Life. M. before P. was Nineteen brought Writ 
& Dower and recover d a third Part; M. ſhall not have the 121. per 
annum, atter P. is Nineteen; for it is againſt the Intention of the 
Will that ſhe ſhould have both and the Acceptance of the one 
sa Waiver of the other; Adjudged and affirmed in Error. 


on. E. 128. pl. 3, Hill, 31 Eliz. B. R. Goſlin v. Warburton and 
riſpe. N | = "94 


(. e) Waived. 
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Deviſe. 


. e) Waived. 


Where, if not waved, it muſt be taken as the Will 
gives it. ff 


1 Chan. Prec. x, Seiſed of La nds in Fee-Simple and Fee-Tail, and having tw 
. 265. pl. 216. * Daughters B. and C. deviſes the Lands in Fe- imp! 
| S. C. but | a : | , a . Pie to g. 

© Þ does and the Lands in Tail to C. If B.-will claim Part of the intailed 
not appear. Lands ſhe muſt quit the Fee Simple Lands. For ſhe muſt acquieſce 
— -Gilb. in the Will, or renounce any Benefit by it. And per Ld. Cowper, In 
5 oy ſuch a Diſpoſition it is upon an implied Condition, that each Party ac 
Wn quieſce and releaſe the other, eſpecially where the Teſtator had 


S. P. accord f PN a x : 

ingly. plainly the Diſtribution of his whole Eſtate under his Conſideration 

S. C. cited as in the principal Caſe. 2 Vern. 581. Hill. 1706. Noys v. Mor. 
Y 140, C. | 

Talbot and danr. 

{aid, that when a Man takes upon him to deviſe what he had no Power to do upon a Suppoſition, that 

nis Will be acquieſced under, this Court compells the Deviſee, if he will take Advantage of the 

Will to take entirely, but not partially under it as was done in the Caſe of Moys v. Mordant 

there being a Tacit Condition annexed to all Deviſes of this Nature that the Deviſee do not diſturb the 

Diſpoſition which the Deviſor hath made; And that ſo are the Caſes that have been decreed Upon 

the Cuſtom of London, Caſes in Equity ja Ld. Talbot's Time 182, 183. Hill. 1135. in Ciſe of 


Streatheld v Streatfield. 
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S C cited 2. A. by Marriage Articles agrees to leave his Wife 8001. &c. but 
Ch. Prec. mothwithfanding that, or any Thing in the Articles ſhe ſhould not be dt. 
35+: barred of any Thing WELL AY give her by Will &c. He by Will gave 
her 1000 J. Per Cowper Ch. the Will imports a Diſpoſition of the 
whole Eſtate, and the muſt renounce the Articles or the Will; ſhe 
cannot take by both. And if the will take by the Will, the mutt faf: 
| ter the Will ro be performed throughout. 2 Vern. 555. Paſch. 1706. 
ft | Herne v. Herne. | TO + | | 
gl 3. So where the Eldeſt Son was intitled by the Marriage Articles 
= | to an equal Share of one Third of his Father's Perſonal Eſtate, and 
the Father leſt 75000 J. by the Will, he muſt renounce either the Will, 
or the Articles and cannot take the Benefit of both; and the Will, if he 
takes by that, muſt be looked upon as a Satislaction of what he migit 
claim by the Articles. Ibid. 556. S. C. 
'Þ And where 4. The Wife of a Freeman of London muſt content herſelf to take ei- 
I the Will ther by her Husband's Will, or elſe by the Cuſtom, but muſt not 
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5 8 claim the Perſonal Eſtate by both, unleſs it be ſo expreſsly given by 
1 | in ſome the Will, But her claiming her Cuſtomary Part will not bar ber 
1 | Leaſehold claiming Freehold Eſtate deviſed to her by the Will. Ch. Prec. 351. 
4 Hou'es Mich. 1712. Kitſon v. Kitſon, | | 


16 Remainder | : 
to |. S ir was decreed per Ld. Macclesfield that ſhe ſhould be allowed a Moiety of the Value 


= of thoſe Hon'es out ot the Teſtamentary Part over and above her Cuſtomary Part and lo ||. S. be let 
| into Poſieſſion preſently. Ibid This Dectee as to the Freehold and Leaſchold deviſed i 
her for Lite was afterwards reverſed in the Houſe of Lords. G Equ. R. 29. S. C.—8. P. per 
, 'C Macclesfield Ch. Prec. 308. Babington v Greenwood. 
| Fee 
1 


1 5. By Marriage Articles 1400 J. was to be laid out in Land and ſettit 
15 on the Wife tor Lite &c. The Husband died without Iſſue before 4 
#4 Purchaſe, but made her Executrix and left her more than 1400 J. T er 


4 wal Hate. Decreed per Harcourt aud atfirmed per Cowper C 2 
| m 
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may take by the Articles, if the inſiſts upon it, but if ſhe takes by the 
will it muſt be deemed a Satisfaction of the Articles. Ch. Prec. 400. 


puch. 1715. Linguen v. Souray g . 

6. A. the Anceſtor by Articles previous to his Marriage in 1677, agreed 
to ſettle certain Lands to the Ule of himſelf and M. his intended Wife 
tr Life, Remainder to the Heirs of the Body of A. on H. to be begotten, 
Rrinainder over; A. made a Settlement in 1698. but not purſuant to the 
\rticles, and had B. a Son and I. and M. two Daughters. A. in 1116. 
1po# the Marriage of B. ſettles other Lands, in Conſideration of B's Mar- 
lage, in the uſual Manner; and in 1723. levies a Fine of the Lauds 
n the Deed of 1698. to the Uſe of himſelf in Fee; and in 1725. 
bes his Will and deviſes Part of thoſe Lands to L. and M. his 
10 Daughters, and all the reſt of his Real Eſtate ro Truſtees to 


in Tail, Remainder to Daughters &c. and with Direction out ot the 
Profirs to educate the Grandſon, and to place out the reſt at Inte- 
eſt, ro be paid to the Grandfon at Twenty-one Years of Age; and 
it he does not attain that Age, to be paid to L. and M. his faid Daugh- 
ers, their Executors &c. Ld. C. Talbot held, that though the Grand- 
ſen is not to be bound by the Deed, which did not purſue the Ar- 
ticles, yet he decreed him to make his Election in ſix Months 
after he comes of Age, either to ſtand to the Will or the Articles, and 
if he chuſes to take the Lands which ought to have been ſettled, the 
Daughters (his Aunts) ſhall be repriſed out of the Lands deviſed to 
tim, which ſhall be conveyed to them in Fee. Caſes in Equ. in 
Ld. Talbot's Time 176. Hill. 1735. Streatfield v. Streatheld, 


(W. e) Qualified or corrected and made good. 


1. A Devife void in Law by Reaſon of a Miſcrecital of a Grant, 
and by Reaſon of an Attornment, yet was holden good in 
Equity. Toth. 143. cites 38 Eliz. Bacon v. Bull. 

2. Money deviſed by the Plaintiff's Father to the Plaintiffs our of 
certain Lands which were to be fold by the Defendant, the Lands 
were intailed and in the Deed there was a Proviſo, that if the Heir 
went about to ſell the ſame, it ſhould be void, being againſt rhe Sta- 
ture of 32 H. 8. It was ordered to be ſold. Toth. 184. cites 38 Eliz. 
Thy nn v. Kinſmell. 

3. A. makes his Niece Executrix, and after his Wife is Privement En- 
ſant and delivered of a Daughter, the Will is void by the Civil Law, 
but deviſe of the Land is good by our Law. Per Jones J. Whitlock 
J. contra. Palm. 508. Hill. 3 Car. B. R. 

4 A Legacy was deviſed to A. of 20001. to be made up of Debts due 
to Teſtator, and a Schedule whereof was annexed to the Will, bur thoſe 
Debts were deficient by 300 l. yer Aſſets being confeſſed the whole 
= . * decreed. Fin. R. 152. Mich. 26 Car. 2. Pettiward v. 
ettiward. | 


bas a an, the Daughter ſhall nor carry the Land trom the Son. Cited 


— 


Winkfield v. Combe. 


Cir. 2 Vern, 416. and ſays the Son was relievable even by rhe Opinien of the Judges. 


be Uſe of his Grandſon for Lite, with Remainders to firſt &c. Son 


— a — 
22 


5. Lands deviſed to a Daughter in Sickneſs, Teftator recovers and A 
Cites 


by Ld. Nottingham. 2 Ch. Caſes 16. Hill. 3 1 and 32 Car. 2. in Caſe 8 
| —D, C. 
cited per 


A. being a Widower and having a Son and ſeveral Children, married M. who had B. a Daughe 
ter A. made bis Will and deviſed 10991, to B. his 1 Daughter and to the Child En Ventre fa 
| 6 mere 
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mere, if a Daughter ioo , but if a Son, then his Executors ſbould purchaſe 100 l. 

ſettle cn the Son in Tail- Male, Remainder to B the Plaintiff. The Wife was Ae . and 
who died litine 4. About ſive Years after A. died, and his Wife enſeint with a Daughter, tor or bog 
Proviſion was left. B. prays the Land may be purchaſed and ſettled on her; For in a Deviſe of f 
in Tail, Remainder over, it Deviſee dies without Iflue the Remainder ſhall take ' plac 
this is the ſame Reaſon here. But per Ld. Chancellor, In a Deviſe I cannot he] 
the Law fxes the Eſtate, but in Equity if there falls out an unforeſeen Accident, which if Teſtator | 
foreſeen le would have altered his Will, I ſhall conſider of it; his Meaning was to provide %% ad 
Daughter, in Caſe he ſhould leave one born after his Death, and though there was no ſuch Dan 
ter (viz. whereof his Wife was enſeint at the Time of ,making the ill, and to which onl 1. 
Words extend) Yet here here is the ſame in Effect. And directed a Bill to be brought to Which 
the Peſthumeus Daughter ſhould be a Pariy, and both Caſes to be heard together. 2 Ch. Caſes 16. Ki 
31 & 32 Car 2. Winkfield v. Combe. | 


6. A. has four Daughters, E. F. G. and H. gives them Portions (na- 
ming them) and appointed his Real Eſtate to be ſold and added to his 
Pertonal Eſtate; A. has atterwards another Daughter named J. who i; 
not provided for by the faid Will. This Daughter ]. fall have a 
Share of the Real Eſtate appointed to be ſold, but not ot the particy. 
lar Portions. 2 Chan. Rep. 210. 32 Car. 2. Coles v. Hancock. 
has Proc 7. A. charges Lands with a Portion for a Daughter by a firſt Ven- 
21 S. C. ter, and then marries and ſettles Part of theſe Lands for the Jointute 
bur nor fully on a ſecond Wife, who has no Notice of the Charge. A. miſconceiving 
S. 8 wy and thinking the Portion would take Place of the Jointure, by Will 
Sir hover? gives other Lands in Lieu thereof. The Wife in Combination with 
Reeve the Heir refuſed to accept the Deviſe. North K. decreed the Daugh- 
Caſe S. C. ter to hold ſuch Part of the Lands deviſed to the Wife as ſhould be of 
and S. P. equal Value of the Lands compriſed in the Jointure till her Portion 
was raiſed. Vern. 219. Hill. 1683. Reeve v. Reeve. 
8. A. by Will gives ſeveral Legacies and makes to Strangers Ex. 
ecutors ; he lived many Years atter, improved his Eſtate much, and 
has ſeveral Children born ſince the Will, and dies. The Court would 
not make the Executors Truſtees for rhe Children as to the Surplus of 
the Eſtate, bur diſmiſſed the Bill; Per Lds Commiſſioners. 2 Vern. } 
104 Trin. 1689. Hill v. Brewer. Sn 
9. One deviſes zo to of his Sifters 4001. a- piece, and to his third Sifttr 
what hits Executors ſhould think fit. The Court decreed the third Si- 
ter ſhould have 4ool. alſo, and be made equal to her two other vilters, 
it the Eſtate would hold out. 2 Vera. 153. Trin. 1690. Wareham ;. 
Brown. | 
10. A. made his Wife and F. F. Executors, his Wife being old and un- 
able to get in the Eſtate, and made his Wife Reliduary Legatee; the 
Wite died in the Lite of A. who /efz P a Children; They brought 
Bill againſt the ſurviving Executor, and their Bill was diſmiſſed. Cited 
per Hutchins Commilfioner (but names neither Time or Perſon.) 2 Ven. 
149. Trin. 1690. in Caſe of Cordell v. Noden. Ea 
11. A. deviſes to T. and his Heirs, upon Truſt that he ſhould convey i 
to ſuch of the Relations of the Teſtator as he ſhould ghink beſt, and moſ 
reputable for his Family. A. dies without Iſſue, and the Heir at Lav, 
who was the Zeſtator's Brother, prefers a Bill againſt the Detendant ! 
hade him convey the Eſtate to him. It was in Proof on the Defendants 
Part, that the Teftator before the making of his Will did ſeveral times d. 
glare, that the Plaintiff was an ill Husband, and would ſpend his Eſtate 
if he ſhould leave ic to him, and ſeveral other Expreſſions ſpewing © 
Di/like of the Teftator to the Plaintiff. But per Cur. there being nothing 
in Proof againſt the Plaintiff of any Miſ-behaviour ſince the Deceale 
of the Teſtator, this Court will judge ic moſt reputable tor the Family, 
that the Heir at Law ſhould have it; and for the Diſcourſes ui 
were before the making of the Will, choſe were all at an End f 
making the Will; and notwithſtanding all cheſe Diſcourſes, it "_ 


— 


8 


INN Deviſe. 
e ed but if the Truſtee would give it to him, he was not diſabled 
mary ir, 2 Freem. Rep. 198, pl. 213. Trin. 1694. Clarke v. Turner. ? 
* 12. An Eſtate was deviſed to be diſpoſed by two Truſtees to ſuch of his 9 


ms as they. ſpoutd think fit, and they diſagreed, and thereupon this 
aan En [Joon be conveyed to the Heir at Law. 2 Freem. Rep. 


8 


Court pl. 273. Trin. 1694. cited as the Caſe of Moſely v. Moſely. ; 
mM A, being ſingle made his Will, and deviſed all his Perſonal Eitate ? 5 R. 
10 18. Afterwards A. married, and had /everal Chilaren, and died 833 P. ; 
without other Will or Diſpoſition, and now Coram Delegatis, of whom But Bill aiC. ö 


Treby Ch. J. was one, it was ruled that there being ſuch a Alteration miſſed. Per a 
4 his Circumfances and Eſtate, ſo different at the Time of his Death re | 
tom what they were at the Time of making the Will, here was Room; 689 _ 
ind * Preſumptive Evidence to believe a Revocation, and that the Teſtator which Caſe 9 
.ontinued not of the ſame Mind. 2 Salk. 592. pl. 2 Mich. 8 W. 3. the Execu- 1 


tors ll 
B. R. Lugg V. Lugg. c 6 S Were no | 


| Relations. | 
In Overbury's Caſe they were Relations. — A. by Contrivance of B. his Nephew made a Will | 
and B. Executor, and ſaid nothing in his Will of his Perſonal Eſtate, which by this Means the Executor 
[lain d, though the J. eſt ator left a Son; hut it appearing by ſeveral M atters that A. intended it for his 
don Sec Decreed for the Son (an Infant) and Defendant to be examined on Interrogatories, and to 
te reſtrained from confeſſing Judgments &c. to Creditors of Teſtator, and the Cuſtody of the Infant 
taken from him. Fin 3 Paſch 3o Car. 2. Corſellis v. Corſellis. 
* Bur that is only a Preſumptive Revocation, and therefore if by any Expreſſion or ether Means it had 
appeared that the Intent of it was that it ſhould continue in Force, the Marriage had not been a Revo- 
cation, ard the Sentence given in the Spiritual Court was affirmed. 12 Mod. 236. Mich. 10 W. 3. 


Lugg v. Lugg. 


14. A. was ſciſed of Black- Acre in Fee, and White- Acre in Tail, and The Father 
having two Sons, dewſed the Tai Acre to his Youngeſt Son, and the Fee- 1 
Acre to his Eldeft Son. The Eldeſt enter'd upon the Tail-Acre; where- Frechold“ 
upon the Voungeſt brought his Bill, either to enjoy the Tail-Acre, or gives part to 
to have an Equivalent out of the Fee-Acre; And per Cowper C. this his Younget 
Deviie being deſigned as a Proviſion for the Voungeſt Son, the Deviſe ag ay 
of Black-Acre to rhe Eldeſt Son muſt be underſttod to be with a tacit , mlt not 
Condition to ſuffer the Youngeſt Son to enjoy quierly, or elſe that the prejudice the 
Voungeſt Son ſhould have an Equivalent our ot the Fee-Acre, and de- Younger. 


creed accordingly. G. Equ. R. 15. Hill. 7 Ann. Anon. Toth. 116. 


cites 18 Car. 
Pountney v. Pilkington, 


15. A, deviſed Lands to his Eldeſt Son, and other Lands to his 
Youngeſt Son in Tail, and if both his ſaid Sons die with (inſtead of 
without) Iſſue, then the Whole to Burr and his Heirs. Both the Sons 
died without Iſſue. The Jury (taking the Will in tuch Senſe as was 
conitent with Reaſon and good Senſe) tound tor Burr the Plaintiff. 8 
Mod. 59. Mich. 8 Geo. 1. Burr v. Davall. 

16. A Man deviſed to the now Detendant by the Name of bis Zounge/t Coram Lord 
Jon ohn and his Heirs, all his Eſtates in W. and in Caſe his Son ſbould Hardwicke, 
" {ive to attain the Age of 21, leaving no Iſſue lawfully begotten, he de- 3 
"ed the Eftates to the Plaintiff Elizabeth his Eldeft Daughter and the 10 1744 
Heirs Males of her Body, with like Limitations over to his other Daugh- Robinſon v. 
ers; and in Caſe his Son ſhould attain the Age of 21 Years, then he de- Lytton. 
viſed the Eſtates to be fold, and the Money ar:fing from ſuch Sale he de- 
ed among/# all his Daughters as an Augmentation to their Fortunes. 

There was a great deal of Timber upon the Eſtate, which John the 
= was Cutting down, and now they moved tor an Injunction to ſtay 

m. | 

Sollicitor-General for the Injunction ſaid, there were many Caſes 
where this Court would grant ſuch Injunctions in Favour of Perſons 
"Ot lntitled to an Action of Waſt at Law, as where there is Tenant for 

ue, Remainder tor Lite, Reverſion in Fee, fo for an Infant in Toure 
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ſa Mere, and cited Freeman's Reports Trin. Term 1680. And L 
Chancellor was of Opinion, that he ought to grant an Injunction N 
ſaid he thought he was to be conſidered as a Truſtee of the Inheritan l 
tor the Benefit of the Daughters, and that it was the Intention of the 
Teſtator, he thought, to give him the beneficial Intereſt, but that 0 
would be ſtrange it he was to take away under ſuch a Deviſe the N 
Part perhaps of the Eſtate. Mm 

He faid, though there had been no Caſe determined where this 
Court had granted an Injunction to ſtay Waite tor an Infant in Ventre 
ſa Mere, yer he ſhould not ſcruple to do it it ſuch a Caſe ſhould ha 
pen, and he ſhould be inclined co reſtrain an Heir at Law in Caſe of n 
Executory Deviſe. 

Injunction granted, and made perpetual. 
Note, The particular Reaſon upon which he founded his Judgment 
he declared to be, becauſe he looked upon the Deviſee John as a Tru. 
tee by the Intention of the Teſtator. | 


- 
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JI. „ (KX. e) Money deviſed to be inveſted in Land, and 
„ . A. 44. Vice Verſa, How conſtrued in Equity. 


e. tf 
1. J Give Martha my Youngeſt Daughter the Sum of 400 J. 10 be paid 
unto her by my Execators within one Year next after my Deceaſe. But 
will and my Deſire is, that Cornelius Collet (the Husband of Martha) 
upon the Payment of the ſaid 400 J. all give ſuch Security as my Executor 
ſpall approve of, that the ſaid goo!. ſhall be laid out within 18 Months 
next after my Deceaſe, aud purchaſe an Eſtate of that Value to be ſetthd 
and aſſured upon her the ſaid Martha and the Heirs of ber Body lawtully 
begotten. Martha died within four Months after the Teſtator, leaving 
Iflue a Daughter, who died within four Months after her Mother. The 
400 l. was decreed to the Husband, who had taken out Letters of Ad- 
miniſtration to his Wite and Daughter. 2 Vent. 355. Trin. 34 Car, 2. 

Collet v. Collet. 
2᷑. A. had two Daughters B. and C. A. made her Will, and deviſed 
200d. to her Daughters to be laid out (by Truſtees in the Will named) 
iu Lands and ſettled to the Uſe of C. and her Heirs of her Body, and 
1t the arcd w3thout Iſſue, then to the Lie of the Children of B. Before the 2001, 
laid out C. died without Iſſue; B. having Iſſue D. and E. The Truitees, 
purchaſed Land, and ſettled ir on D. and E. and D. died, leaving F. 2 
Daughter. Decreed the W hole to ſurvive to E. If the Money had nut 
been actually laid out in a Purchaſe F. would be inticled to a Moiety, 
tor then there would have been no Survivorthip. Carch. 15. Mich. 3 

fac. 2. in Canc. Anon. we 

v ws Np 3. Where Money is deviſed to be laid out in Land, and ſettled 10 the 
788 Fo h. Le of A. in Tail, Remainder to B. Chancery ought not to decree the 
— But Aoney to be paid to A. though he will have Power over the Land when 
where the purchaſed and ſettled by ſuttering a Recovery, but che Truſt ought to 
ds. bur have been ſtrictly purſued, aud the Money inveited in Land, and ſettled 
be ſercled e according to the Will, and then the Remainder-Man has a Contingency 
A and bis ot A's dying before he can ſuffer a Recovery; per Cowper K. 2 Vern. 
Heirs he may 55 T. pl. gol. Paſch. 1706. Legatt v. Shewell, & Ux. and Weller. 


pray to have 


the Money, and that it be not laid out in a Purchaſe, becauſe none have an Intereſt in it but himſelf 
But if he dies before Wr made, the Executor ſhall have no Benefit of the Money, but the Heir. 
rec. 548. Mich. 1720. Scudamour v. Scudamour. i 


Per Lord Macclesfield. Ch. 
4. 9000! 


» 
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17 to be ſettled on A. for Life, Remainder to B. and his Heirs. B. died 
, he Life of A, Afterwards A. died, no Purchaſe betiug made. Per Lord 
Macclesfield though A. only was named to lay out the Money, yet it 
as not ſo perſonal to her, bur her Executors were implied and in- 
1ad&d, and decreed the Money to the Heir at Law ot B. though ſhe 
oy not bring a Bill in A's Life-time to inforce A. to make a Purchaſe, 
1nd the rather becauſe rhe Heir was an Infant, and fo thall nor utter 
ir bis Lac hes in not bringing a Bill in A's Life-time to lay out the Money. 
(h, Prec. 543. Mich. 1720. Scudamore v. Scudamore. 
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(Y. e) Nuncupative Wills and Codicils. 


rains Diſpoſitions in Proſpect of Death, and made without the 
uticution of an Executor. And whether a Codicil is made at the 
{me 1ime, or betore or after the Will, or whether the one mentions 
the 0. her or not, yet the Codicil is confdered as 22 of the Will. Fin. 
Rp 460. Mich. 32 Car. 2. Rogers v. Bampfield, & al'. And in 
Marg, cites Domat 2 Vol. 140. 


. A Codicil is defined in the Civil Law, to be an Act which con- 


Opinions, then attending, being asked on an Appeal ft: om Lord Muaccleſ- 


ond Hi, made but one compleat Will, and the Decree was affirmed. Arg. 
Fortelcue's Rep. 192, 193. Trin. 8 and 9 Geo. 2. C. B in Cafe of 
\cherlev v. Vernon. 15 

„ A Teltament Nuncupative is, when as the Teſtator makes his 
W by Words before Witneſſes. But more properly it is ſaid, a 
leltament Nun cupative, when the Teſtator lies linguithing for tear ot 
adden Heath, dares not to ſtay the writing of his Teſtament; and 
efciore he prays his Curate, and others his Neighbours, to bear 
\\i:nels of his Laſt Will, and declares by Word what his Laſt Will 
and ſuch Will is as ſtrong as a Teſtament or Will in Writing, and 
ale with the Seal ot the "Teſtaror, it not that it be in Special Cafes 
Kc. Perk. S. 476. 8 


n Recompence of her Wewer, to hold ſo long as ſhe ſhould live Sole, and 
ter the Determination of that Eftate, then to his Heir, paying to his Wife 
26/. per Ann. during her Life, and charged other Lands, of which he was 
| Jaſed in Fee, to pay Annuities to younger Children, and 10001. Fortion to 
% Daughter; Atterwards by a Codicil he deviſed all his Lands to Truſ- 
, and their Heirs, to the Uſe of the Kldeft Son and his Heirs, for ſo leng 
Time as he or they ſbould ſuffer the Wife and and Children quietly to enjoy the 
Annuities and Legacies ; and it he ſhould interupt them, then he deviſ- 
ech all his Fee Simple Lands to his Wite, and to his two younger Sons 
and their Heirs, On a Reterance to the two Ch. Juſtices Popham and 


Anderſon, they held clearly, that this Deviſe to his Eldeſt Son by this 


Codicil was good, and that he had it not by Deſcent, but by Purchaſe, 
and they thought char the firſt Part of his Will was corrected by the 


6 F _ Codicil. 


9000 l. was bequeathed to A. to be aid out in a purchaſe of Land 


2. A Codicil 1s part of the Will, and the moſt material Part of it, Comyns's 
tecauſe laſt made. The very Meaning of the Name Ccdicil is a little Rep. 381. pl. 


1}. | : | : ; ad; ; — Wh 7. 190. S. C. 
wil; and this was determined in the Houſe ot Lords, the Judges 4e, 3 
| * hy Fa e Decree at- 
held's Decree, on this Queſtion, If this Codicil be in a ſeparate Writing, grmed in the 


and not annexed to the Will, but only ſaid to be annexed, whether it was a Houſe of 
Republication of the N? And they held, it was, and that the Codicil Lords. 


4 The Teſtator being ſeiſed in Fee, deviſed the Lands to his Wife 
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Codicil. And decreed accordingly. Moor 726 Hill. 38 Eliz. in . 
Court of Wards. Digby's Caſe. | the 

5. A. was bound in a Bond of 800] to B. and B. made his jy; 
C. Executor thereof; and after declared his further Will that 4 br, 
have the Bond, and died. C. proved the Will, but omitted this Gr 
and to compel him to prove it A. ſued C. before the Commiſſioner, f 
Probat of Wills &c. Pending which the Bond was ſued at Law: x 
having filed this Bill for Relief, it was reſolved that there ſhoulq be 
no Reliet tor the Legacy before the Codicil proved, and that then h 
thould be relieved againſt the Bond, by reaſon of the Legacy; but 8 
Court ſupported the Injunction till the Hearing before the Commiſſion. 
ers. Hard. 96 Paſch. 165y. in the Exchequer, Took v. Fitz- john. 


6. Nuncupative Will is to be prov'd only in the Spiritual Court, and 
be fore Probate it is not pleadable in any Court again/t an Aaminiſtratar. 


Chan. Caſes 192. Hill. 22 & 23 Car. 2. Verhorn v. Brewin. 
Fin. Rep. 7. I bequeath to K. N. my God- Daughter a Fewel ſet with Diamonds 
294. S. C. wiſhing her all Happyneſs, and 5ool. to my God. Daughter, Mrs, K. x I 
mn „ Live and bequeath a Diamond Bodkin, and an Emrod Border; and after. 
accordingly. ds by a Codicil the Teſtatrix bequeathed to her God-Daughter 


K. N. g$ool. in Silver, and to her God-Daughter K. S. 100 l. more 


than ſhe had given in her Will. The Court decreed the 500 l. in the 
Will as well as the 500 l. in the Codicil to Mrs. K. N. 2 Ch. R. 110. 
27 Car. 2. Newport v. K inaſton. 


*4& 5 8 29 Car. 2. cap. 3. S. 19. No Nuncupative Will fhall be good, whers 
Anne. cap the Eſtate bequeathed exceeds 30 l. that is not proved by the Oaths of 


2 2 three * W itneſſes that were preſent at the Making thereof, nor unleſs the 


as are good Teſtator bid them or ſome of them to bear Witneſs that ſuch is his Will, nor | 


Witneſſes at unleſs it were made in the laſt Sickneſs of the Deceaſed and in the Houſe of his 


Trials at Dwelling, or where he had been Refident ten Days or more, except where he | 


| roy > was ſurprized from his own Home, and died before his Return. 


be deem*d . 
good Witneſſes to prove a Nuncupative Will, or any Thing relating thereunto. 


9 F. 20. Aſter fix Months paſſed after ſpeaking the pretended Teſtanen- 


tary Words, no Teftimony ſhall be received of ſuch Nuncupative Will, unleſs 
the ſaid Jeſtimony were committed to Writing within fix Day after making 
the ſaid Will. 


10. F. 21. No Letters Teſtamentary or Probate of any Nuncupative Will 


Fall paſs the Seal of any Court till 14 Days aſter the Teftator's Deceaſe, 


nor ſhall any Nuncupative Will be proved, unleſs Proceſs have iſſued to call 


in the Widow or next of Kindred to the Deceaſed, to Conteſt it if they will 


11. A, makes his Will in Wricing and B. Executor, and give ſome 


Legacies, the Reſid uum to B. B. dies in Life of A. viz. Sept. 5, 1679. 
Teſtator knowing of the Death of Executor, makes a Nuncupativ Codicil 
on the 6th Sept. 1679. and gives to C. all that he had given to B. and 
dies 13th Sept. 1619. This is a good Diſpoſition, The Nuncupative 
Will being quai a new Will tor the Reſiduum, (which Deviſe became 
totally void by Death of B.) and makes no Alteration of the Will as 


ro ſo much. There being now no ſuch Will, irs Operation being de- | 


termined, Raym. 334. Mich. 31 Car. 2. Stonywell's Caſe. 
12. If Part of a Will in Writing be made by Force or Fraud, ſuch Part 


may be diſpos'd by a Nuncuparive Will, which will be an Original | 


Will tor ſo much. For ſuch Part fo obtained is void, and no Part of 
the Will, (fo chat it is as a Part of Eſtare undiſpos'd of.) Per Commil- 
fioners Delegates. Raym. 334, 335. Mich. 31 Car. 2: in Stonywell's 
Caſe. 
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13. If A. poſſeſs d of an Eſtate of 10001. and by Will in Writing 


gives 500 l. of it to B. A. may give the Reſidue by a Nruncufpiſ, q 
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will, ſo as he do not alter the Executor. Raym. 334. Mich. 31 Car. 2. 
Stony well's Caſe. By Commiſſioners Delegates, | 

14. A. makes his Brother Executor, and deviſed to his Executor all S. C. cited 
his Real and Perſonal Eftate, and afterwards A. marries, and by a Co-* yy * 
licil makes his Wife Executrix; it was urged that the Brother does not ED 
take as Executor only, but by expreſs Words of Gift in the Will. But Coxeter. 
by Finch C. the Wi e ſhall have the Perſonal Eſtate, and not the Bro- And Ibid. 
ther, for it was intended him only as Executor. Vern. 23. pl. 16. 399. pl. 


Mich. 1681, Wilkinſon v. _ 


Caſe of 
Barton v. Barton, 


15. The Teſtator deviſed all his Real Eftate to his Execntors and their 
Heirs, in Truſt that they out of the Rents and Profits &c. ſbould pay his 
Debts and Legacies, and gave 18001). Legacy to one Winter, the like 
Sum to one Bamfield, and 2500 l. to one Warre his Siſter, the Lad y 
Drax, and having 1500). in his Cloſet, he by a Codicil declared his Mind 
th be, that all the Money in his Cloſet ſhould be diſpoſed by Ann Rogers the 
Plaintiff, amongſt ſuch poor People, and in ſuch Manner as he had direct. 
g her; and gave the Keys of his Cloſer where the Money was to the 
ſaid Ann, and ſoon after died. The Executors took the Money out of the 
Cloſet, and paid the greateft Part of the Money to the Legatees; And the 
[.cgarees having received their ſeveral Legacies out ot the Money in 
the Cloſer, it was decreed they ſhould re-pay it, and that the fame 
ſhould be applied according to the Direction and Intention in the Codi- 
cil, the Plaintiff giving Security for that Purpoſe. Fin. Chan. Rep. 
460. Mich. 32 Car. 2. Rogers v. Bamfield. 

16. A Citizen and Freeman of London ſeis'd of Lands &c. and a 
Perſonal Eſtate by Will nuncupative, on his Dearh-Bed, declar'd, viz. 
[ hear that J. R. (who was Heir at Law) is inquiring atter my Death, 
and therefore I am reſolved to leave him nothing but what my Father 
gare him by his Will; I give all my Eſtate to my Wife. Pollexfen 
aid, that a Nuncupative Will being inrolled by Virtue of the Cuſtom of 
Landon, is all one as a written Will; The Court inclined accordingly. 
And the Reporter ſays, that in the Caſe of Tarter v. Horner. Paſch. 
4 \V. & M Northey affirm'd this Caſe to be adjudg'd, that all paſſed 
to the Wife in Fee, and that it was ſo enjoy'd accordingly, Ex ſua 
certa Scientia. Skinn. 193. Trin. 36 Car 2. C. B. Anon. 

17. A ſeiſed in Fee of Lands limits a Term for 109 Years to Truſtees, 
ir /uch Uſes as he by Deed or Will ſhould appoint, and for want of ſuch Ap- 
tvintment, to attend the Inheritance; A. being a Baſtard made a Nuncu- 
pative Will in theſe Words, viz. 1 give All, All to F. F. and then died 
wihoat Iſſue; Ld. Chancellor agreed, that before the Starute of Frauds 
&c. a Man might diſpoſe of a Truſt by Parol, and that the Words All, 
All, are ſufficient to paſs a Term for Years; but in this Caſe the Term 
being expreſsly ſettled by Deed for ſuch Uſes as he ſhould appoint, and for 
want of ſuch Appointment, to attend the Inheritance, this reſtrains him 
em making any Parol Diſpoſition, and the Words All, All, muſt be in- 

tended of All he could diſpoſe by Pardl, Vern. 340. pl. 333. Mich. 
1685, Thruxton v. Attorney-General. 

18. A. being very ill, detired B. to make her Will, who wrote 
down only Names and initial Letters to this Effect, viz. To Tho Weſt 
200), to Fo. Dav. 100/. to Reb. Cro. 501. to Siſ. to Self 10 l. and to 
ſereral other Perſons in like Manner, to above 400 J. which being mors 
than her Eflate B. made an Alteration in a ſecond Column, by ſub- 
ſtracting Part of the Sums from ſome of the Legatees, as ſer down in 
the ſecond Column, and then told A. the Senſe ot the propoſed Deviſes ; 
there were two Perſons in the Room that did nor hear any Thing that 
pled between A. and B. but only heard the Teftatrix at laft pronounce, 

x | that 
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that all was well; B. went to a Scrivener to have the Deviſes drawn out at 


Length and in Form, and belore ſhe returned the Teſtatrix died; the 


judge below pronounced for this Will, but upon an Appeal to the 
Delegates it was reverſed ; and in this Caſe it was agreed, that it the 
Will had been written in Words at Length, ſo as they had carried 4 
Senſe and Meaning in themſelves, it had been a good Will; for that 
there was one Witneſs that wrote it, and two that heard the Teſtatrix 
prorounce that it was well, which would have been intended to have 
amounted to a ſecond Witneſs, in regard it appeared on all Hands b 
jeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſpoſe herſelf 
to the making her Will; And diſtinguiſhed this Caſe from the Caſe of 
one Pepper, where a Perſon diſpoſed herſelf ro make her Will, and 
dictated it to a Perſon, who wrote it down; and another, not called 
in as a Witneſs lay behind the Hanging out of Curigſity, and yet ſuch Will 
was allowed to be good, being proved by theſe two Witneſſes. But 
becauſe this Will was not Subſtantive, but was to take its Senſe from 
the Interpretation of the Witneſſes, and ſo there would be Inuendo 
upon Inuendo, which made it purely a Nuncupative Will; and ſuch 
not being atteſted by the Number ot Witneſſes appointed by the Sta- 
care of Frauds and Perjuries, the Will and Legactes were void. Abr. 
Equ. Caſes 404. 26 Feb. 17/10. Davis v. Gloceſter. 

19. Dr. Shallmer % Mill in Writing gave 2001. to the Pariſh of St. 
Clement's Danes, and after Prew the Reader coming to pray with him, 
his Wife put him in Mind to give 200 I. more towards the Charges of 
Building their Church, at which tho' Dr. Shalliner was at firſt diſturb. 
el, yet after ſaid he would give the cther 2001. and bid Prew take Nee 
rice of it, and the next Day bid Prew remember what he had ſaid to him 
the Day before, and dies that Day. Within three or four Days after the 
Doctors Wife puts down a Memorandum in Writing of the ſaid laſt De- 
viſe, and jo did her Maid; Prew died about a Month after, and amongſt 
his Papers was found a Memorandum of his own Writing, dated thre 
Wl ecks after the Doctor's Death ot what the Doctor ſaid to him about the 
200 l. and purporting that he had put it in Writing the ſame Day it was 
ſpoken, but that Writing which was mentioned to be made the ſame 


Day it was ſpoken did not appear, and theſe three Memorandums dis 


wot expreſsly agree. About a Year after, on Application by the Parith 
to the Commmithioners of Charitable Uſes, and producing theſe Memo- 
randums, and Proof by Mrs. Shallmer and her Maid, they decreed the 
2001. bur on Exception taken by the Executors the Decree was dit- 
charged of this 2001. and my Ld. Chancellor held it not good, becauſe 
it was abt proved by the Oath of three Witneſſes ; tor though Mrs, Shall- 


mer and her Maid had made Proot, yer Prew was dead, and the Sta- 


tute in that Branch requites not only three to be pteſent, but that the 
Proot ſbhall be by the Oath of three \V itnefles. Abr. Equ. Caſes 404. 
Trin. 1704 Philips v. the Pariſh ot Sr. Clement's Danes. 

20. Feme before Marriage ſaved 3501. out of her Maintenance Mo- 
ney, which was in her Bruther's Hands. The Brother gave a Bond 


{or it to the Baron, but the Steward proving that the Baron ſaid his Wiſe | 
/Lould have the 3501. and that it ſhould be placed our tor her Benefit; 


and having allo a little betore his Death ſaid, he gave it to his 


Wife, and three Perſons preſent wrote it down and atteſted it as Wit- 


neites, though not by Baron's Direction or wich his Knowledge, and 
though the Baron atrer made two Codicils, and in one of them de- 


viſed ſeveral Things to the Wife, but took no Notice ot the 3501. 
or the Bond for it, yet Cowper C. decreed ir for the Wife, not as 4 
Gitt from the Baron, but as declared and intended originally far ber Je- if 


parate Lie. 2 Vern. 748. Hill. 1936. Earl of Shaftsbury v. Countels 
of Shaltsbury. | | 
For more of Deviſe in General, See Execlitot, 


and other proper Titles. pe 
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(A) | Caſes relating to Dilapidations, 


1 F a Biſbop, Archdeacon, Parſon, or the like, abates all the Wood 
upon the Land, he ſhall be Dilapidator ; Per Thirwit, but per 

Thyrning there is no Remedy for this by the Common Law. Br. 
Depoſition, pl. 1. cites 2 H. 4. 3. | | 

2. 13 El. cap. 10. If any Eccleſiaſtical Perſons, who are bound to repair The Execu- 
the Buildings whereof they are ſeiſed in Right of their Place or Function tors were lia- 
ſuffer them to fall into Decay for want of Repair, and make fraudulent 813 
Gifts of their Perſonal Eſtate with Purpoſe to hinder their Succeſſors from cſe ſiaſtical 
reovering Dilapidations againſt their Executors or Adminiſtrators, in ſuch Law before 
Ciſe the Succeſſors ſpall have like Remedy in the Eccleſiaſtical Court againſt this Act. 
the Grantee of ſuch Perſonal Eſtate as he might have againſt the Executor or 1 
Adminiſtrator of the Predeceſſor. 127. | 

3. 14 EL. cap. 11. All Monies recovered for Dilapidations ſhall within 
tro Years be employed upon the Buildings for which they were paid, in Pain 
to forfert to the Queen &c. double ſo much as (hall not be ſo employed. 

4. Dilapidation of the Houſe of the Biſhoprick is good Caule of De. Roll R 169. 


privation, Roll R. 86. pl. 54: Mich, 12 Jac. B. Po Reman 2 5 Bald. 158 


Wither. | Knowl v 


Ha rvy.—80 if 


he cuts down all theTrees. 11 Rep 98 b. in Bagg's Caſe: If any Eccleſiaſtical Perſon do or ſuffer to be done 
y Dilapidations, they may be puniſhed for the ſame in the Eccleſiaſtical Court, and a Prohibition will 
„et lie in the Caſe, ard the ſame is good Cauſe of Deprivarion of their Eccleſiaſtical Livings and 
Dignities. But yet for ſuch Waſte. done they may be puniſhed alſo at Common Lax, if the Party ſue 
there Godb 259. pl. 357. Biſhop of Sarum's Caſe cites 2 H. 4. 3. | 


5. If a Biſbep cuts and ſulls Trees and does not employ them for Re- 2 Bulſt. 299 


parations, 4 Prohibition ought to be granted out of B. R. to him. S. P.—and 


the ſame ot a 


Rol! N. 86 pl. 34. Mich. 12 Jac. B. R. Stockman v. Wither. . Dean and 


| 7x... Chapter. 
3 Bulft 158. Knowl v. Harvy. S. P. 


6. A Biſhop is only to fell Zimber for Building, for Fuel, and other 
.necetlary Occaſions. The Woods are called the Dower of the Church; 
Per Coke Ch. J. 2 Bulſt. 279. Mich. 12 Jac. Anon. | 

7. Coke Ch. J. ſaid he had ſeen a Record 25 E. 1. where Complaint 
ws made in Parliament of the Biſhop of Durham ſor cutting down Timber 
Trees tor his Coal Mines; and there it was agreed, that in ſuch a Caſe 
4 Prohibition. did lye, and a Prohibition was granted in B. R. 2 Bulit. 
279. Mich. 12 Jac. Anon, 


5. Vicar had cut ſeveral great Timber Tees and did not repair the z Bulſt. 138. 


Church with them, and on Suggeſtion ot this to the Court, and that S. C. 
- would cut more Trees in like manner, a Prohibition was granted 
5 | . pet 
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an 3 
per Cur. by the Common Law. Roll R. 335. pl. 44. Hill, x; Jac | 
B. R. Knowle v. Harvy. | 1 | 
9. Any Perſon may ſue out a Probibition againſt a Parſon that ig 
cutting down Trees and not repairing the Church with them. Roll R 
335. pl. 44. Hill. 13 Jac. Knowle v. Harvey, 
10. It a Biſhop cuts and ſells the Trees of his Biſhoprick, for this Waſte 
a Prohibition ſhall be granted to him, commanding him to ceaſe do. 
ing ſuch Waſte, M. 12 Jac. B.R. er Cur. Hill. 13 Jac. B. R. 35E. , 
Reſolved in Parliament. The Biſhop of Durham's Caſe cited It 
Rep. Co. 49. a. in Litord's Caſe. | 
11. In Caſe of Dilapidations the Whole ought not to be ſequetred 
but to leave a Proportion to the Parſon for his Livelihood, 2 Vent 
35 Paſch. 32 Car. 2 Per Cur, in Caſe of Walwin v. Auberry, 
12. Dr. Sands, a Reſidentiary Prebendary of the Church of Wells 
brought a Suit in the Spiritual Court for Dilapidations againſt the Exe. 
cutors of Dr. Pierce his Predeceſſor; and they on the other Side came 
and ſhewed, that in that Church there are eight Reſidentiary Preben- 
daries, to which, to encourage them to Reſidence, there are eight 
Houſes belonging, that to each Prebend there is an Houſe belonging, but 
act any Houſe in certain, the Biſhop having the Privilege of appointing what 
Houſe he thinks fit to each Prebendary, but he muſt appoint one. They 
hence inferred that this Houſe goes not in Succeſſion, nor is it Part of 
the Corps of the Prebend, for that he is uu and hath one 
Houſe allotted him, and ſo was Dr. Sands; and afterwards, upon the 
Death ot another Prebendary, another Houſe. But Jones J. anſwered, 
It is true, here are eight Houſes, belonging to eight Reſidentiary Pre- 
bendaries, whereof each Prebendary de jure is to have one; that no 
one Houſe is aſcertained to any particular Prebend, or is Parcel of any 
particular Prebend, but ought to be aſſigned to ſome particular Pre. 
bend, and when the Bithop doth fo aſſign by Virtue of his Power and 
not by Virtue of any Eſtate he had in him, then it is Part of the Pre- 
bend, and ſhall be liable to a Suit for Dilapidations ; wheretore they 
ought to be no Prohibition. Skin. 121. pl. 18. Trin. 35 Car. 2. B. R. 
Dr. Sands Caſe. | | 
13. Dr. W. Biſhop of L. and C. was ſuſpended by Archbiſhop San- 
crott tor Dilapidations, and the Profits of the Biſhoprick were ſegueſter d, 
and the Epiſcopal Palace built out of them. Cited 12 Mod. 237. as the 
Cafe of Dr. Wood Biſhop of Litchfield and Coventry, 1687. 
14. In a Gexeral Pardon Dilapidations were excepred, unleſs Suit 
be commenced and depending before ſuch a Day. Upon a Suit com- 
menced after che Day, the whole Court conceived that the Parlia- 
meat never intended to take away the Succeſſor*s Remedy for Dilapida- 
tions; But they would intend this Exception ot ſuch Suits, as might 
be in the Eccleſiaſtical Court ex Officio, againſt the Dilapidacor him- 
felt to punith it as a Crime againſt the Eceleſiaſtical Law, and to par- 
don it unlefs there were Proſecution before the Day atoreſaid. 2 Vent. 
216. Mich. 2 W. & M. in C. B. Anon. FA 
15. In Action on the Caſe for Dilapidations by Succeſſor, the Decla- 
ration was upon the Cuſtom of the Realm and held good. 3 Lev. 268. 
| Paſch. 2 W. & M. in C. B. Jones v. Hill. 5 "I, 
+ Godolph. 16. An Action on the Caſe was broughs by 4 Vicar Succeſſor againf 
173. 249. 3 %, Predeceſſor for Dilapidations, who by taking a ſecond Benefice with 
Buls. 91, 92. Cure &c. had loſt this Vicaridge. It was objected that this Action 
153. 2 8 lay not, but that the proper Remedy was in the Spiritual Court. 
* Te But after long Debate the Plaintiff had Judgment the Caſes in 
Ph; the Margin? were cited. Carch. 224 Paſch. 4 W. & M. in B. R. 
Not. 69. Jones v. Hill. | | 
13. 3 
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Dilatories. 
— AIAN D 2 2 * 
aued of Opinion afterwards, that it was ſuable only in the Spiritual Court. That upon ſearch of 

of the Caſes cited no Judgment was given but only a Verdict and divers Continuances entered. 
gut that Mich. 3. Jac. 2. Rot. 332. between Day & Yollington in ſuch Caſe Jud ment was gi- 
den for the Plaintiff upon a Demurrer, But that the Court (ot C. B) now inclined to the Opi- 
ion of Pollexfen ; But the Caſe was ordered to be put in the Paper to be ſurther argued and after 
in Trin. Term Pollexfen & Ventris being dead, the Caſe was argued again before Powell and 
kooksby J. and tbey gave Judgment for the Plaintiff; Levins Counſel for the Plaintiff. 


10. A Prohibition was moved to the Eccleſiaſtical Court for Dilapi- 
gations, upon Suggeſl ion that the Plaintiff in the Eccleſiaſtical Court had 
brought a Suit at Common Law, tor the ſame Dilapidations, in which 
ation the Defendant pleaded Tender of 101. which was ſufficient to re- 

ir the ſaid Dilapidations, and the Plaintiff took Iflue that the 
101. was not ſufficient, and the Verdict found it ſufficient ; upon which 
judgment was given for the Defendant and he pleaded this Judgment 
u Bar, to the Suit in the Ecclęſiaſtical Court, which they refuſe to re- 
ceive and the Court granted a Prohibition; But afterwards, Treby J. 
hæſitante, adjornatur to the next Term, 3 Lev. 413. Hill. 6 W. 3. C. 
B. Okes v. Ange. | | 


See Tit. Prerogative (R. e) pl. 1. and the Notes there, and other 
Proper Titles. | 25 


Dilatories 
are not fa- 
vour'd. Br. 
Dilatories, 
pl. 5. cites 
35 H. 6. 59. 
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(A) What Plea ſhall be ſaid Dilatory. 


U. Man ſhall not falſify in Dilatories; as in Outlawry, Excom- 

A munication in the Demandant &c. nor by Entry of the De- 
mandant into the Land pending the Writ ; nor becauſe the Land was 
in Ancient Demeſne &c, for theſe do not diſprove the Title of the 
Demandant; Per Forteſcue Ch. J. Br. Fauxit. de recov. pl. 15. cites 
36 H. 6. 32. Jet 28 f | 

2. Formedon is Remainder &c. Diſclaimer is not Dilatory, but rather 
prremptory ; for by this the Demandant cannot enter. Br. Dilatories, 
pl. 13. cites 5 E. 4. 46. | 

3. Præcipe guod reddat againſt Four; three confefſed the Action, and the 
fourth e with two abſque hoc that the third any 
thing had; r Fitzh. the Demandant ſhall not recover againſt the 
three till the Iſſue be tried; for this is ſeveral Tenancy which goes in 
Abatement of all the Writ, and ſo he ſhall have the Plea, clearly; 
quod nemo dedixit ; for this is not properly dilatory, as it ſeems. Br. 
Dilatories pl. 2. cites 27 H. 8. 30. | 


(B) Several 
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492 Dilapidations. 
n NE an. 
per Cur. by the Common Law. Roll R. 335. pl. 44. Hill, 13 Jac 
B. R. Knowle v. Harvy. 3 7 
9. Any Perſon may ſue out a Prohibition againſt a Parſon that is 
cutting down Trees and not repairing the Church with them, Roll R 
335. pl. 44. Hill. 13 Jac. Knowle v. Harvey, : 
10. If a Biſhop cuts and ſells the Trees of his Biſhoprick, for this Waſte 
a Prohibition ſhall be granted to him, commanding him to ceaſe do. 
ing ſuch Waſte. M. 12 Jac. B. * Cur. Hill. 13 Jac. B. R. 35. 1 
Reſolved in Parliament. The Biſhop of Durham's Cafe cited 11 
Rep. Co. 49. a. in Liſord's Caſe. 
11. In Caſe of Dilapidations the Whole ought not to be ſeguęſtred 
but to leave a Proportion to the Parſon for his Livelihood. 2 Vent 
35 Paſch. 32 Car. 2 Per Cur, in Caſe of Walwin v. Auberry, 
12. Dr. Sands, a Reſidentiary Prebendary of the Church of Wells 
brought a Suit in the Spiritual Court for Dilapidations againſt the Exe- 
cutors of Dr. Pierce his Predeceſſor; and they on the other Side came 
and ſhewed, that in that Church there are eight Reſidentiary Preben- 
daries, to which, to encourage them to Reſidence, there are eight 
Houſes belonging, that to each Prebend there is an Houſe belonging, but 
act any Houſe in certain, the Biſhop having the Privilege of appointing what 
Houſe he thinks fit to each Prebendary, but he muſt appoint one. They 
hence inferred that this Houſe goes not in Succeſſion, nor is it Part of 
the Corps of the Prebend, for that he is py and hath one 
Houſe allotted him, and ſo was Dr. Sands ; and afterwards, upon the 
Death ot another Prebendary, another Houſe. But Jones J. anſwered, | 
It is true, here are eight Houſes, belonging to eight Reſidentiary Pre- 
bendaries, whereof each Prebendary de ſure is to have one; that no 
one Houſe is aſcertained to any particular Prebend, or 1s Parcel of any 
particular Prebend, but ought to be aſſigned to ſome particular Pre- 
bend, and when the Biſhop doth fo aſſign by Virtue of his Power and 
not by Virtue of any Eftate he had in him, then it is Part of the Pre- 
bend, and ſhall be liable to a Suit for Dilapidations ; wheretore they 
ought to be no Prohibition. Skin. 121. pl. 18. Trin. 35 Car. 2. B. R. 
Vr. Sands Caſe. _ 
13. Dr. W. Biſhop of L. and C. was ſuſpended by Archbiſhop San- Wl 
crott tor Dilapidations, and the Profits of the Biſhoprick were ſequeſter d, i 
aud the Epiſcopal Palace built out of them. Cited 12 Mod. 237. as the 
Cafe of Dr. Wood Biſhop of Litchfield and Coventry, 1687. l 
14. In a General Pardon Dilapidations were 2 unleſs Suit WM 
be commenced and depending before ſuch a Day. Upon a Suit com- 
menced after the Day, the whole Court conceived that the Parlia- 
meat never intended to take away the Succeſſor' s Remedy for Dilapida- Wl 
tions; But they would intend this Exception ot ſuch Suits, as might Wl 
be in the Eccleliaſtical Court ex Officio, againſt the Dilapidacor him- W 
felt to puniſh it as a Crime againſt the Eceleſiaſtical Law, and to par- 
don it unleſs there were Proſecution before the Day atorelaid. 2 Vent. 
216. Mich. 2 W. & M. in C. B. Anon. | A 
15. In Action on the Caſe tor Dilapidations by Succeſſor, the Decla - 
ration was upon the Cuſtom of the Realm and held good. 3 Lev. 268. 
Paſch. 2 W. & M. in C. B. Jones v. Hill. | = 
+ Godolph. 46. An Action on the Caſe was brought a Vicar Succeſſor againſt i 
193. 249. 3 H Predeceſſor tor Dilapidations, who by taking a ſecond Benefice with q 
Buls. 91, 92. Cure &c. had loſt this Vicaridge. It was objected that this Action f 
153. 2 _ lay not, but that the proper Remedy was in the Spiritual Court. 
* Te But atter long Debate the Plaintiff had Judgment, the Caſes in Bl 
12. II. the Margin * were cited. Carth. 224. Paſch. 4 W. & M. in B. R. 

Ro. 69. Jones v. Hill. | 
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wed of Opinion afterwards, that it was ſuable only in the Spiritual Court. That upon ſearch of 


of the Caſes cited no Judgment was given but only a Verdict and divers Continuances entered. 
gut that Mich. 3. Jac. 2. Rot 332. between Day & Yollington in ſuch Caſe Jud ment was gi- 
en for the Plaintiff upon a Demurrer. But that the Court (ot C. B.) now inclined to the Opi- 
nion of Pollexfen ; But the Caſe was ordered to be put in the Paper to be ſurther argued and after 
in Trin. Term Pollexſen & Ventris being dead, the Caſe was argued again before Powell and 
Kooksby J. and tbey gave Judgment for the Plaintiff; Levins Counſel for the Plaintiff. 


1. A Prohibition was moved to the Eccleſiaſtical Court for Dilapi- 
gations, upon Sugge/iion that the Plaintiff in the Eccleſiaſtical Court had 
brought a Suit at Common Law, for the ſame Dilapidations, ia which 
Aion the Defendant pleaded Tender of 10 l. which was ſufficient to re- 

ir the ſaid Dilapidations, and the Plaintiff took Iflue that the 
10 l. was not ſufficient, and the Verdict found it ſufficient ; upon which 
judgment Was given for the Defendant and he pleaded this Judgment 
w Har, to the Suit in the Eccleſiaſtical Court, which they refuſe to re- 
ceive and the Court granted a Prohibition; But afterwards, Treby J. 
hæſitante, adjornatur to the next Term. 3 Lev. 413. Hill. 6 W. 3. C. 
B. Okes v. Ange. | 


See Tit. Irerogative (R. e) pl. 1. and the Notes there, and other 
Proper Titles. | wy 
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are not fa- N 
vour'd. Br. Will. 
Dilatories, 1 

pl. 5. cites „ 
35 H. 6. 59. 


(A) What Plea ſhall be ſaid Dilatory. 


[, Man ſhall not falſify in Dilatories; as in Outlaury, Excom- 

A munication in the Demandant &c. nor by Entry of the De- 
mandant into the Land pending the Writ; nor becauſe the Land was 
in Ancient Demeſne &c. for theſe do nor diſprove the Title of the 
Demandant 5 Per Forteſcue Ch. J. Br. Fauxit. de recov. pl. 15. cites 
36 H. 6. 32. | | | 

2. Formedon is Remainder &c. Diſclaimer is not Dilatory, but rather 
fremptory ; for by this the Demandant cannot enter. Br. Dilatories, 
pl. 13. cites 5 E. 4. 46. 

3. Præcipe quod reddat againſt Four; three confefſed the Action, and the 
fourth pleaded Fointenancy with two abſque hoc that the third any 
thing had ; r Fitzh. the Demandant ſhall not recover againſt the 
three till the Iſſue be tried; for this is ſeveral Tenancy which goes in 
Abatement of all the Writ, and ſo he ſhall have the Plea, clearly; 
quod nemo dedixit; for this is not properly dilatory, as it ſeems. Br. 
Dilatories pl. 2. cites 2) H. 8. 30. | | | 


(B) Several 


- a Dilatories. 


(B) Several Defendants. In what Caſes they muſt agree 
in Dilatories. 


1. DERACIPE quod reddat of Land in B. againſt two, the u 
demanded the View, and the other ſaid that there are two B' ang 
none without Addition ; Fudgment of the Writ, and could not have the 
| Plea, for they ought to agree in Dilatories, and the other has affirm. 
| ed the Writ by Demand of the View. Br. Dilatories pl. 18. cites 21 
E. 3. 52. and Fitzh. Brief 30%. | 
2. Præcipe quod reddat againſt two, the one cannot demand the View 
and plead to the Writ. Br. Dilatories, pl. 19. cites 21 E. 3. 52, and 
Fitzh. Brief. 30). 
3. And ſee there 923. Debt aga inſt Baron and Feme and F. §. the 
Feme pleaded to the Action, the Baron and F. S. fball not plead to the | 
Writ. Ibid. 
4. Mie againſt the Baron and Feme, the Baron pleaded Villenage to 
F. by which the Plaintiff took a new Writ againſt the Baron and 
Feme and F. S. and the Baron pleaded Villenage to V. P. & non allocatur 
For the Plaintiff ſhall not be twice delayed by Villenage; For ſo it 
may be infinite. Br. Dilatories, pl. 15. cites 22 Aſſ. 12. 
5. Præcipe quod reddat againſt two, the one cannot plead to the Count, 
and the other tu the Writ. Br. Dilatories pl. 16. cites 42 E. 3. 1). 
6. Nor can the one pray the View if the other pleads in Bar. Ibid. 
7. Nor if they take the Tenancy jointly can the one vouch one of his 
Part, and the other vonch another of his Part ; tor they ought to agree 
in Dilatories. Ibid. j 
8. But in the laſt Cafe of Voucher they may vouch ſeverally by 12 
H. J. 1. if they ſhew Cauſes. Ibid. | 
9. Formedon againſt five as Fointenants, the ons diſclaimed, another 
tot the intire Tenancy, abſque hoc, that the others any Thing had, and 
vouched &c. The third ſaid, that be was Tenant of the Whole, and tra- 
verſed the Gift 5 The fourth made Default, and nothing of their Pleas was 
eatred, but their Preſence recorded, and Petit Cape againſt him who made 
Default, and Idem Dies given to thoſe who appear; For no Iſſue thall 
be taken, till he who made Default, has loſt his Anſwer ; For ic may be 
that he is Tenant ot the Whole, and thall fave his Default, and then it 
is no Reaſon to forejudge him of his Tenancy; and though he cannor iſ 
take the Tenancy and fave his Default, yet the Demandant ſhall nor WB 
have Seiſin af the th Part betore the Iſſue taken, which is tender'd by WM 
the others; For then he ſhall recover the th Part per mie & per tout, 
or perhaps one of them who has pleaded to Iſſue may be found Tenanc WF 
of che Whole. Br. Dilatories, pl. 19. cites 46 E. 3. 15. 
Bat tu H 4 10. In Formedon, the Tenant ſaid, that A. and B leaſed to him for 
59. he wy Life, and prayed Aid of them and had it; the Sheriff return'd the one dead, 
e to and the other did not come, by which he was awarded to anſwer alone, W 
Vouc er. Waeretore he vanch*d the other Prayee, and was oufted by Award; For 
But 9 H.6 he had one Delay by him betore. Br. Dilarories, pl. 14. cires 7 H 
and 22 H. 6. 4. 15. | | 
39. agrees x 


with 7 H. 4. by the beſt Opinion. Ibid. 


© aa 


11. Where Adgion is brought againſt two, the one only may diſclaim I 


though the other will not. Br. Dilatories, pl. 13. cites 5 E. 4- . I 
| 12. 4 
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Dilatories. 
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ore” Scire Facias three recover d Damages in Aſſiſe, whereof two brought 
dre Facias againſt two, and ſuppoſed the third who recovered to be dead, 
and one of the Defendants ſaid, that he who is ſuppoſed to be dead is alive, 
and the other ſaid, that the one of the two Plaintiffs is dead, and each 
uncluded to the Writ, and therefore ill; For he cannot ſever in Dilato- 
ies; Contra of Pleas in Bar, which goes in Diſcharge of the Action, 
be the Action Real or Perſonal. Br. Dilatores, pl. 11. cites 7 H. J. 5. 
12. In Formedon by the belt Opinion, the Tenants may vouch ſeverally, 
ile one may vouch and the other plead in Bar. Per Vaviſor, Br. Dila- 
ries, pl. 12. cites 12 H. J. 3. 
14 _ wt" the one may plead in Bar, and the other may vouch or 
11 18 Aid. d. | | 
ö 7 5, But 9 one cannot plead to the Writ, and the other demand the 
7000. Ibi . * | 
; 16, Nor can the one pray in Aid of one, and the other of another. Ibid. 
17. Firmedon againſt two Feoffees, the one would not do otherwiſe than 


wy'eſs the Action, or plead in Bar, and the athen would vouch as Ceſty que 


Ie informed him, and it was moved whether the one may vouch, and 
che other plead in Bar. And per Fitzherbert J. they cannot vouch 
inlcfs both vouch ; and the other ſhall have his Warrantia Chartæ. Per 
brook J. it is not ſo; For if the one confeſſes or renders the Action, 
cer the other thall have his Voucher, But 42 E. 3. 1). & 15. and 
1j H. J. 1. is that they cannot vouch ſeverally Niti oſtenderint cau- 
(mm. But this does not prove but that the one may vouch and the other 
plead in Bar. But where Warranty is made to two, the one alone 
cannot deraign it, 48 E 3. 17. the Reaſon ſeems to be inaſmuch as the 
oucher is in lieu of Action, and the one ſhall nor have Action which 
belongs to two. Br. Dilatories, pl. 8. cites 14 H. 8. 24. 

18. Præcipe quod reddat againſt two, the one prayed the View, and the 
aber imparted, and per Firzh. he ſhall have the View; Quod Nota; 
For it appears elſewhere that they ought to agree in Dilatories. Br. 
Dilatories, pl. 1. cites 26 H. 8. 2. 


* 


(C) In what Actions allowed or not. 


1. IN 5 Impedit a Man ſhall not have Axe nor other Delay, for 


the Lapſe of Time; as Protection, nor does Eſſoign de Servitio 
Regis lie &c. Br, Dilatories, pl. 10. cites 43 Af. 21. Per Thorp, 


2. 4& 5. Ann. cap. 16. F. 11. Enadts that no Dilatory Plea ſhall be 
received in any Court of Record, wnleſs the Party offering ſuch Plea do by 
Ajidavit prove the Truth thereof, or ſhew ſome probable Matter to the Court, 


% induce them to believe that the Fat is true. 


For more of Dilatories in General See other Proper Titles. 


6 H Diſabilities. 


| 
| 
| 
| 


Diſabilities, 


(A) What are, and the Effect thereof. 
And Pleadings. 


80 in Cafe 1. 1D EBT upon an OVligation the Detendant pleads, that at the | 
againſt an | Time of the Obligation made he was on ſanz Memorie, and 

Ian-Kceper jt was thereupon demurred, and adjudged to be no Plea ; For he cannot 
2 ſave himſelf by ſuch a Plea, and the Opinion of Fitzherbert held to be 


Cuſtom of no Law. Wherefore it was adjudged for the Plaintiff, Cro. E. 398. 
the Realm, pl. 4. Trin. 37 Eliz. B. R. Stroud v. Marthall. 


for not 


keeping ſafely his Gueſt's Goods, he cannot diſable himſelf by pleading Non ſanæ Memoriz, any 


more than in Debt on an Obligation. Cro. E. 622. pl. 13. Mich. 40 & 41 Eliz. B. R. 


2. If I am bound 0 enfeoff A. and before the Day I marry her, te 
Bond is forfeited. Brownl. 62. by Ld. Coke. Trin. 7 Jac. cites 18 
E. 4. 18. 20. 3 

py It a Man be bound by his Bond to ſell a Houſe to J. S. and after 
he /ells to a Stranger the ſame Houſe; by this Sale, the Bond is forfeited 
notwithſtanding that afterwards he doth re-purchaſe the ſame Houſe 8 
again. Per ror. Cur. x Bulſt. 117. Paſch. 9 Jac. Anon. | 

4 There is a Difference where a Man is bound to deliver a Thins 
which is in his own Poſſeſſion, or in the Poſſeſſion of another, or which 


is not in his own Poſſethon ; As in the firſt Caſe to deliver a Horſe ora i 


Dog, for he may ſecure ſuch in his Stable from Caſualties; Bur Seats 

in a Church, and which were the Property of the Plaintiff himſelt, ſo 8 

that Defendant could not poſlibly ſecure them in his own Houſe wich- 

out ſubjecting himſelf ro an Action it they are pull'd down, ſo that 
Detendant can't deliver them according to an Award, it is a good Plea 

for him that they were pull'd down without his Knowledge. Arg. 

Curia Advifare vult. 2 Mod. 2y. Paſch. 2) Car. 2. C. B. Bridges v. 

Carth. 306. F. No Man can take Advantage of his own Diſability; as no Man 
S C.— can plead that he is a Fool, or Non Compos mentis; Bur it a Nox Gom- 
COMET 7. pos is indicted, the Judges muſt acquit him Ex Officio ; for the King 
> Vent. 248, takes Care of all ſuch Perſons. But it a Man is diſabled by Fudgmeri i 
S. C cited to bear an Office, he is excuſed ; For Judicium redditur in Invitum. 


: 2 3 But where he can remove the Diſability, as in Caſe of Excommunication, I 


N & M. in B. R. Per Holt Ch. J. and Eyre J. in Caſe of the King v. 4 


Outlawry. Lar wood. x 


Noy. 1. 
Haſtings v. Blake. 


6. Matter of Diſability which might have been pleaded to the A. 1 
tion, is not pleadable to the Sci. Fa. on Judgment. 1 Salk. 2. pl. 5. 1 
Paſch. 1 Ann. B. R. Weſt v. Sutton. 4 

7. A Re- 3 


che thall rake no Advantage of his Difabilicy. 1 Salk. 168. Hill. 6 W. 8 


Diſagreement. 


/ 
4 


* 


eee 7: 


nander to his Iſſue Male, who is diſabled to take by the Statute 11 and 
12 W. 3, 4. and an after Remainder was limited to a Protefant. Two 
ſreral Bills were brought in Chancery, one by the Proteſtant Re- 
mainder-Man, and the other by the Heir at Law, after the Death of 
che Donor, againſt the Papiſt to be ler into Poſſeſſion of the Premiſſes. 
The Proteſtant Remainder-Man inſiſted that the Limitations to the Pa- 
pit being void, he was therefore to tate preſently. The Heir inſiſted 
that the ſaid Remainder-Man was not to take until the Papiſt ſhould be 
gad without ue; and that an Interim Eftate ſhould deſcend to the Heir 
zs undiſpoſed of by the Perſon that made the Settlement. See Wms's 
Rep. 352, 353. Trin. 171). Vane v. Fletcher. | 

9. Aiter a Leaſe granted, Leſſor diſables himſelf (by a Settlement 
by which he makes himſelf only Tenant for Lite) to perform the Cove- 
yants in the Leaſe, as to grant a New Leaſe with certain Advantages to 
Leſſee, yet this After-Seitlement ſhall not prejudice Leſſee, nor tore- 
judge him of the Benefit of any Covenant in his Lite. 9 Mod. 59. 
Mich. 10 Geo. in Canc. Aſhton v. Bretland. 


9. If a Teftator be under a Diſability at the Time of making bis Will, As it made 
though that Diſability be actually removed before his Death, yet the by 


Wilk will be abſolutely void, becauſe he had no Ability at that Time. , gr 8 
Per Holt Ch. J. Gibb. 226. in the Caſe of Bunker v. Coke. hs Hs Bw 


fant comes 
But a New Publication would 


of Age, or the Feme buries her Husband, 11 Mod. 123. S. C. 
make it good. Ibid. 


"or more of Diſability in General, See Alien, Condition, Enfant, 
Reculant, Utlawry, and other Proper Titles. 


Diſagreement. 


— 


(a.) Diſagreement as to Lands and Chatt les, Good 
and Neceflary, in what Caſes, and the Effect 
thereof. 


I, HE Defendant was bound that f Z. M. be not well content at 
his coming from beyond Sea with the Preſentment of F. to the 
Church of P. that then he ſhould reſign &c. and ſaid that T. N. ſuch a 
Day and Vear agreed &c. and the Plaintiff ſaid that fuch a Day and 
Year before he diſagreed &c. Br. Conditions, pl. 3o. cites 46 E. 3. f. 
but Brooke ſays Quære; For 14 Hf. 8. 2. it is ſaid, that the fir Act, 
” it Agreement or Diſagreement, makes an End of all, il no Day be 
limited; but where Day is limited, and he agrees betore the Day, this 
's ſufficient, though he diſagrees before allo. 1 
0 2. 


„ A Remainder was limited in Truſt for a Papiſt for 99 Years, Re- 


an Infant 


pn —_—_ — 
x ron — — 
— w 


- „„ nn „ * 1 ? . 4 ] * 1 * : 
- * * 9 . — 


488 Diſagreement. 


"2. It a Leaſe ts made to A. for Life, Remainder to B. and after 
the Law anjudges the Frank-Tenement in B. till he diſagrees or diſclair? 
and by the waving thereof it veſts in the Donor ot his Heir, Br Ds 
Ke. pl. J. cites 30 E 3. 21. | * Vone 

3. do in the Cate of Deſcent or Eſcheat. Br. Done &c. pl. 5. ut far 

Br. Agree- 4. If a Fine is levied to to, and one does not enter nor 1 any Thi 
ment, pl 8. and the other enters and is impleaded, there per Hank he may lead 
cites 8. C. ſointenancy with che other, not withſtanding that he alone counts of 15 
Loſſeſfon, and that the other never enter'd; For the Poſſeiſſion by the 

Fine and the Entry of the one ſhall be adjudged in Law to be e 


ll the other diſagrees by Matter of Record, and to fee that Di. 


/ to relinquiſh a Thing thall nor be but by Matter of Record; batAor-— 
ment to take a Thing ma by ParolII or Matter in Deed, Br. | * 
tenancy, pl. 57. = H 4. F C uf 
5. It a Man makes a Gift of his Goods to me by Deed in 
this is good without Livery made to me of the Deed, rill I diſagree to 
8 the Gitt, which muſt be in a Court ot Record. Br. Done &c. pl. 29 
cites J E. 4. 20. per the Juſtices, WIA : 
Br. Relati 6. Where a Feme Covert is enfeoffed, and after the Baron Giſagrees, yet 
on, pl. 36. all Things executed . . between the Livery and Diſagreement remain 
cites S. CO. good. Br. Relation, pl. 17. cites 1 H. J. 16. 
7 Contra of Things Executory, which are not fully executed. Ibid. 
8 Leale tor Lite to B. Remainder to C and D. in Tail; C. and D. 
can't diſagree to the Remainder without Matter of RFFord, tor they are 
Tenants in Common : But if the Remainder had ben Iimited to them 
| in Fee, ſo as they took jointly, it had been otherwiſe ; tor then by the 
| Diſagreement ot the one, the other ſhall take the whole Land. 4 Le. 
' 207. pl. 332. Mich. 21 Eliz. C. B. Anon. | 
9. Diſagreement en Pais to Dower may be good; for if ſhe ſays in 
the Country that the will not have ſuch Annuity granted to her fir 
Husband and herſelt in Recompence of Dower, this is a good Refuſal, | 
| and if ſhe once diſagrees, ſhe can never agree atterwards. Goldsb. 4 
pl. 8. Paſch. 28 Eliz. e 
10. When one has Election to have a Thing or or refuſe it, if he re- 
fuſes it then it was never in him, but it he agrees, then it has a Relation | 
to the firſt Act done. And. 221. pl. 239. Paſch. 28 Eliz. Thetford 
v. Thetford. | | | 
11. It Lands are given to a Baron and Feme in Tail or in Fee and the 
Baron dies, the Wile cannot deveſt the Freehold out of her by any | 
verbal Waiver or Diſagreement in Pais, as if the before Entry ſays that 
the utterly waiv es and diſagrees to the Eſtate, yet the Freehold conti- 
nues in her, and ſhe may enter whenever the pleaſes. 3 Rep. 364. 
Per Cur. Mich. 33 & 34 Eliz. B. R. in Caſe of Butler v. Baket, 
12. So it the atſenrs and agrees to the Eſtate by Words in Pais, yet 
afterwards ſhe may waive this in a Court of Record, tor a verbal Abe 
and Agreement is not of any Effect in Law, for the Law reſpects Acts 
Without Words more than any Words without an Act, and therefore, 
it ſhe enters into the Land and takes the Profits, though the ſays nothing, 
| yet this is a good Agreement in Law. Ibid, | ON 
| . 13. A Baron aliens his Land and retakes an Eſtate to him and his Wife 
f in Tail. The Baron dies. The Lord of whom the Land, is holden by 
i Knights Service ſuppoling that the Baron dy'd ſole ſeiſed, & Parol afigns 
f | Dower to the Wife, which the accepts, yer this Reſuſal ot the Eſtate of 
| Inheritance and Acceptance of Dower in Pais ſhall nor deveſt the Free- 
YZ | hold out of her. 3 Rep. 26 a. Per Cur. Mich. 33 & 34 Eliz. B. R. 
in Caſe of Butler v. Baker. 4-1 G29 
14. So where four were enfeoffed and Sci/in delivered to three only in te 
Name of all, . the fourth comes and views the Deed, and by ED 
rol J 


ny Abſence, 


Diſagreement. 
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el diſagrees to the Deed, yet this doth not deveſt the Freehold out of 
jim, but the Tenancy remains in all until 9 in a Court of , | 
Record: For a Freeehold ought nor to eal; 5 .Geveite , to the ntenc TL An a., 


744 er 4. Fo 


far che Tenant to the Præcipe might be the better known. 3 Rep. 26. 
b. Per Cur in S. C. ue : 

15. And as an Act in Pais may amount to an Agreement, ſo may an 
may an an Ad in Pais amount to a Diſagreement, but this is always of 
the ſame Thing, as if a Tenant by Deed enfeoffs his Lord and a Stranger, 
and makes Livery tothe Name of both, here if the Lord by Parol arfa- 
rees to the Eftate, this ſignifies nothing; and on the other Hand, it he 
enters inte the Land generally and takes the Profits this ſhall amount to 
an Agreernent; but zf he enters into the Land and diſtraius for the Seig— 
niory's this ſhall amount to a Diſgreement, and ſhall deveſt the Feott- 
ment out of him. 3 Rep. 26. b. Per Cur. in S. C. 

6. In Agreement to a ſecond Eſtate and Entry into it may be a good 
Diſagreement to an Eſtate before given. 3 Rep. 26. b. in Butler and 
Baker Caſe cites D. 351. 

17. An De before 2) H. 8. might have been waiv'd by Paro en 
pais, but not ſince, becauſe the Statute incorporates the Uſe and the 
poſſeſſion of the Land. 3 Rep. 27. Mich. 33 & 34 Eliz. B. R. in 
Caſe of Butler v. Baker. | 

18. Diſagreement by Covenantee to an Indenture of Covenant to ſtand 
{riſed to Uſes, which was delivered to a Stranger to the Uſe ot Co- 
venantee detears all the Uſes and Eſtates, for there can be no Co- 
yenant for want of a Covenantee; Decreed per Egerton K. Mo. zoo. 
cites Mich. 38 & 39 Eliz. Waterer v. Roe. 

19. Agreement to a Grant by a third Perſon concerned (as Attorn- 
ment to the Grant by the Tenant) may be made in the Abſence of 
Grantee ; but a Diſagreement ought to be to the Party bimſell, as ap- 
pears in W heeler's Caſe 14 H. F. 23. a. b. Per Coke. 2 Rep. 69. a. 
Hill. 43 Eliz. in Tooker's Cale. © 

20. Ditagreement to a Marriage had under Age of Conſeut ought to be 
publiſhed in Court at the Age, otherwiſe the Iflue may be Baſtarded ; 
tor a Diſagreement in Writing is not a ſaicient Dilagreement, nor a 
good Proof; Per Coke Ch. J. and the Civilians. Noy 153. Anon. 

21, It was adjudg*d upon a Demurrer, that where A. makes an Oblgation 
to Baron and Feme, the Barop dies, the Wife takes Lecters ot Adminiſtra— 
tion, and brings Debt upon that Obligation as Adminiſtratrix, and de- 
clares accordingly, but the dies before a and her Executor 
brought Debt upon that Obligation, and adjudged that it does not lie. 
Iſt, That Perſonal Duty being Choſe en action ſhall well lie in Jointure 
between Baron and Feme, but otherwiſe of other Perſonal Things. See 
4H. 6. 6. a. adly, That is a ſufficient Election and Waiver though 
the had Judgment to have it as Adminiſtratrix, and not in her own 
Right. NoGy 149. Norton v. Glover. 18 

22. If the Husband diſcontinue the Wife's Eſtate, and then the Diſ- 
continuee conveys the Eſtate back to the Wife in the Abſence of the 
Husband, who, as ſoon as he knows of it diſagrees to it, this ſhall not 
take away the Remitter which the Law wrought on her firſt raking the 
Eſtate from the Diſcontinuee. Arg. cites 1 Inſt. 356. Jo. 78. Be- 
cauſe the is in of a Title Paramount to the Conveyance to which the Diſa- 


greement relates, knd the ſame Rule holds tor Agreements. Show. 


307. Mich. 3 W. & M. in Caſe of Thomſon v. Leech, ſays, of this 
Opinion was all the Court of C. B. 


As aloe fee 
3 

bs. Solar , Hes ee ee. 

ee a. i Hep < 


gere- 37. 


23. A. makes a Bond to B. and delivers to C. to the Uſe of B. Ir is 


the Deed of A. oy ama? + but B. may refuſe it, and by that the 
Bond will loſe its Force. So of a Gift of Goods and Chattles, if A. 
delivers a Deed to the Uſe of B. the Goods and Chatt les are in B. im- 
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Diſceit. 
mediately before Notice or Agreement, but B. may refuſe, and by that 


the Property and Intereſt ſhall be deveſted ; Per Gould J. 1 Salk 301 
Hill. 1 Ann. in Caſe of Wankſord. v. Wankford. | 


For, more of Diſagreement in General See Diſclaimer, 
BER and other proper Titles. 


* 


'S 


Diſceit. 


(A) In what Caſes it lies on Real Aftions.] 


Court Cape iſſues, and thereupon Judgment is given, the Tenant may 


Fennercon- the Statute, aud he can only have an Action upon the Caſe agatnſt 
che any the Sheriff, if he cannot have this Writ. P. 37 Eltz. B. K. be 


- 


Proclamation of Summons was not according to the Statute ; for now he is not ſummoned according 
to Law; but Clench and Gawdy e contra, becauſe it is a good Summons by the Summoners on the 


Land. Mo. 349 pl 4647. Corbet v. Marſh. S. C and becauſe the Sherift had returned kim 
Summoned and Proclaimed, the Court gave Judgment accordingly, and put the Party to his Remedy | 
2gainlt the Shexiſt. | 


2. If a Man ſwes a Protection and does not go, this Writ lies; con- 
trary, it he goes, though he preſently returns. F. N. B. 95. (B) in the 
Marg. cites 44 H. 3. 4. IS 5 1 
3. In Aſſize, if a Man inds Pledges in my Name in Aſſize brought 
againſt me by which loſe the Land, 1 ſhall have Action of Diſceit. Br. 
Diſceit pl. 36. cites 8 H. 4.7. 5 | 
4. It a Man ſues Exeeution againſt the Conuſor upon a Statute Staple, | 
as Executor of the Conuſee where he is not Executor, or where the Co- 
nuſee is alive, che Conuſor may have Writ of Diſceit. Br. Diſceit, 
pl. 34 cites 2 R. 3. 8. PET STR | | 
And Note; 5. This Writ lies properly where one Man does any Thing in the 
ae Name of another, by which the other Perſon is damnified and deceived ; i 
| Fandirg the chen he who is fo damnified ſhall have this Writ, F. N. B. 95. (E). 
Record on | 


which it is founded be cancelled or avoided before, F. N. B. 95. (E) in the new Notes there (a) 
fays ſec 17 E. 3. 12. S. 1. ' 6. If 


Diſceit. 


6. If I preſent one unto a Church whereof I am the Patron, to the Or- 
dinary, and one T. does diſturb, for which Diſturbance another does pur- 
| chaſe a Quare Impedit in my Name returnable in C. B. again/t' the ſaid 
T. I not knowing thereof, and afterwards cauſes the Writ to abate, or me 
to be Nonſuit in that Writ, I thall have this Writ of Diſceit againſt 
him who purchaſed that Writ &c. F. N. B. 96. (A). 
J. If one forge a Statute- Merchant in my Name and ſues a Capias there- Ibid in 
upon, for which I am arreſted, I ſhall have this Writ of Diſceit againſt wr” wats 


him that forged it, and againſt him who ſued forth the Writ ot Ca- jt a Re? 
pias &c. F. N. B. 96. (B). | e 


males an 


| 1 Obligation 
in my Name, I ſhall not have Diſceit, becauſe I may plead Non eſt factum. 


8. It a Man procures another to ſue an Action againſt me to trouble me, 
[ ſhall have a Writ of Diſceit. F. N. B. 98. (N). 

9. In a Præcipe quod reddat againſt the Husband aud the Wife, at the 
Grand Cape the Husband appears in Perſon, and the Wife appears by 
Attorney, who has a Warrant which is ſufficient, by which Judgment is 
given, upon the Default of the Wife, againſt the Husband and Wife &c. 
Yet 1 ary 1 5 Writ of Biſceit if they were not ſummoned &c. 
F. N. E. 99. (B). | 75 

10. A Tenant loſes by Default, where he was not ſummoned he may 


have a Writ of Diſceit on this Judgment, and a Writ of Error at the 
ſame Time. Jenk. 69. at the End ot pl. 31. 


11. A Writ ot Diſceit will lie where a Seri falſely 1 a Sums 
mons. Jenk. 121. pl. 45. Rep * 


(B) Upon what Recovery it lies. 


. N a Writ of Waſte, if at the Grand Diſtreſs the Sheriff in- Firzh. Dil- | 1 
] quires Of the Waſt by In veſt, according to the Statute, the 8 2 i 
Defendant ſhall have a Writ of Diſceit, 1f he was oor ſummoned —.— Co. | 
though the Recovery was by Jnqueſf, becauſe the Default is the Lin 255. 
Caule of the Loſs. 17 E. 3. 58. lw. | b. S. P. 
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2. But otherwiſe it is in an Alſiſe. 1) E. 3. 58. b. 
3. Tf A. be Leſſee tor Lite, the Remainder in Tail to B. and a 
Precipe in Capite is brought againſt A. and B. as Jointenants by 
ovin between the Demandant and A. and procure one to anſwer for 
B as Jointenant, and join the Miſe, and after they make Default, 
by which a final judgment is given agatnſt them; in this Caſe B. 
pt bave a yorit of Dilceit, by which he ſhall be reſtored to the 
| + I + 3. 00. 0. . N * f 2 
4 In a Plea of Land, if the Demandant recovers by the Default of F. N. B 
the Attorney of the Tenant, ik the Demandant be Party to this Diſ- 96. (D) S. P. 
* 1 Writ of Dilceit lies, and he ſhall recover the Land. 1. 
5. If a Man recover an Annaity, and after wards ſues a Scire Facias 
and recovers by Default, the Defendant ſhall have a Writ of Diſceit it he 
Were not warned, F. N. B. 98. (S.) | - 
6. A Recovery by Default againſſ the Father, in a Rea! Action, leaves 
the F ather, and his Son after his Death, to their W rir of Right. ow 
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Diſceit. 
it the Recovery was by Default, and the Father was not Summoned, 


the Father, and atter his Death, his Heir ſhall avoid this Judgment by 
a Writ ot Diſceit; by all che Judges of England. Jenk, 113. pl. 20. 
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(C) Upon what Recovery, and in what Aclion it lies. 
And what ſhall be recover d back. 


Br. Diſceit, I. 1 Fa Man brings a Writ of Diſceit againſt him who recover'g 
pl 16. cites in the firſt Action, and the Sheriff returns him ſummon'd, upon 
reverſed Upon the finding of a J2on-Summons in the firſt Action, 

the Defendant in this W ric of Diſceit ſhall not have a Mrit of Diſceit 

upon this Recovery to recover the Land again, if he was nor ſum- 

mon'd, but he is put to his Remedy againſt the Sheriff. 8. Y. 6. 2. 

2. Jfa Man recovers dy Default in a Re-Summons, where the 

Tenant was not Re-Summon'd, he ſhall have a Writ of Oiſceit, | 

13 D. 4. 8. b. N PT FOR 

* Firzh. 3. Ik in a Scire Facias upon a Recognizance a Man recovers by I 
DG, pl. Default, and has the Lands Delivered to him, a Writ of Diſceit 1 
C where lies to recover che Lands. 17 E. 3. 12. h. adjudged. 18 E. 3. 26. 
the Lands àAdjudged. 1 E. 3. 25. b. laid to be adjudged. | 


were de- 2 83 
liver'd by Default, and the Diſceit found by Examination by which it was awarded that the Do- 
fendant re have his Lands, and the Iſſues in the mean Time; and this was in B. R. | 


A 4 Jfa Man recovers by Default in Mrit of Waſte, though he rc: 

covers in a Banner by Action tried, inaſmuch as the Sheriff in- 
quires by Jury, yet a Writ of Oilceit lies. 29 E. 3. 42. b. 

5. Ik a Man recovers by Detaulr in d Scire Facias to execute 2 

Fine, though this Scire Facias be given by the Statute, yet a 

Writ of Otlceit lies upon it, for he was nor Sammon'd, the Statute I 

ts not duly purſued. 1 E. 3. 25. b. Adjudged 26. 

6. Ik a brings Debt againſf B. upon a Bill, and the Defendant F 

pleads in Abatement, and the lea ts over-ruled anainft the Deten- 

Dant, and the Atrorneys, by Diſceit between them [let Judgment be 

entred] chat the Plaintiff recover his Debt, whereas the Judgment 

ought to be a Reſpondeas Ouſter, yet no Mrit of Diſceit lies to re- 

verſe the Record, but only to recover Damages. Mich, 13 Jac. 

B. B. between Waller and Dorrizgton. per Cutiam. 1 

7, Action of Diſceit lies upon Recovery in Mrit of Waſte, and yet it is 

of properly recover'd by Default. Br. Diſceit. pl. 39. cites 12} 


H. 4. 4 
8. And in Waſte guas tenuit, the Defendan ſhall have Action of Dil-J 

ceit, and ſhall be reſtored to his Treble Damages loſt ; But to no 

Land. For he does not loſe any Land, Ibid. I 
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(D) At what Time it lies 


1 : | . * . 

nſt whom the Recovery is may have a Writ of 

” Hmm Pong 4 — 18 S.:z. 26. 17 All. 14. 
41 All. Attaint 27. per Finchden. 


(E) Who ſhall have the Writ. 


1. TIE chat loſes the Land ſhall have the Writ without Doubt. 1 Diſceir, 
H 8 P. 6. 2. * N 


| Rolf. Firzh. Diſceit, pl. 9. cites 8 H. 6. 1. S. C. 


2. So the Heir of him that loſes ſhall have the Yrit. 8 HH. 6. 2. jc 33 
8. C, Per Rolf. Fitzh. Diſceit, pl. 9. cites $H 6. 1. S. C. S P. per Cur. Noy. 53. 
Griffin y Sheet, cites 8. C. & F N. B. 94. (C) — If a Man loſe Land, by Default in a Præcipe 
god reddat, and dies, his Heir ſhall have a Writ of Diſceit as well as the Father, and ſhall have 
Reſtitution, F. N. B. 98. (Q. | 


3. Note per Belk. that the Vouc hee who comes by the Grand Cape, ad“ F. N. B. 
nalentian need nat ſave his Default at the Summons, nor ſhall any take 99- (A) S. F. 
Advantage thereof; For no Land is in Demand againſt him in certain, 
and yet Ly Mon- ſummons at the Writ of Summons and Grand Cape the 
Vouchee thall have Writ of Diſceit, and yet the Summons cannot be 
det.ared by Ley Gager of Non-ſummons, nor by any other Iſſue; 
uod nemo negavit &c. in Action of Diſceit. Br. Saver Default, pl. 

42. cites 50 E. 3. 17. 

4. It ia Præcipe quod reddat againſt Baron and Feme, the Feme is re- 
ceived for. Default of the Baron and Youchees, and the Vouc hee enters and 
dies, aud Re- Summons is ſucd againſt the Feme, and ſhe is not re-ſum- 
non d, the Feme ſhall have Action of Diſceir, and the ſame Law where 
one is return'd Summon'd upon Scire Facias; and it not warned. Br. 
Diſceit, pl. 13. cites 6 H. 5. 4 Per Marten and Askatn, | 

5. It a Man have Execution by Default upon a Recognizance in a Scire 
Facias ſued againſt another, and the Defendant dies, his Executors ſhall 
have a Writ of Diſceit, and ſhall be reſtored &c. F the Diſceir be 
tound that their Tz/fator was not warned, there the Garniſhers thall be 

examined &c. F. N. B. 98. (R.) 

6. If the Tenant for Life loſes by Default where he was not ſummoned, 
and dies, he in the Reverfion ſhall have a Writ of Diſceit, becauſe he 
mall not have a Writ of Error, it not by the Statute &c. So 8 E. 3.6. 
per Parning, clearly. F. N. B. 99. (E.) | 
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F.) Againſt Whom. 


8 P. Br. 1. rs againſt him that recovers 

Piſceir, pl DE, eu an ITE without Doubt. 
16. cites 8 | FN fs . 
H. 6. 1. Per Rolf. -— Fitzh. Diſceit, pl. 9. cites 8 H. 6. 1. S. C. 


S. P. Br. 2. So it lies againſt the Heir of him that recovers, 8 B. 6, 2. 
Diſceir, pl. | 

16. cites 8 H. 6. 1. Or apainft & Stranger; Per Rolf, which Newton and others denied Fitzh, | 
Diſceit, pl 9. cites S C. ———- Ir hes againſt the Demandant's Heir, if the Summoners, Vejors and 
Pernors are living. F. N. B. 97. (C 


3. If one anſwers for another as Attorney without any Warrant, the 
Delendant may move this pending the Plea; but if Judgment be given 
he is put to his Writ of Diſceit againſt the Attorney, and he ſhall 
recover Damages; and it the Detendant (Plaintiff) was Party to the 
Diſceit he thall have the Writ againſt both, and recover. F. N. B. g;. | 
(E) in the new Notes there (a) cites 21 E. 3. 45. by Thirning. 

4 Note, That where the King recovers in Onare Impedit by Default | 
in his own Right, or in another's Right, where the Party was not ſum- 
tuon d, attxetfd or diſtrain d, yet he ſhall not have Writ in B. R. to 
make the Summoners, Mainpernors, and Pledges come to be examined, 
and rhe Reaſon ſeems to he inaſmuch as Action of Diſceit ought to be 
agaluſt the Party, and no Action lies againſt the King. Br. OY pl. 
32. cites 10H. 4 | | 

5. It £ſſoiner cafts Eſſoin, and does not warrant it at the Day, Diſceit 
lies againit him by the Demandant who is delayed. Br. Diſceit, pl. 30. 
Cites 12 H. 4. 24. 9 — 

6. And it lies againft the Mafter of the Eſſoi ner alſo, and the Eſſoiner 

ſhalt be in proper Perſon. Ibid. = 

7. Ic was ſaid that Writ of Diſceit lies agaiaſt the Sheriff to recover 
Damages; Quere of this Matter, tor the Juſtices were in diverſe Opi- W 
nions. Br. Diſceit, pl. 26. Cites 6 E. 4. 3. 3 

8. It a Guardian pleads an ill Plea where he might have pleaded 
a good one, by which the Infant loſes, the Infant thall have Writ of MW 
Diſceit at his full Age; and recover all in Damages again/# the Guar- 

dian Br. Droit de recto, pl. 15. cites 9 E. 4. 36. : 

9. Brian, Chocke and Pigot were in diverſe Opinions whether Writ of 

Dilceir lies againff the Heir of him who recover d by Delaulr, and dies, 
or not, Br. Diſceit, pl. 30. cites 18 E. 4. 11. L 
10. If an Action ot Treſpaſs be brought againſt many, and the P/ain- 
tiff aud one F. by Covin between them cauſe certain Perſons to come ino 
Court aud ſay, that they are the ſame Defendants, and that they make the Wi 
| ſaid F. their Attorney, and afterwards the ſaid J. as Attorney for the 
Detendants pleads unco Iſſue, and atterwards ſuffers the Ingueſt t0 pa's Þ 
y Default, by which the Plaintiff doth recover againſt che Deteadants; W 
Now thoſe who are the true Defendants ſhall . have Writ of Diſceit 
againſt J. who appeared as Attorney for them &cc. F. N. B. 96. (E.) 
11. It a Man ſues @ Præcipe quod reddat again/t divers Tenants, and W 
they purchaſe a Protection for one of them, ſurmifing that he is bejond 1 
Seas upon the King's Service, whereas he is and always has been remain 
ing in England, by which the Demandant is delayed, rhe D J 
it 


8 


— 


a — 4 * 


PDiſceit. ns 


— 


ſhall have a Writ of Diſceir againſt the Tenants for that Delay. F. N. B. 
B. | 
g7- C py the Demandant in Præcipe quod reddat, who recovered b falſe 
Return of the Sheriff, makes a Feoffment of the Land, then the Writ ot 
Diſceit lies againſt the Demandant who recovered and his Feoffee and 
the Sheriff, and it the Demandant be dead, and the Sheriff alſo, yer 
the Writ lies againſt the Demandant's Heir, and againſt him who is Te- 
naut-of the Land, if any of the-Summoners, Vejors and Pernors are living, 
tor if they ſay that they did not ſummon him, then the Plainriff in the 
Writ of Diſceit ſhall recover his Land and be reſtored &c. Bur if they 
ire all dead, then the Writ of Diſceit is loſt. F. N. B. 9). (Cy 
13. If an Action of Debt be brought again/# two as Executors where 
one of them is not Executor, if he who is nt Executor confeſſes the Action, 
ne who is Executor thall have a Writ of Diſceit againſt him, and re- 
cover as much in Damages. F. N. B. 98. (H.) 


(G) Examination. 


1. Na Writ of Diſceit, il the firſt Summoners come, and none 

ot the Other Veiours or Pernors, and the Summoners are era- 
mined, and it is tound by them that the Summons was not made, 
the Judgment thall be reverſed, 29. E. 3. 34. 

2. Diſceit agaiaſt one as Tenant and another as Sheriff, upon a Recovery 
ly Default and Scire Facias agalaſt the Summoners; Veiors, and Perncrs, 
returnable immediately, and the Sheriff returned the Writ ſerved againſt 
the Tenant, who appeared; and as to the Sheriff, the now Sheriff returned 
Nibil &c. and the Sheriff return'd, that three of the Summoners were 
dead, and that the fourth was warned who appeared, and one of the Veiors 
was warned who appeared, and that the others were dead, and the 
Plaintiff pray'd that che Summoners and Veiors ſhould be examined, 
and upon good Argument they were examined de bene eſſe, tor if all the 
Summoners and Veiors were dead, the Action of Diſceit is gone; and 
though it may be that #wo of the one Sort and two of the other ſerved the 
Writ, yet thole who appeared die, the ſerving ſhall be intended that it 
was done by all as the Return purports, and Iſſue falſe either in Part or 
in toto by the beſt Opinion, by which the Deſendant ſaid that the Sum- 
moas and View was by others of the ſame Name of thoſe who appeared, and 
not by them, tor thoſe two who appeared ſaid upon their Examination, 
that they knew nothing ot the Summons nor ot the Pernancy in the 
Hands of the King upon the Grand Cape, quod Nota, and Proceſs 
was made againſt the old Sheriff, who was returned Nihil. Br. Diſceit, 
pl. 7. cites 35 H. 6. 46. | 

3. Diſceir by Proceſs againſt him who firſt recovered, and again 

the Summoners and Veiors, and the Defendant by one of the Sum- 
moners appeared; and the . eee pleaded a Releaſe of the Plaintiff 
made to him, and the Plaintiff prayed that the Summoner ſhould be 
examined; and by ſome Juſtices they ſhall not be examined, for the 
Plea is peremptory, for both Parties. Br. Diſceit, pl 26. cites 6 E. 4 3. 

4. But upon Plea to the Writ or Aid prayed of the King &c. which 
ae nor peremptory, they ſhall be examined for Danger ot Death. Ibid. 

5. In a Writ of Diſceit the Sheriff returned, that he had warned one of 

the Summoners but that the other was not found in bis Gunty, and likewiſe 
that he had warned the Defendant ; at the Day of the Return one of the 
: | | ummoners 


Diſceit. 


— — 


Cre. ſ 347. 
pl. 7. Mich. 
17 Jac. 

B. R Sal- 
keld v. 
Howard 

S. C. Curia 
ad viſare 


vult, ad afterwards the Parties compounded. 


diſconti ned 


C, ard ſudg ant afhrmcd. 


gone. Br. Diſceit, pl. J. cites 35 H. 6. 46. 


% for Fear of Death before the Summoneas ad ſeguendum fomul hall 


— 


Srurmoncrs appeared, but te Defeadant made Default, whereupon | h 
Juitices ex .mined che ſaid Summoner, who ſaid he did not at- E 
Sens ; whereupon they reverſed the Judgment. Bendl. 65, pl. 11 
4 & 5 b. & M. Squirry v. Read. . 

6. In a Writ of Diſceir, if the Sheriff returns one Sum moner dead. ve 
the at her Suiumouer {bail be examined &c. F. N. B. 98. (D). 8 

7. Where a Aa loſes by Default iu a Duare Impedit or Waſte, it be 
hoves that the Summoners and the Pledges upon the Attachment 20d 
the Manucaptures upon the Diſtreſs ſhall be examined, when the Wit 
of Diſoeit is brought therefore. F. N. B. gg. (C). 


— 


—̃ — 


H) Examination. 
At what Time, [and Proceedings thereupon.) 


1. 7 J2 a Writ of Diſceit, if one of Summoners comes at the Day 
he ſhall ve examined preſently for the Danger of Death, 
and what he {ays ſhall be entered, and Proceis ſhall be awarded 
againit che others. 26 E. 3.61. | 
2. Ik a Writ be ſued againſt che Patty that recovers and the She- MW 
ritt, and they Are retorned Nihil, but the Garoithers are returned 
lummoned, and appear at the Day, 1 be examined immedi- 
ately though the Party be abſent, for Oanger of their Death, by 1 
which the Plaintiff ſhall be without Remedy. 1 E. 3. 26. ad: 
judged. 2 E. 3. 48. b. adjudged. | | | | 
3. Bur though it be found that there was not any Summons, 
pet it ſhall not be reverſed preſently, but a Diſtringas ſhall iſtue 
againtt the Party, becauſe he may at the Return thereof plead a 
Releaſe. ' 2 E. 3. 48. . 
4 1f ell the Suinmoners and Veiors are dead, the Aion of Diſceit is 


5. Diſceit «pox a Recovery by Default in Formedon ; the Sheriff re- 
turned two Stummoned, N. P. and O. & and the Defendant ſaid that there | 
are two W* P's axd O S's in the fame Vill, viz. elder and younger, and the | 
eldeſt appeared, and the Summons was made by the youngeſt, and yet tne | 
Conrt exazuned hire who appeared for Doubt of Death, and he ſaid he 
knew nothing ot the Summons. Br. Diſceir, pl. 25 cires 5 E. 4. 40. 

6. Diſceit by four againſt him who recovered by Default where they 
were not ſuminoned ; three appeared, and the Summoners alſo, and the 
fourth not; and per Cur. the Summoners hall be examined de bene 


be awarded. Br. Diſceit, pl. 27 cites 8 E. 4. 8. 

7. SO wp9# Protection calt, or it the Releafe of the Plaintiff be plead- 
ed ot all Actions, or of the Right. Ibid. 

8. Ho if the Defcudaat ſays that the Summoner who appeared is anmtver! 
Perſon ot the ſame Name. Ibid. Pt 

9. A judgment being had agaiaſt S. in a Ceſſavit, rhe Tenant before 
Execution brought a Writ of Diſceit, and becauſe that would nor ſtay Ex- 
ecution, he brought alſo a Writ of Error and though both theſe VV ris 
tended to avoid the Judgment, yer becauſe they were upon ſereral 
Reatons and Reſpe&s, they were both allow'd. Hob. 218. pl. 283. 
Hill. 15 Jac. Howard v. Salkeld. | 


2 Roll Rep 129. 8. C. the Writ of Error "oY 
Palm. 56. The Earl of Northumberland v. Salthill and Howard, . 


l „ P 


oy Conſenr. 


* 


— 
R * 
* 
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iſceit. 


(H. 2) Proceedings and Pleadings. 


of 


. IF a Husband and Wife Joſe the Land of the Wife Ly Default, they 
may ſue a Writ of Diſceit, and it the Husband dies, it ſeems the 
Wite may ſue a Writ of Diſceit to be reſtored to her Land &c. or have 


4 Cui in Vita upon the Statute at her Election; and the Writ of Diſceit 


fall be directed unto the ſame Sheriff who did the Diſceit and falſe 
Return, and not unto the Coroners, as appears, Trin. 20 E. 3. yet it 
ſeems it is not Error, if it be directed unto the Coroners &c. F. N B. 
98. (O) cites 20 E. 3. Diſceit 4. | 8 

2. The Nature of a Writ of Diſceit is not to recover the Land by De- 
fault, and it may be that the Tenant who made Dctaulr has a Releaſe 
of the Plaintiff to plead, therefore it is good to award Sire Facias 


againſt him per Marten; But per Babb. this is not the Proceſs in this 


Writ, but Venire Facias, which is returned ſerved againſt him, the 
which is in this Action in Nature of a Scire Facias in another Caſe ; 
Per Rolle, he who loſes by Default, or his Heir, ſhall have a Writ 
of Diſceit againſt the Recoveror or his Heir, or againſt a Stranger it he 
has aliened, which Newton denied and others likewiſe, Per Strange, 
It the Tenant was not warned they ſhall not have Writ of Diſceit, 
againſt the Sheriff ro re-have the Land, bur Aion upon the Caſe, tor he 
cd not loſe the Land here by Default, but upon Examination of the 
Summoners, Veiors and Pernors, which is the Natural Trial in this 
Action Br. Diſceit pl. 16. cites 8 H. 6. 1. | | 

3. Diſceit in Præcipe quod reddat, the Tenant was efſoined, and after 
made Default, and loft the Land upon the Grand Cape, and brought Writ 
ot Diſceit, and it was found by Examination that the Tenant was not 


ſunmoned in the Precipe, and the Tenant demanded judgment 


of the Writ becauſe rhe Tenant in the Przcipe was efloined, of 
which the Plaintiff ought to make. mention in this Action, and that 
the Eſſoin was not caſt by him; tor if the Eſſoin was caſt by him, 
be ſhall not have Action of Diſceit, & non allocarur, for if it ſhall 
de to, he may allege it tor Plea, by which the Defendant was award- 
ed to anſwer, quod nota. Br. Diſceit pl. 19. cites 36 H. 6. 23. 

4. Diſceit upon A Recovery by Default in Formedon, the Defendant 
ſhall not have the Averment that thoſe who appeared by the Return of 
the Sheriff are . other Perſons of the ſame Name, tor then when others 
appear, they may ſay alſo, that the other is not the Summoner, but 
another Perſon of the ſame Name, and ſo in infinitum, which would 
be a great Inconvenience. Br. Diſceit pl. 25. cites 5 E. 4. 40. 

5. It is a good Plea in Writ of Diſceit, hat he who recovered infe- 
ed him; Per Catesby, Quod non fuit negatum 18 E. 4. 9. a. 


6. If a Man recovers in a Ouare Impedit * Default &c. if the De- 2 Le. 193. 


 fendant be not ſummoned, he ſhall have this 


Vrit, and the Summoners pl. 452. 
and Pledges upon Attachment ſhall be examined thereupon. And if E 


II. 2 
liz, BY R, 


the Diſceit be found, he ſhall have Writ unto the Biſhop &c. for him. Williams 


F. N. B. 98. (G). 


natur. — D. 355. b. 354 a. b. pl. 30, 31. S. C. adjudged but reverſed on Error, 
any Metter of LA avis 72. &. 1 adjudged in C. 8B. 


7. If an Attorney be not truly informed by bis Client to plead in any 
Action, and he pleads, Quod ipſe non eſt Veraciter informatus, & ideo 
aullum reſponſum &c. the fame ſhall be entred to fave him of Da- 

| mages 


61. 


v. Blower 
8. P adjor- 


but not for 


498 5 9 Diſceit. 


mages in a . — ot Diſceit brought againſt him by his Maſter &c. 
F. N. B. 98. (I). | 

8. A. 28 againſt B. in a Præcipe quod reddat by Default the Writ 
of 1 * in this Caſe is Judicial and iiſues out of the Common-Pleas 
and the Proceſs is Attachment and Diftreſs infinite, and is mentioned 
in the Writ; and in this Caſe A. and the Sheriff and the Summoners 
and Veiors are mane Parties by this W rit, that is, he who was Sheriff 
and made the Return of the Summons which by the Writ of Diſceic 
is alleged to be falſe. If che preſent Sheriff did this Diſceit, che Wric 
of Diſceit aloreſaid ſhall be directed ro the Coroners, ſenk. 122. 

1. 46. ; | 

jp 5 Writ of Diſceit by the King and Queen upon a Fine levied by 
Berl. 57. C. to D. of Lands in Ancient Demeſne, who rendered to C. for Lite 
Pl 9+ 5C Remainder ro K. D. died pending the Writ. Reſolved, he 15; 
SPY e 4 ſhall nor abate, becauſe it is in Nature of a Treſpaſs, which doth ug 
pl. 8 S. C demand the Land, but is to puniſh the Diſceit. Mo. 13. pl. 49. Hill. 
no Land 4 & 5 P. & M. The Queen v. Dewe. 


is to be re- | 
covered but only the Fine is to be reverſed —-4 Le. 197. pl. 312. S. C. in totidem Verbis 


10. Ina Writ of Diſceit, upon Recovery in Dower for Default of 
Summons it was Reſolved by the Court clearly, although that the Words 
of the Writ of Diſceit are, Interim Terram illam in Manus noltras 
capias, ita quod neuter eorum manum apponat &c. yet the Sherißf can. 
aot removed the Party out of Peſſaſiun, but he ought only to make a general 
S$eiſure ; and cites Bracton 365. b. That the Summoners, that apprar to | 
be examined, ſhall wot have any Charges by the Courſe of the Court. 
Bat the Plaintiff at his Peril ought tro procure them, and 7o bear their | 
Charges. Noy. 152. Atkins v. Gage. 2 


— 


— — 


(I) Judgment, and at what Time it ſhall be given. 


S. P. Br. 1. F 32 Diſceit againſt the Party chat recovers c. if the Party be 
Di ceii, returned ſummoned, and makes Default, yet it upon Exam. 
$0 > 2 nation it appears there was not a good Summons, Judgment thall ! 
_—Firzh, be given preſently without awarding more Proceſs ayatnit the Party 
Dis ir ol. 9 that makes DOetault, becauſe it Judgment ſhall be ſtaid till he comes, 
cires >. C there may qe a Diltrels infinite, and ſo the Plaintitk halt be dill! 


on bl. 52. herited. 8 V. 6. 2. b. 5. b. adjudged. . 


Cites 8. C. : „ 
and favs the Reaſon ſeems to be inaſmuch as the Party ought to kave ſued Re ſummons in this Caſe; 


but adds a Quære, for he ſays it is not adjudged in chat Point. $5 


* 


2. In Diſceit the firff Summoners came, and the Summoners and Veior. 
in the Grand Cape, but the Tenant who recovered cane not, and the 
Court uot perceiving it examined the Summoners and the Pernours in the 
Grand Cape, and found by Examination that he had not made Sum mond 
by the firſt Writ, nor in the Grand Cape, nor the Land taken into che 

lands of the King, by which it was awarded that he who loſt ſhould 7 
re-have his Land which he loſt, and he who recovered and the Sheriff] 
ſhould be taken, without ſaying any thing of the Iſſues, and when the 
Court perceived the Default of the Tewant, they ſaid that they would fy! 
zill he comes, and made Proceſs againſt him, for it may be that he bas 


2 Releaſe from the Party, and by 8ch {Edw. 3.] after the Excrninationy 


9 n 
Rn 


* 


— 499 
and the Diſceit thereupon found Proceſs ſhall be by Diftreſs ad audien- 
dum Fudicium, and not ad reſpondendum, whereas the Proceſs before the | 1 
Examination is Diſtreſs infinite. Burgh, the Proceſs is returned ſerved | _— 
as well againſt the Tenant as againſt the Sheriff, by which he prayed | | 
Jud ment, and Fulthorp awarded ut ſupra, that the Plaintiff recover 

is Land loſt by the firſt Writ, and the others were taken. Br. Diſ- 
ceit, pl. 12. cites 50 E. 3. 18. 2 4 

3. Note, that the Statute of Neminſter 1 cap 30; is, that if aPleader 
or other make Diſceit to the Court, he ſhall have Impriſonment by a Year, 
and this is underſtood as well of Apprentices and Serjeants as ot 


others; Per Jenny. Br. Diſceit pl. 28. cites 11 E. 4. 3. 


e ” 


(K) [ Judgment] How. For the Land. 


. TJ" ÞE Judgment ſhall be, That the Plaintiſt ſhall be reſtored 8. P. Br 
"P* to the Land again. 8 I). 6. 5. b. * 17 E. 3. * b. 18 E. Diſcei: pl. 


: 11 Cites 
$; 28. 50 E. 3. 
| N 16. 
FI : Ibid pl. cities 50 E. 3 18. accordingly. 
* Fitzh, Diſceit, pl. 36. cites 17 E. 3.12 8 C. & S. P. — 8. P. Br. Diſceit pl. 16. cites 8 H 
6 | | 


2. If a Man recovers in a Writ of Waſte where the Tenant was not ſum- 
moned &c. the Defendant ſhall have a Writ of Diſceit, and thall be re- 
ſtored. F. N. B. 98. (B.) cites T. 9 E. 3. See 17 E. z. 58. 29 E. z. 

42. 29 E. 3. Diſceit 63. and 56. 

3. In a Scire Facias to execute a Fine, if the Sheriff returns the Tenant Contra per 
ſummoned by rwo Summoners, if it be not true, yer the Tenant by the —＋ He 
Return ſhall loſe the Land; for Execution ſhall be awarded upon the 2 3 
Return if the Tenant do nor appear, and then the Tenant ſhall have a mages, and 
Writ of Diſceit againſt the Sheriff, and him who had Execution, and for that it 


him who is Tenant, and ſhall be reſtored to the Land. F. N. B. 99. (D.) Re” 


queſt. Ibid. in the new Notes there (a) cites 1 H 6. 5. 


4. o it a Man ſues a Scire Facias upon a Recognizance of Debt, and 
the Sheriff returns the Detendant ſummoned where he is nor ſummoned, 
tor which the Plaintiff has Execution awarded, the Defendant ſhall 
have a Writ of Diſceit againſt him who had Exeeution, and the Sheriit 
ſhall be puniſhed by this Writ for his Falſity, and the Party who re- 
" ſhall make Reſtitution of that he recovered &c. F. N. B. 
97. (D. | | . 

5. 10 Writ of Diſceit, if the Sheriff returns one Summoner dead, yet 
the other Summoner ſhall be examined &c. and if it be found that he 
-g not ſummon &c: the Party ſhall be reſtored unto the Land. F. N. 

. 98. (D. | 1 

6. a0 if the Viewer or Pernour did not do that which he oug ht to "he =_ 
5 Party ſhall be reſtored, becauſe it ought to be done by both &c. 

N. B. 98. D. N | | | a bt 

J. If a 8 other Perſon of Covin counterfeits the Seal of any _ 
Parſon or Vicar, and forges Letters of Reſignation of his Parſonage or "n 
Vicarage in the Name of the Parſon or Vicar of his Benefice, he ſhall | . 
chereupon have a Writ of Diſceit. But whether by that he ſhall be i" 
reſtored unto his Benefice, Quære; Ir ſeems nor, becauſe the removing | 
ot him is a Spiritual Act. F. N. B. 99. (K.) | 
| ; (L.) [ Znde- 


3 


(L.) Judgment; How for the] Profits. 


S. P. Br. x, E ſhall be reſtored to the Iſſues from the Day that the 
hens 2 8. Detendant had Execution till the Day of this Writ purchaſed, 
5 zl 41 E. 3. 21. f/ E. 3. 12. b. . 
ding the F | 
'rit the King ſhall have them per Cand. But per Thorp contra Fit 
cites 41 E z. 2. [And it ſeems it is 41 E. 3. 2. a. pl. 4. and Roll ſeems miſprinted.] 


Diſceit, pl. 36. cues S. C. | 


| Tat * 2. De ſhall alſo be reſtored to the Iſſues from the Day of the Writ 
cit, 36. purchaſed till the 1 and the King ſhall not have them. 4; E. 


tes 8 C ; 
Br. Diſceit, 3. 32. * 17 E. 3. 12. B. 18 E. 3. 28. Dubltatur. + 41 E. 3. 2. 18h, 


pl. 11. cites 6. 5. b. Contra 22 E. 3. 34. 
50 E. 3 16. 


Contra, that He could not have the Meſne Iſues; And Anno 8. Herle ſaid that the King ſhould have them 
Quere. — Ibid. pl. 12. cites 50 E. 3. 18. Reſtitution was prayed of the Meſne Iflues, quod tor. 
Cur. Negavit, but it is ſaid there that elſewhere he had the Iſſues by Award; therefore Quzre, —. 
Ibit ol. 16. Some ſaid that the Party ſhall have them till the Writ purchaſed, and the King pending 


the Writ, and ſome e contra, Cites 8 H. 6. 1. | 
+ Rr Diſceit, pl. 8. cites S. C. Fitzh. Judgment, pl. 87. cites S. C. 
lf Firzh. Diſoeit, pl. 9. cites 8 C. 


3. Note, Per Brian, Choke and Pigot, in an Action of Diſceit upon 
a Recovery by Default, a Man . ſhall be reſtored to the Land and Iſſues 
and Profits in the mean time incurred as in Writ of Error or Attaint, 
and no Diverſity. But others contra. Br. Diſceir, pl. 30. cites 18 E. 


4 23 _ 


Fitzh. | udgment, pl. 89. 
7 Fitch. 


(M.) Judgment in what Caſes ; and How. 


i.  F the one Summoner denies the Summers, the PlaintifF ſhall be te- 
ſtored, for falſe in part talſe in all. Br. Diſceir, pl. 25. cites 5 
E. 4. 40. Per ſeveral of the Juſtices. | 

2. And in the ſame Caſe fol. 54. it was ſaid by divers of the ſuſ- 
tices, that if it ſhall be proved tor the Plaintiff that they were not ſum- 
 moned, the Plaintiff ſball be reſtored to the Land with the Iſſues and Pro- 
fits in the mean time, and he ſball have Damages againſt the Sheriff tot 
his talſe Return, and by ſome the Sheriff ſhall only make Fine to the 
King; for the Party ſhall have his Judgment and the Meſne Iſſues 

againſt the Tenant, and the Plaintiff ſhall be reſtored. Per Ibid. 


For more of Diſceit in General, See Actions, and other 
Proper Titles. WW red 
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lier, A. le.... 


H. 1.14. 
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A #7- 6; 
claimer, pl. Aru, £6 Ze foe 


and of what not. 54. Cites 16 A e ae, HF a | 


L Man cannot diſclaim in the Principal, and not in the Inci- Br. Di- 


E 
2 


dents; As he that is vouched becauſe of a Reverſion can⸗ imer, pl. un ... 


zot diſclaim in the Reverſion, ſaving the Seigmory. 40 E. 3. 27. Fic.” 7 


_ Diſclaimer, 
pl. 10. Cites S. C. 


2. In Writ of Meſne by the Donee in Tail againſt the Heir of the Donor, 
founded upon the Tenure, and the Reverſion regardant to the De- 
mandant without ſhewing Deed of the Gift, the Tenant diſclaim'd in the 
Sugniory and in the Reverſion, and held good. Thel. Dig. 147. Lib. 
u. Cap. 34. S. 9. Cites Paſch. 8 E. 3. 394. Quære. Contra per Finch- 
den Trin 40 E. 3. 27. a 

3. In Writ of Meſne the Defendant ſaid, that he had not Fee nor Seig- 
wory in the Land, but a Rent Seck, and held good. And the Demandant 
was received to maintain that he held of the Defendant; Priſt &c. 
Thel. Dig. 147. Lib. 11. cap. 34. S. 10. cites Paſch. 20 E. 3. Meſhe 13. 

4. Diſclaimer ies not of Rent, but of the Land. Br. Diſclaimer, pl. 
54 cites 16 H. J. 1. per Townſend. 

5. There be divers Kinds of Diſclaimers ; that is to ſay a Diſclaimer 
in the Tenancy a Diſclaimer in the Blood; and a Diſclaimer iu the Seigni- 
aj. Co. Litt. 102. a. 


(B) In what Actions. 2 RC 
— 


. Man cannot diſclaim in a Writ of Meſne. Quæte, * 44 In Wric 
E. 3. 2. b. Temp. E. 1. 65. b. William Afﬀordeby's of Meſne 
Cale adjudged ; and by this the is forejudged of his Mel dun te 
ale aDJUDgeD ; and by this Yelne rejudged of hus Me * dant may 
nalty. | | diſclaim in 
| | | | his Seigni- 
ory 9 the Plaintiff, per Finch. But Quere; For non reſpondetur. Br. Diſclaimer, pl. 9. 
eites §. C. | | , 
In Writ of Meſne, the Plaintiff bound the Defendant to the Acquittal by Tenure of hum in Frankalmoigu, 
there the Defendant ſhall not diſclaim in his Seigniory; For the Tenanc nor any other can hold but 
bis Donor, Br Diſclaimer, pl. 33. cites 14 H. 3 and Firzh Meſpe, +.——tn Writ of Meſne, the 
Deſeadant may ſay, that the Nemandant does not hold of him, and ſo diſclaim in the Seigniory, but 
the Demandant may aver the Contrary, and Note, that this Plea is to the Action. Thel. Dig 147. 


Lib, 11, cap. 34. S. 5. cites Hill, 3 E. 2. Hill. 5 E 2 Meine 46. 64. and in divers other Books. | 


Hill. 14 E. 3. Meſhe. J Paſch. 28 E. 3. 93. Hill 44 E. 3. 2. 13 H. 7. 28. and 16H 5. 1. 
2. The Plaintiff in a Recaption may diſclaim 47 E, 3. 22. 


6 M 5. In 


G02 - Diſclaimer. 
Br. be oa Ja a Per quæ ſervitia the Tenant ſhall not diſclatz PR 
elaimer, pl. [33 that he vid not hold of hiin the Day of the Note deute oy 


- a. —— 
— — — 


2 
** — — 
— 


12. Citcs 

S. C. per H. 4 72. b. 

Hill. And \ | 

it ſhall be tried per Pais. Ihid. pi. 26. cites 5 E. 4. 2. that Defendant cannot diſclaim - 

cauſe the P] intiſf ſhall not recover the Land if it be found againſt him; For he dem inds 4 

but Attorumce nt Fitzh Diſclaimer, pl. 8. cites 11 H. 4. 72.— r. Per quæ Seryitia . 

cites S. C. & 8 P by Hill. & © © 
In Per Servitia the Tenant diſclaim d to hold of rhe Plaintiff, and that he did not hold f 

Conuſor the Day of the Writ purchas'd &c. Upon which the Tenant went fine die, notwich@. * 

that the Plaintiff render'd to aver, that if &c. Thel. Dig. 147 Lib. 11. cap. 34. 8 A er 


33 E. 1. Diſclaimer 31. Ibid cites Mich. 12 E 3. 13. 11H. 4 72. and 157 pay eng 
dant. | | ; L 


Ibid. pl. 54 4 In Afiſe of Rent by the Lord againſt his Tenant the Texant diſels 
cites 13 H. 70 bold of him, and was ouſted by Award. Quod Nota. Br. Dit 


N er, pl. 32. cites 8 E. 1. and Firzh. Aſſ. 416. 

3 may | 5 OE, | 
iſclaim in Aſſiſe of Rent. -Thel Dig. 147. Lib. 11. cap. 34. S. 6. S. P. but ci 

[inſtead of E. 1 ] and cites the other Caſes as in Brook. os cites 8 E 2, 


5. In Ceſſavit the Tenant cannot diſclaim, but he shall plead well 

that he does not hold of the Demandant. Thel. Dig. 147. Lib, 11. 

cap 34. S. 3. cites Tempore E. 1. Diſclaimer 29. and 5 E. 3. 201, 

agreeing. Contra it is held Mich. 16 H. 7. 1. . 

* A Man 6. A Man cannot diſclaim in “ Nuper obiit, Aſiſe, Writ of Dower 
9 nor in any Actios where the Demand is na compriſed in the Writ, Br 
Obiit * the Diſclaimer pl. 49. cites It. Canc. 6 E. 2. | 


Blood. Ibid. 
pl. 52. cites 11 H. 7. 14 Per Wood and Davers. 


n. Entry in the Duibus againſt two, the owe would have diſclaimed, and 
Sas not ſuffer d; For be is iu de ſon tort demeſue, which ſee in the Old 
Nat. Brev. in the Additions of the Writ of Right upon the Diſcl.im- 
er. Br. Diſclaimer, pl. 36. cites 4 H. 5. ; 
* © p bid. 8. And ſee there that the“ Texant fball not diſclaim in Writ of Cæſſa- 
pl. 54 cites vit, but may ſay that he does not bold of the D-emandant. Ibid. 


13-13; 9-29, | 
vid. pl. 52 cares 11 H. J. 14 contra, that he may diſclaim in Ceſiavit; Per Wood and Davers.— 
S. P agrecd by all except Vaviſor; Ibid. pl. 54 cites 16 H. 7. 1. | 


In all . »9. In Aion in which a Man may recover Damages, and the Tenant | 
yaa * ewhech Aiſclarms, the Demand ant may aver hi Tenaut. Br. Diſclaimer, pl. 
batt vey 19. cites 36 H. 6. 28. Per Danby. 5 
recover Da- 10. Contra where he cannot recover Damages; Fot he is at no Miſ- 
22 chief; For he may enter. Ibid. | 
| diſclaim 4 but where Damazes are to be recovered, the Demandant may nuer his Writ, and ou ſt bin of the 
Diſclaimer in Salvation of bis Damages; Agreed per Omnes. Br. Ditclaimer, pl. $4 citts 
16 tl. 7. 1. | 


In Forme- 11. In Formedon in Remainder it was faid that in Aion againſt 10, 
don the the one alone may diſclaim, as well as one may in Action againſt one 
1 alone, and the Demandant ſhall not put him to his Diſclaimer, unf 
Aal. Ivia tu Action in which it is to recover Damages; Quod Nota. Br. Dit- | 


pl 54. cites claimer, pl. 22. Cites 5 E. 4 46. 
16 H 7. 1. | 


S P. Ibid. 12. Forteſcue made Avowry in Replevin, and after he perceived that | 


% E. a the Plaintiff would have diſclaimed, by which be relinquiſhed the , 


a, YET TCR 


| 


| 
— — — 1 
| Diſclaimer. C03 
1nd made Juſtification, and then the Plaintiff cannot diſclaim, Note —In Repte- 
the Diverlity, that a Man cannot diſclaim in Juſtification ; Contra 2 N 
in Arowry 5 and upon Juſtification the Detendant ſhall not have Re- cf as. He 
turn. Br. Diſclaimer, pl. 15. cites 9 E. 4. 28. plead Hors 


—_ . de ſon Fer 
or Diſclaim. Br. Diſclaimer, pl. 43. cites 21 H. . * 


13+ In Writ of Entry in nature of Aſiſe of Rent. The Tenant pleaded a 
Bar at large as to a Rent Charge, and the Demandant made Title to a 
Rent Service iſſuing out of Land, which the Tenant held of him, and 
the Tenant diſclaim'd to hold of him, and thereupon it was demurr'd 
in Law. Thel Dig. 148. Lib. 11. cap. 34. S. 18. cites 11 H. 7. 14. 
1j H. J 27. and 16 H. J. 1. 5 ä 
14. In Cui in Vita a Man may diſclaim. Br. Diſclaimer, pl. 54. cites 
16 H. 7. I. 
15. \ Man may diſclaim in Writ of Cuſtoms and Services. Br. Dif- S. P. per 


claimer pl. 45. 2 we 
cites 13 H. J. 24. 


16. Br. Conſcience pl. 18. makes a Quære, whether a Man may diſ- 
claim in Chancery. | 
17. Leſſee for Years is Plaintiff in Replevin, the Defendant avows up- 
om A. a Stranger as his Tenant, who comes and ſays, that he is A. the 
Tenant, and that the Plaintiff is his Leſſee for Years ; Reſolved by all 
the Juſtices of England, that A. may join in Aid Gratis without Pro- 
ceſs, and that both may diſclaim, and that the Plaintiff ſhall recover 
his Damages, and the Detendant ſhall be in Miſericordia. In the 
Caſe ot Teuant at Will, where there is a Foinder in Aid to him in 
Replevin, is Diſclaimer lies tor him in this Caſe ; tor he loſes nothing. 
enk. 56 pl. 3. | 
18, La Meſue, and Tenant in Replevin, the Meſne cannot diſclaim z 
for a Writ of Right, upon a Diſclaimer, demands the Land and he 
has it not; and the Lord has no Benefit by this Diſclaimer 3 for the 
Tenant cannot loſe his Tenancy by the Diſclaumer of the Meſne and the 
Lord has not more or better, or other Services than betore the Diſ- 
claimer. A Writ ot Right ot Diſclaimer lies, where both Meſne and 
Tnaat diſclaim ; it the Diſclaimer be in a Court of Record, a Writ of 
Right lies upon the Diſclaimer. Jenk. 142. pl. 95. 
19. A. grants an Annuity to B. pro Confelio impendendo. Upon a Writ 
of Annuity againſt A. A. may diſclaim to have Counſel, and fo ex- 
tinguiſh the Annuity ; but ir is otherwiſe if the Annuity was granted 
pro Conſelio impenſo & impendeudo. Jenk. 236. pl. 14. Ds. 
20. 21 Fac. 1. cap. 16. S. 5. In all Actions of Treſpaſs OQuare clauſum This ex- 
git, herein the Defendant ſhall diſclaim any Title to the Land, and the «care! ny 
Treſpaſs be by Negligence or involuntary, the Defendant (þall be admitted to ot Th: * 
plead a Diſclaimer, and that the Treſpaſs was by Negligence or Involuntary, paſs; but 
and a Tender of ſufficient Amends before the Action brought ; and 4 the as to Re- 
[ſue he found for the Defendant, or the Plaintiff” be nonſuited, the Plain- evi, 5 
tiff ſhall be barred from the ſaid Action, and all other Suits concerning the — 8 
lame, | : | | | | 1 
a | udged. 2 
Lutw. 1596. 9 W. z. Allen v. Bally.“ a 


(C) What 


ehe ane into the other y ſuoh Diſclaimer hetabeen them; for ey are one and the fame Perſon in the 
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(C) What Perſons may. 


1. COUCH Perſon as cannot loſe the Thing perpetually in whi 
viſclanns, ſhall not be ſuffered to diſclaim, *? nich he 


Br. Dic. 2. As MN Abboc cannot dilclaim. 40 E. 3. 27. b. 20 h. 6, 46. 


claimer 


L 7. cites 1 a - : 
S. C. 8. P. Br. Diſclaimer pl. 15. cites 36 H 6. 28 —— <$. P. Ibid. pl. 27. cites 10 E. 
of 101. by a Prior again ax Avbot, the Abbet came and ſaid, that his Predeceſſor without Aſſent of the 
Govent purchaſed the Land of the Prior, and Covent rendering the 10 l. Rent, where the Land was not Worth 
the Moiety of the Rent, by which his Predeceſſor, next before bim, waived the Land, and this Abbot De- 
fendant after hizz alfo, and fo diſclaimed, and ſo fee that he who has Fee, as here, may walve his 
Land; awd be ſaid alſo in Court, that be relinquiſhed and renaunced the Land to the Plaintiff, and fo the 
Franktenement by him ſhall be adpdged in the Plaintitt, and demanded Judgment, it this Wrir 
ainſt him ſhall go, and ſhewed Deed of the Prior and Covent, ſealed to his Predeceſſor, and the 
ed and Scal of the Abbot only without the Covent made to the Predeceſſor of the Prior; and 
upon this the Aſſiſe was awarded. Br. Diſclaimer. pl. 19. cires 43 Aff. 23 ——Thel. Dig. 147. Lib. 
1 f. cap. 34. S. 13.cites S. C. Abbot ſhall not diſclaim. Ibid. 148. S. 20. cites 36 H. 6. 36. per 
Pri ſot. 


4. 2.— 4 cf. 


In Pace 3. A Biſhop cannot diſclaim, for he cannot deveſt the Right out 
— ome of the Church. 40 E. 3. 27. b. 

enant | . | 
znuched to warranty the Biſhep of R. becauſe bis Predeceſſor with the Aſſent of the Chaptor gave in Tail ts 
his Anceſtor ſaving the Reverſion, and the Biſhop diſclaimed in the * ſaving to him the Ancient 
Service 3 and per Wiche, he cannot diſclaim 7 for theſe Services all e intended the Services which 
come by ' Reaſox of the Reverſion, and allo by this Diſclaimer nothing can be veſted in the Demandant, and 


alſo be cannot Prejudice his Succeſſor, to which Montbray agreed; wherefore the Biſhop paſſed over. 
Br. Diſclaimer pl. 7. cites 40 E. 3. 27- 


Br. Diſf= 4. Baron and Feme may diſclaim for the Feme. 3 D. 6. 29. 


chaimer pl. 


44. cites 8. C. Præcipe quod reddat againſt Baron and Fee, the Paron cannot diſclaim for his 
Feme, nor the Feme for the Baron, which was in a Manrer agreed ; for nothing can be veſted out of 


Law Br. Diſclaumer:pl. 33. cites 44 H 4. 18. 


Contra vetwween other Perſons, Ibid. SP. 
per *kieene ard Norton. bid. pl 46. cites 8 C. —- In Writ againſt Baron and Feme, they dif- 


claimed for the Feme, and the Bron pleaded over, and after made Default, and ar the Petit Cape 
the Fewe was received ard vouched nothwithſtanding this Diſc:aimer. Thel. Dig 147. Lib. 11, 
cap. 34 S. 12 Cites Mick. 16 E. 3. Reſcert 102. and 22 AL 11. agreeing. Bur ſays it is held Hill 32 
E 2. Diſc'aimer 25. that the Baron cannot diſclaim for his Feme in Præcips quod reddar, and it 
the Ditclaimer be dmkted that ſhe ſhall not be received afterwards upon Default of her Baron, 


«nd againit tuch Dilciaimer the Demandant ſhall maintain his Writ, and cites 32 E. 3. Maintenance 


de tw” 54. 36 H. 6. 30. agreeing, and 41 E. 3. Diſclaimer 11. Quære. And ſuch Diſclaimer was ad- 


minted, Paſch. 32 E z. Voucher 102 14H 4. 15. And the Faro and Feme were received to dil- 
claim for them two, Hill. 34 E z. Voucher 315. and 31 E 1. Droit 72. in Cuſtoms and Services 


S. P. Br 5. [Bur] if the Baron hath nothing but in the Right of his Feme, | 
Disclaimer he cannot diſclaim. Contra, 9 Þ. 6. 52. 


pl 17. cares | | | 
36 H. 6. 34. Per P'riſot Br. Baron and Feme pl. 79 cites 8 C per Martin that the Wife 


no Remedy. Thel. 148. I. 11. cap. 34. cites 36 H. 6. 36. S. P. by Priſot. a 
Viek: Dii- 6. In an Avoury Baron and Feme cannot Biſclaim, for if they have 
claimer 4 


eg cites Matter of Diſclaimer, they ought to plead it. 22 E. 3. 5 b. 

8. C- Ait upon Baron and Feme in Jure Jxoris, be and his Feme diſclaim, and it was eld, 

that the Diſclanner lies well notwithſtanding that the Feme was Covert. Br. Diſcl+imer pl 6. cites 

35 H. 6. 1a — But Brook ſays, Quod Mirum! For contra 19 E. 4. 2, per Cur. Ibid.-— Ibid. pl. 27 
| C1165 


— 
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res 10 E 4. 2. accordingly, that where Baron and Feme are Plaintiffs, they * cannot diſclaim; for 
2 the Lard of the Feme ſhall be in f Jeopardy by this ors. gdh, it is faid there, that 
inthe Time of E 2. the Baron bad Aid of his Feme, and they me fe A . Ibid. 

8. P. Ibid. pl. 36. cites S. C. —— 8. P. Ibid, pl. 43. cites 8. C. accordingly. Bra it is ſaid elſe- 
where, that in Pracipe quod reddat againſt the Baron and Feme, the Baron ma . diſclaim for his Feme 
and take : i 4%" 1d to him alone; but if the Feme be Tenant and be on ſted, by this the Feme ſhall 

ve A E. 21”, 5 5 | ; 1 
* Ay and the Feme is withour Remedy. Br. Diſclaimer pL 44. cites 9 H. 6. 52, 


_— th 


„ An Iofant Vouchee, becauſe of a Reverſion deſcendev to him, An Tofane 
cannot diſclatm in the Reverſion. 5 E. 3. 25 b. — 3 


to diſclaim, Br. Diſclaimer. pl. 17, cites 36 H. 6. 34. per Prifot — Thel. Dig. 141. lib. 11 
cap. 34. 8. 20. cites 36, per Priſot. | 


8. ©uo Warranto againſt the Bi of W. who diſclaimed in the Li- 
bertics ; Per Cur. this Diſclaimer ſhall bind him and his Succeſſors to 
claim it after. Br. Diſclaimer pl. 47. cites 6 E. 3. | 

9. Mortdanceftor againſt the Baron aud Feme and F. S. and the Baron 
diſclaimed for his Feme and vouched. Br. Diſclaimer pl. 50. cites 30 
Ail. 10. | | 

10. In Writ againſt two Fointenants, if the one diſclaims the Whole It was ſaid 
hall veſt in the other, inaſmuch as this is a Diſagreement to the Pur- thar © Far- 
chaſe ot Record; but it is not ſo in Writ againſt Parceners, where diglaim bis 
the one diſclaims, nor where they are Jointenants by Fine; Per Shard. Gmpanion 


Quere. Thel. Dig. 147. Lib. 11. cap. 34. S. cites Hill. 35. E. 3. Diſ- notwith- 
claimer 23. ſtanding his 


e : Tenancy be 
intire; and the Lord ſhall have Action of the Moiety. Br. Diſclaimer, pl. 27. cites 10 E. 4. 2. 


11. Entry ſur Diſſeiſin againſt the Baron and Feme and their Son ; the 
Sun diſclaimed, and the Baron diſclaimed for his Feme, and pleaded Vil- 
lenage for himſelf, Br. Diſclaimer, pl. 8. cites 43 E. 3. 5. 

12, Note, It is ſaid per Aſcough J. that where an Abbot in Perſon or 
by Bailiff avows or makes Conuſance, the Plaintiff” cannot diſclaim by 
Reaſon of the Mortmain 3; Quod non contradicitur, Br. Diſclaimer, 
pl. cites 28 H. 6. 10. | . 

13. Pernor of the Profits ſhall not diſclaim, for none ſhall diſclaim in 
Prejudice of another, and this is in Prejudice of Feoffees that the Pernor 
of the Profits, Who is Cefy que Uſe, diſclaims. Br. Diſclaimer, pl. 17. 
cites 36 H. 34 Per Priſot. he: FOR? 

14. Treſpaſs of a Houſe broken, Afſault and Battery, and Goods taken, 
the Defendant ſaid, that the Plaintiff, at the Time of the Taking, held the 
Houſe by Fealty and 10s. Rent, of which Services he was ſeiſed &c. and 
fir ſo much of Rent Arrear ſuch a Day he at the Time of the Treſpaſs 
&c. found the Houſe open and took the Goods as Diltreſs, and the Plain- 
if would have retaken them, and the Defendaut put his Hands peaceably 
upon him aud ſaid, that if he took them be would have Writ of Rejcous, 
which is the ſame Aſſault, Battery, Breaking of Houſe, and Taking of 
ods, of which the Plaintiff brings his Writ &c. and the Plaintiff 
ſaid that he did not hold the Houſe of him Prift, and the others e con- 
tra, and a good Iſſue per Cur; for in Replevin and Reſcous Hors de 
lon Fee is a good Plea, contra in Treſpaſs, for here he cannot diſclaim 
ot anſwer to the Fee; for the Defendant does not ſuppoſe that he has 
Fee there but that he holds of him, and therefore that he does hold of 
* is a good Plea, quod nota. Br. Iflues joines, pl. 26. cites 38 H. 

15. Bailiff ſhall not diſclaim in Land, contra of Attorney. Br. 
Baillie, pl. 29. cites 9 H. 7. 24. Per tor. Cur, | . 

6 N 1 
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fer Years and be in Rexe ian may diſc aim. Br. Diſclaimer, pl 36. cites 4 H. g. 


5 C but not 8 P. 


* — — * 0 


| 4 6 
16 It the Tenant in Fran kaluaigu brings Writ of Aleſus againſt hig 
Lord, the Lord cannot diſclaim in the eig nim, becauſe he cannot hold 
ot any Man in Frankalmoign, but ot his Donor and his Heirs, And 
ſo note, a Diverſity between a Tenure in Frankalmoign, whereby Divine 
Service is maintained, and Homage Ancefirel, which reſpe&ts Tem 
ral Service; But if che Lord will nor diſclaim in the Seiginory in Caſe 
of Homage Anceſtrel, then albeit he has received Homage he {11 
warrant the Land. Co. Lite. 102. a. 

19. An Abbot, Prior, Biſhop, Arc hdcacon, Prebend, Parſon, Vicar, 9. 
any other ſole Corporation that is ſciſed in Auter Droit cannot diſc; 
becauſe, as Littleton ſays, they alone cannot deveſt any Fee which i; 
veſted in their Houſe or Church; For the Wiſdom of the Law would 
never cruſt one ſole Perſon with the Diſpoſition of the Inheritance of 
his Houfe or Church; Bur an Abbor and Prior and their Covent, the 
Biſhop his Chapter, the Parſon and Vicar their Patron and Ordinary 
(may, ] and the like of ſole Corporations, without whoſe Afent they 
could paſs away no Inheritance. Co. Litt. 103. a. 


— — 


— 


(D) Who in Reſpeft of their Bote, may Dilclin. 


Tho IF . 1. I F Leſſee for Years bring a Replevin, and an Avowry is made 
the Jeinder & «p30 the * who zoins to the Leſſee, they both may dll 
therein is claim. 45 E. 3. ds F | 

good. For CINE: | 
the Termor by bis Diſclaimer ſhall loſe his Term. as the Leſſor Tenant of the Frank Tenement 
ſhall his Frank Tenement ; But the Tenant at M ill ard the Leflor ſhall not join in Diſclaimer ; for the 
Tenant at Will cannot put any thing in Jeopardy, Br. Diſclaimer, pl. 10. cites S. C. Term 


Br. Diſ- I; So if the Meſne Joins to the Tenant they may dfſclaim. 45 | 
claimer, pl. E. [3] 7. b. * 


10. cites 


3. In an Avowry upon Leſſee for Life for Rent, he cannot dil 1 
ee a . 
3 8 't nm e a Mrit the Ol 
claimer of ſuch Leflee ; ergo. * : * 

4 He in Reverſion being vouched by Tenant in Dower, cannot 
diſclaim in the Reverſion. 50 E. 3. 25. D. againff his own Leale. 
20 D. 6. 24. 1) E. 3 39. b. ; ö 

5. But the Heir map diſclaim, being vouched upon a Leaſe made | 
by * Anceſtor. 20 . 6. 24. 18 E. 3. 42. b. adjudgev. 38 E. 3. 


6. So if a Mau be vouched becauſe of a Reverſion purchaſed by Fine, 

he may diſclaim againff the Fme. 20 Þ. 6. 24 Contra, 19 E. 
3. 39- Þ Cliria. (NF. 

7. A Diſſeiſor may diſclaim. 45 E. 3. 8. 

8. if a Man be vouched becauſe of a Reverſion upon a Leaſe made 
by himſelt, he cannot diſclaim. 17. 3 39. b. Curia. 

9. It a Aan be vouched for Homage taken by his Ancgſtors, he may diſ. 
claim. Contra if he be vouched for Homage talen by himſelf. Br. Dil- 

claimer, pl. 35. cices 47 H. 3. and Firzh. Voucher 9 


- 10. Præicpe 


7 


GOT; 
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10. Præcipe quod reddat was . againſt tuo, where the one, of 
them had leaſed to the other for eight Tears 2 Condition that if he did 
nt pay 10 J. within one Tear, that then the Leſſee ſhall have Fee ; and the 
Feotior durſt not diſclaim in the Land for fear of loſing the Advantage 
of the Condition in futurum. Br. Diſclaimer, pl. 34. cites 12 E. 2. 
and Firzh. Voucher 265. 

11. If the Lord Paramount diftrains the Tenant paravaile, and he 
brought Replevin, and the Lord avowed npon him, he can't diſclain, be- 
cauſe he holds of him by a Meſne ; Agreed per Cur. Br. Diſclaimer, pl. 
1. cites 9 H. 6. 25, ; | 
12. But per Marten he may ſay that he holds of the Meſne by ſuch Ser- 
vices, and he holds over of the Defendant by ſuch Services, abſque hoc, 
that he holds of the Defendant immediately modo & forma. Ibid. 

13, In Replevin, the Defendant as Bailiff to the Prior of K. made Conu- 
ſance for Rent and Fealty &c. upon one F. N. the Plaintiff” ſaid that "A 
N. leaſed to him for three Tears, and prayed Aid, and had ir, and they 
joined, and Day given to the next Term, at which Term they joined and 
d:(clamed, to which the Defendant ſaid that Meſne between the two 
Terms, the Leaſe and Term of the Plarntiff is determined; and yer becauſe 
te iemains Party, and the oy is good, therefore the Diſclaimer 
was awarded good; Quod Nota. Br. Diſclaimer, pl. 4. cites 28 H. 

6. 12. 8 

14. Where the Teuant leaſes his Land for Years, the Lord diftrains, 
the Zermor brings Replevin, the Lord avows, the Termor prays Aid ot the 
Lutor, and hed it; they two upon the Foinder may diſclaim; Quod Nota. 
kr. Diſclatmer, pl. x6. eites 9 E 4 32. | 

15. Ia Replevin, Per Jenney, in Avowry if the Donor joins to the Te- 
wit in Tail, they can't diſclaim, By. iſclaimer, pl. 30. cites 12 E. 

16. 

g 16. Ho it is where an Abbot is Meſne and joins to the Tenant in Avowry 
&c. which Littleton and Neale agreed Ibid, Rs 

17. And the Serjeants held, thut if there be Lord Meſne and Tenant, 
the Heſne can't diſelaim in Avowry ; * For he can't loſe the Tenant*s Land; S. P. Ibid. 
But if he joins to the Tenant, they two may well diſclaim ; tor this is the Pl 54. ci'es 
Att of the Tenant himſelt to do ſo. Omere; for the Avowry is made! H 7 l. 
upon the Meſne, and not upon the Tenant, and therefore as it ſeems - 
that the Lord where there is Meine ſhall not have Writ of Right upon 
Vitclatmer againſt the Tenant by Diſclaimer of the Tenant. Br. Diſ- 
clamer, pl. 30. cites 12 E. 4 16; *: + 3 

18. In Avowry it appears by the Argument that if a Man difrains 
for two Sergmiories one and the [ame Man who is Tenant of both, where of 
the cue Seig niory there is Lord Meſne and Tenant, and of the other Seigniory 
is Lord and Tenant only, and the Meſne jutus to rhe Tenunt, and be and the 
M:ſne diſclaims for all, they may join by the Manner, and that for the 
one Part lies one Writ of Right upon Diſclaimer, and another Writ of Right 
upon Diſclaimer for the ot her Part, inaſmuch as it was f two Seigniories, 
ot which there was Lord Meſne and Tenant for the one, and Lord and 
Tenant for the other, and that they may well diſclaim ; Otre bene. 

Br. Diſclaimer, pl. 42. cites 13 E. + 6. 
19. In .9uod ei deforceat, it is ſaid that he who e by whe not 
diſclaim ; otherwiſe it is of bis Grantee. Br. Diſclaimer, pl. Fr. cites 

10 H. J. 10. 8 | | 
20. And if Tenant for Life prays Aid f him in'Rever/ion,. he ſnall 
not diſclaim, Ibid. | 2 | | 

21. Præcipe quod red dat of Rent, the Drſaum aut pleaved in Bar, and the jz, e i, 
Demandant ſaid that the Defendant held the Lani of him & by which nor Jertenant 
the Defendant diſclaimed, and may well; per Wood and Davers; for can't dil- 


1c a im ;. for he 
Pernor can't diſclaim ; Contra of Ter LENAnt 3 and now It appears chat 5 ni bf 
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another*s he is Teſtenaut; Contra per Vaviſor; For now the Plea is only in 
ora Br. Abatement of the Writ, which can't be after Bar pleaded, Br Dic. 
pl. 54. cites claimer, pl. 32. cites 11 H. 7. 14. 
16 H. 7. 1. 
, 22. In Replevia the Defendant avowed as Lord in Tail &c. upon th, 
Tenant, there the Tenant ſhall not be permitted to diſclaim ; for the 
Lord can't have Writ of Right upon Diſclaimer ; for he bas na Fee-Simple. 
Br. Diſclaimer, pl. 53. cites 13 H. 7. 14. | „ 


(E.) The Place. 


i ÞE Diſclaimer refers to the Place where che Avowry is | 
made. 40 E. 3. 33. 


(F) How it may be. 


t. 12 an Avowry the Plaintiff cannot diſclatm by Attorney, be- 
1 cauſe the Avowant cannot have a Yrit of Right ſur dil 
clatmer thereof, 22 E. 3. 6. b. 
A2. In a Mortdanceſter the Tenant may diſclatm for his Maſter. 
Fol. 632. 22 Aſl. 25. | 


It was agreed that Tenant may diſclaim by Attorney. Br. Diſclaimea, pl. 18, cites. 8 C,— Ibid, 
1. 40. S. P. cites S. C—— Bniliff in Aſiſe cannot diſclaim for his Maſter; Contra of Attorney, Br. 
iſclaimer, pl. 21. cites 5 E. 4. 46. 


g. In Writ of Entry the Tenant in Perſon diſclaimed only {> Cauſe 7 
Nurture, and the Demandaut averr'd him Tenant & non allocatur, by 
reaſon that he ſhall diſclaim in Perſon. Contra upon Diſclaimer by 
Attorney. Br. Diſclaimer, pl. 48. cites It. Canc. 6 E. 2. | 

4. Precipe quod reddat againſt two, the one ſaid that the other was his 
Villein, which the other agreed; which was taken a Diſclaimer, and the 
Writ good; and the Villein went quit by Award. Br. Diſclaimer, pl. 
39. cites 21 E. 3. 14. | | 

5. It was held by Hals in #/rit againft two, if the one diſclaims, that 
the other cannot diſclaim alſo, becaule it cannot veſt in any, but he may 
plead ſpecially, and ſay that be never agreed to the Feoff ment, and if he be 
in by Deſcent to ſay that he waived the Paſſeſton. Thel. Dig. 147. Lib. 
11. cap. 34. S. 15. cites Hill. 4 H. 5. Diſclaimer 27. Where in Writ 
of Entry in the Quibus againſt two, the one was not received to diſ- 
claim, becauſe he was in De ſon tort Demeſne. 

6. In Formedos againſt two, if the one diſclaims the other cannot plead 
to the Whole without taking the entire Tenancy; For he may chooſe to 
plead to the Whole or to the Moiety. Thel. Dig. 148. Lib. 11. cap. 
34. S. 16. cites Paſch. 2) H. 6. Diſclaimer 28. And that ſo agrees 33 
H. 6. 53. Where in Writ againſt two the one made Default atter De- 

fault, and the other diſclaim d for all, upon which the Demandant re- 
cover'd all againſt him, who made Default, by Judgment, notwithſtand- 

ing chat the Grand Cape did not iſſue but of che Moiety. And . 


— * 8 A. 
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Diſclaimer. 

"har this Diſclaimer was Sole in the Tenancy, with Proteſtation that 
che Demandant held the Land of him who diſclaimed by ſuch Service, 
Thel. Dig. 148. Lib. 11, cap. 34. S. 16. | | 

1. Writ of Entry of Rent in Nature of Aſiſe where the Demandant ſup- 
ed the Land to be held of him, the Defendant diſclaimed to hold the Land 

i him; and per Brian, he ſhall not diſclaim in the Land; For Rent is 

in demand and not the Land. Per Townſend he diſclaims in the Tenure 


1nd uct in the Land; but in Avowry he may diſclaim ro hold of him. 
Br. Diſclaimer, pl. 54. cites 13 H. 7. 27. | 


- 


24> 
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F. 2) Bar to Diſclaimer, What is. And Pleadings. 


i FIESSAVTT' by a Biſhop, the Tenant appeared and confeſſed the 
Tenure, and tender'd the Arrears as the Demandant counted, this 
is a Concluſion ro diſclaim in another Ceſſavit, or in Writ of Cuſtom 
and Services. Br. Diſclaimer, pl. 11. cites 50 E. 3. 23. 
2 In Treſpaſs, it a Man avows and the Plaintiff confeſſes the Avowry, 
vet in another Avowry he may diſclaim; Per Needham, which Molle 
denied, thereſore qrere. Br. Diſclaimer, pl. 23. cites 2 E. 4. 16. | 
z. In Formedon the Tenant diſclaimed, the Demandant maintained his“ S. P. But 
Writ that the Defendant was Pernor of the Profits the Day of the Writ, 22 
and Tenant of the Frank-tenement the Day of the Add ion accrued, and per 2 pe 
Littleton, * he ſhall not maintain his Attion lo; For he is not to re- the Tenant 
ever Damages in this Action; and therefore he may enter. But Need- the Deman- 
han J. contra, and that he may ſo maintain his Writ ; For he cannot dant may 1 
eter ; For the Judgment upon Diſclaimer is no more than that the Pang 1 
Demendant tha:l take nothing by his Writ, which is in Effect that the the Tenant, 
Writ hall abate; and then the Demandant cannot enter; For if he or any who 
eaters the Tenant may have Aſſiſe; Quod quære inde; For it ſeems * "3. _ 
the Law is contra; For the Diſclaimer. ettops the Tenant to have Aſſiſe. army a. 
Br. Diſclaimer, pl. 24. cites 4 E. 4. 38. ter; as 
; | | | 3 | where the 
Tenart aliens pending the Writ, or after; but he cannot enter upon him who is not in by him. Br. 
Duclaimer, pl. 25. Cites 5 E. 4. 1. pm AM | | 
+ Where the Demandant entred by: Diſclaimer and the Tenant brought Aſſſe, the Party <vho enter'd 
ly the Diſclaimer cannot plead the Diſclaimer in Bar, Judgment ſi Actio But Judgment if he ſhall be 
received It 26 Action witkout ſpewing how be came by it after. Per Danby. Pr. Diſclaimer, pl. 25. 
cues 5 E. 4. 1. | TS. tt | | 


4 In Replevin the Defendant ſaid, that N. was ſciſed of 20 Heres of * 5. P. by 
Lad, of which &. and held of him by Service &c. and alleged Hein by 65 bet 
bis Hands, whoſe Eftate the Bailiff had the Day of the Taking, and eee 
avwd upon the Plaintiff, and the Plaintiff diſclaimed, and the * Defen- be that be 
ant ſa.d, th it the Plaintiff was not Tenant of the Frank-tenement at the bus made a 
Time of the Diſclaimer ; Per Littleton, this is a good Plea; For the Que Fee el. 
Fituze made him Tenant to the Avowry, and not Tenant, of the % % 
Frank-tenement; and in Writ of Right upon Diſclaimer brought againſt a Ibid. l 41. 
\tranger, he may ſay that he who diſclaims bad nothing in the Lang at the cites S. C. 
Time of th Diſclaimer ; For he who has not the Land cannot torteir it. | 
br. Diſclaimer, pl. 28. cite za Ek 8 

S. It che Lord, who is vod has received Homage of the Tenant or of 
any of his Anceftcrs, then he ſhall nor. diſclaim, but is bound by rhe. 

aw to warrant:the Tenant; Therefore it is good tor the Tenant, to 
the Intent to ouſt the Lord ot his Diſclaimer, in his Voucher to allege,” 
that the Lord has taken Homage of him; aud if he allege it not, and 
Us Loid ofters to diſclaim, the Tenant may counter-plea the ſame by 

| FL Acceptance 
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Diſclaimer. 
Acceptance of H ot die 


Homage; and the Reaſon that the Lord cannot diſc};; 
in that Caſe, is, for that he has accepted his humble and reverenc * 
knowlegemeat to become his Man of Life, and Member and terrene 
Honour, and to be Faithful and Loyal to him for the Tenemencs which 
holds of him, and againſt the Acceptance hereof che Lord cannot gif. 
claim. Co. Litt. 102. a. | 2 , 

6. In Quo Warranto againft the Cicizens of Canterbury who clain'q 
divers Liberties &c. within the Arch-biſhop's Palace; As to Part in 
ſuch a Place they juſtified in the City Præterquam in Staple-Gate and 
Wett-Gate, and quoad Reſiduum Locorum diſclaim'd; Reſolv'd that 
the Difclaimer extends to Staple- Gate and Weſt-Gate, notwithſtand- 
ing the Præterquam. 2 Roll Rep. 482. Trin. 21 Jac. B. R. 


(G) Writ thereupon. 
Againſt whom the Mit of Right ſur Diſclaimer lies. 


usb. Di- 1. J C is not neceſſary that the Writ ſhould be brought againt 


1 pl. him that dulclaims, for it ſhall be but only againſt him that is 
tg ſound Tenant ot the Land, ànd agatnſt no other, {and though] he 


be a Stranger, it is not material. 45 E. 3. 7. b. 
Firrh. Diſ- 2. If the Meine joins to the Tenant, and both diſclaim, the Writ 
claimer, pl. ſhall be brought only againſt the Tenant. 45 E. 3. 7. b. 


I 2. CICS 
S. C. | | 
3. In Replevin the Defendant made Conaſance as Bailiff of one A. and 
the Plaintiff diſclaimed; Per Brian, Writ of Right upon Diſclaimer lies | 
for the Maſter upon this Diſclaimer againſt the Bailiff; for there is ſuf- 
ficient Privity between the Bailiff and the Lord; Quod non negatur. Br. 
Diſclaimer, pl. 16. cites 9 E. 4. 32. 
4. But where the Lord leaſes his Manor for Tears, the Tenants attorn, 
and the Termor diſtrains and avows, the Lenant cannot diſclaim ; for the 
Termor cannot have Writ of Right upon Diſclaimer ; and if the Leſſor 
will ner bring Writ of Right upon Diſclaimer, che Termor of the 
Leſſor may have Writ of Right upon Diſclaimer. Ibid. 
5. Lord or his Meſne ſhall net have Writ of Right upon Diſclaimer 
againſt the Tenant by Diſclaimer of the Teuant. Br. Diſclaimer, pl. 3a. 
cites 12 E. 4. 16. 


k 


(H) Writ of Diſclaimer. 
For Whom it lies. 


1. HE Heir ball nat have Writ of Right upon Diſclaimer made in 
5 T the Time 4 his Father ſur &c. 44 40 Fea Diſclaimer #o Efoppet | 
Recto, pl. hut only againſt him who made the Avowry ia whom the Diſclaimer was, 
30 and not againſt his Heir. Br. Diſclaimer, pl. 2. cites 27 H. 6. 2. 
2. A Man can n diſclaim again a Termor of a Scigniory in Replevin, 
VIZ. 6; ainft Teuexs for Tears of a Seigniory who avows in pact? : — 
cer! e | * 4 


Diſclaimer. 
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Jormor mars have Writ of Right upos Diſclaimer. Br. Diſclaimer, pl. 

cites . 6. 
15 2 M. 9 E. 4. there that a Man can no diſclaim againſt Tenant 
in Tail of a Seigniory ; the Reaſon ſeems to be inaſmuch as none can have 
Writ of 5 80 upon Diſclaimer but he who has Fee-Simple in the Sei gni- 
ry. Ibid. | 
"5 Note, The Bailiff made Conuſance for his Maſter by Tenure from 
kim, and the Tenant diſclaimed to hold of him, the Lord brought Right 
upon Diſclaimer, and well though he be a Stranger to the Record of Reple- 
uin; for the Cauuſauce was made in his Right and concordat 22 E 3. 
And in this Action the Tenant ſhall not have the View, nor ſhall he 
vouch; for be is the ſame Perſon who did the wrong, viz. diſclaimed. 
Quod Nota, by the Juſtices of C. B. Br. Diſclaimer, pl. 2g. cites 12 
E. 4. 14. | 3 
7 > Replevin in Avowry between the Bailiff or Servant of the Lord and 
the Tenant, it the Tenant diſclaims to hold of the Lord, the Lord may 
have W rat oft Right upon Diſclaimer, though the Lord be Party to the 
Avowry by Aid-Prayer or otherwiſe. Br. Diſclaimer, pl. 20. cites 9 
H. J. 23. per Brian. | | 

6. In Repizvin the Defendant avowed as Lord in Tail &c. upon the Te- 
aut, there the Tenant ſhall not be permitted to diſclaim; tor the Lord 
cat have Writ of Right upon Diſclaimer ; for he has not Fee- Simple, Br. 
Piſclaimer, pl. 53. cites 13 H. 7. 14. | 


n 
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(J) The Effect of Diſclaimer. 


| veſts the Frank-Tenement and Right in . But contra if he pleads 
Nontenure; tor notwithſtanding this the Right remains in his Perſon. 
Br. Diſclaimer, pl. 13. cites 22 H. 6. 44. 

2. In fvowry. the Defendant made Avowry as Heir to bis Father, late 
Lord, upon the Tenant, as upon his very Tenant ; the Tenant ſaid, that ut 
auther Time his Father, whoſe Heir the Defendant is, made Avowry upon 
him, and he diſclaimed for the ſame Rent, and demanded: Judgmear if 
he thall be received to avow upon him contrary to the Diſclaimer, 
which is of Record; and notwithſtanding the Avowry was held good; 
by which he diſclaimed again. Br. Diſclaimer, pl. 2. cites 27 H. 6. 2. 

z. Where Texant diſclaims againſt his Lord, and after the ſame Lord 
diſtrains him, and he makes Reſcous, and the Lord brings Affiſe, the Diſ- 
claimer is no Plea. Onuære. Br. Diſclaimer, pl. 3. cites 28 H. 6. 10. 
4. And it ſeems there that Writ of Right upon Diſclaimer lies as well 
. where the Tenant diſclaims againſt a Bailiff of the Lord who makes Conu- 
ſance, as where the Lord himſelf had been Party, and had made Avowry. 
Br. Diſclaimer, pl. 3. cites 28 H. 6. 10. | ; 

5. Præcipe quod reddat again two, the one made Default after De- 
fault, and bis Default recorded, and the other ſaid, that the Demandant 
held the Land in Demand of him, and ſaving to him his Seigniory (and 
eewed what ) he diſclaimed to have any Thing in the Land; by which the 
Demandant had Judgment to recover the Whole againſt him who made 
Detault ; for by the Diſclaimer all veſts in him who made Default ; Quod 
Nota; as well as it both had appear'd, and the one had diſclaimed. 
Br, Diſclaimer, pl. g. cites 33 H. 6. 8 . A 
6. If Tenant for Life diſclaims, the Demandant enters, and the Tenant 
dies, he in Reverfow may re-enter, and therefore it is beſt for the De- 

2 pom ee 


. NOE R againſt R. and F. Per Fulthorp, if R. diſclaims, this 


Diſclaimer. e 


diſclaims, or pleads Non- Tenure, and diſclaims, the Demandant ſhal! 


330. Trin. 4. W. & M. Hunlock v. Peter. 
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mandant to aver his Writ z per Moile. Br. Diſclaimer, pl. 15. cires 16 


H. 6. 28. | 

7. Diſclaimer eſtops the Tenant to have Aſie, Br. Diſclaimer, pl. 
24. Cites 4 E. 4. 38. | 

8. Formedon in Remainder &c. Diſclaimer is not Dilatory but may }, 
Peremptory ; tor the Demandant by this may enter. Br, Dilatorics, 
pl. 13. cites 5. E. 4. 46. „ 

9. By Diſclaimer in Avowry the Lord is out of Poſſe/Jion of his Ser- 
vices, and nothing remains but the Right of the -Seigniory to have Writ of 
E/cheat &c. Br. Diſclaimer, pl. 54. cites 16 H. J. 1. Per Brian, Townl- 
hend and Keble. 

10. And Aſjiſe, Ceſſavit, and all Writs of Poſſeſſion are gone, Ibid. 

11. By Entry upon Diſclaimer in Formedon, the Hir in Tail is ye. 
mitted; Per Townſend, quod fuit Concellum, Br. Diſclaimer. pl. 
54. cites 16 H. 7. 1. : | A Che 

12. By the Diſclaimer ia the Seigniory in a Court of Record the 
Seigniory is extinct in the Land. adly, That after the Diſclaimer the 
Tenant jhall hold of the next Lord Paramount by the ſame Services as 
the Meine fo diſclaiming held before. Litt. S. 146. and Co, Litt. 
102. b. 

13. If a Man be diſſeiſed and a Diſſeiſor dies, his Heir being in by 
Deſcent, now the Entry of the Diſſeiſee is taken away; and it the 
Ditliciſce bring his Writ of Entry Sur Diſſeiſin in the Per againſt the 
Heir, and the Heir diſclaims in the Tenancy &c. the Demandant may 
aver his Writ that he is Tenant as the Writ ſuppoſes, and thereby to 
recover his Damages; but if he will relinquiſh the Averment &c. he | 
may lawfully enter into the Land becauſe ot the Diſclaimer, notwith- 
ſtanding that his Entry before was taken away ; and this was adjudg'd 
betore Sir R. Danby Ch. J. of C. B. and his Companions &c. Lit, 
8. 692. . 

14. In a Formedon in Reverter, if the Tenant pleads Non-Tenure gene- 
rally, the Demandant may maintain his Writ that he is Tenanr, though 
he can recover no Damages. Adjudged by all the Court, and that 
Litt. and Co. were not to be intended of a Simple Plea of Non- 
Tenure, ſuppoſing the Tenant has no Freehold, but a Reverſion in Fee, 
the Demandant ſhall not be reſtored to the Fee, tor nothing is dijown'd 
by the Simple Plea of Non-Tenure but only the Freehold, which may be 
true, and yet he may have the Reverſion in Fee; but When the Tenanc | 


be reſtored to the Whole, becauſe he has diſclaimed the W hole. 3 Lev. 


(K) Judgment in Diſclaimer. 


J. T* Writ of Cuftoms and Services, if the Tenant diſclaims to hold of 

1 the Deniandant, the Wrir ſhall abate, by which Action is accrued 
to the Demandant by Writ of Right upon Diſclaimer. Thel. Dig. 
I47. Lib. 11. cap. 34. S. 2. Cites Trin. 31 E. 1. Droit 92, & Hill. 2 E. 
2. Droit 28. & 13 H. 9. 27. 8 e 

2. In Vrit of Right of Advowſon, if the Tenant diſclaims the De- 
mandant ſhall not have Writ to the Sheriff to deliver Seiſin; but in 
Quare Impedit the Plaintiff ſhall have Writ to the Biſhop, Thel. Dig. 
148. Lib. LL. cep. 34 8. 21. cites Hill. 6 E. 3. 249. 5 5 
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Diſcontinuance. 

3. In Nuper Obiit, if the Tenant diſclaims in the Blood the Writ ſhall 
abare, and the Demandant ſhall not maintain his Writ ; But where the 
Tenant ſays that he does nor claim any thing by Deſcent of Herit 
bur by Purchaſe, there the Demandant may maintain his Writ, Thel. 

Pig. 147- Lib. 11. cap. 34. S. J. cites Paſch. J. E. 311. & 11 H. J. 14. 
In Formedom againſ# two, if the one diſclaims and the other pleads 
Non-Temnure, they may well do fo, but the Demandant ſhall not have 
Judgment to recover thereupon, but he may well enter &c. Thel. Dig. 
148. Lib. 17. Cap. 34. S. 17. cites 36 H. 6. 31. 36. & 13 H. J. 28. And 
that ſo agrees Paſch. 5 E. 4. Brief fol. 1. & Long Fol. 45. For upon 
Diſclaimer in Writ where a Man ſhall uot recover Damages, the Fudg= 
ment ſhall be that the Demandant ſhall take nothing by his Writ, but the 
Judges were in a contrary Opinion there if the Demandant might 
enter upon him ro whom the Tenant diſclaiming made Alienation pend- 
ing che Writ, Quære. | | 

5. Upon the Diſclaimer the Judgment is, hat the Writ ſball abate, The Judg- 
and no Judgment is given for the Demandant. Br. Diſclaimer, pl. ie upon 

f IRE iſclaimer 

17. cites 36 H. 6. 28. | | 


| is no more but 

| CD 1 % os | that the De- 
wandant ſhall take nothing by bis Writ, which is in Effe@ that the Writ ſhall abate. Br, Diſlaimer, pl. 
24. cites 4. E. 4 38. Per Needham J. | 


6. If Tenant ia Tail diſcontinges and die, and the Iſſue brings a 
Fermedon againſt the Diſcontinuee, who pleads Non-Tenure and utterly 
4i{claims the Tenancy, Judgment ſhall be chat the Tenant be fine 
Die, and the Demandant may enter notwithftanding the Diſconti- 
nuance, Litt. S. 691. | EN. | 


For more of Diſclaimer in General, See Dilagreement, 


and other proper Titles. 
N * A Diſcon- 
Diſcontinuance. | tinuance of 
| | „ þ 8h N W Eſtates in 
8 | e and or 
. * 8 Lenements 
(A) Anbat Aci or Thing will ale a Diſcontinuance. 9.699 mn; 
| . | N — | * 4 an Alienaticy 
made or ſuf- 


. IF a Tenant in Tail of a Copyhold (admitting there may be an fered 4y Je- 
1 Eſtate Tail thereof) ſurrenders the Topphold ro certain Uſes nant in Tail or 
tt. this is no Dilcontinuance. Mich. 15 Jac. B. B. between Lee 1 
4nd Brœune, upan Evidence at che Bar the Court ſeemed to in⸗ B uber 
Cline ſa, and admitted it in their Charge to the Jury; but rhey ſaid by the K in 
it had been a great Queſtion, © ” ro brig 
ducceſſors, or thoſe in Reverſion or Remainder, are driven to their Aion and cannot enter. Co. Lit. 
325. a. | | | | bh | 
" It is an Alienation of the Piſſeſſſon, where the Right of Affi is left in another ; and it began in the 
Caſe of the Husbands Alienations of their Wives Lands By the Civil Law the Father gave the 
Dos, which was the Eſtate of the Wite given on the Marriage; and if it conſiſted of Matters movg- 
vc the Husband had the Poſſeſſion, but was bound to Reſtitution at his esch, and even an Ac- 
ten was allowed to the Wife in Caic the A . fell ro Decay, to resover during his Lite. If ir 
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ts 
conſiſted of Things immoveable, the Husband could not alien without the Conſent of his Wife by ik 
julian Law; and by Juftinian's Reformation he could not alien though with her Conſent. r 
Matrimonio rei doralts Dominium civile penes maritum eſt, naturale penes uxorem. Gilb. Treat. dl 
Ten. 99. cites Dig. li. 23. tit. 2. De jure dotium. Ibid. tit. 5. de feudo dotali. N 
See- tit Copyhold (G. e) pl. 1. Lee v. Browne and the Notes there. 


2. But by che Cuſtom ſuth Surrender may be a Difcontinuance 


Mich. 15 Ja. * 2 R. between Zee and Browne, Upon Evidence at 

oe. ao the Court directed the Jury to enquire whether there was 
Mo. 596. fl. 3. Ik a Baron ſeiſed of a Copyhold in the Right of his Wiſe, fur. 
1 bul- renders it to the Uſe of another in Fee, who is admitted accordingly, 
Dibey, this is not any Otlcontinuance to the Feme. Co. 4. Bu.tock b. 
Paſch. 35 Dabley 23. adjudged. | 
Eliz. 8. C. | 
afoated by all the Juſtices, that it was no Diſcontinuance, becauſe no Livery was made of ſuch 
Eſtate, nor can a Warranty be annexed to it, for the Benefit whereof a Diſcontinuance is adm'tted: 
and Brock cited S. P. ad;ulged accordingly Mich. 32 and 33 Eliz. Rot. 937. in C B. in Caſe 95 
Forxlcp v. Coſen. -— Poph 38. Bullock v. Dibler. 8 C. adjudged that is not any Diſcontinu— 
auce. Co Comp Cop. 59 S. 40. S. P. becauſe it is a Collateral Quality, and not Incident —. 
Cro. f. 105 pl 44. Mich 3 Jac B.R. in Caſe of Collins v Canke. S. P. and Walmſley held that it 
was a Di ſcontinuance, notwithſta»dirg the Caſe in 4 Rep. 23. a. and not withſtanding a Caſe cited tg 
be 2d;udged Hill. 1 Jac Rot. 634. B R. that ſuch a Surrender by Tenant in Tail made not any if. 
continuance ; And in this Ca'e no Judgement was given, but they pleaded De Novo. fe 
Wray accordivgly. Le 95. vl. 124 Hill. 30 Eliz. B K. and ſays that ſo it was holden in the Sce. 
jeant's Caſe when Audley, afterwards Lord Chancellor of England, was made a Serjeant. 


4. A Livery in Law will not make a Diſcontinuance. 
Br. Forme- 5 An Exchange will not make a Oiſcontinuance. 


don, pl. 40 1 N 
cites 14 H. 6. 3. and Brooks ſays it is no Diſcontinuance. 


6. As if Tenant in Tail exchanges with another, that is not any 
Diſcontinuance, for his Iſſue may enter. 9 E. 4. 22. 13 E. 4. 3. 
Perkins S. 294, 295. 

n. Graut of Re denon or Advowſon by Tenant for Term of Life is no Dif. 
continuance, but only a Grant which expires by his Death, and the 
other who has Right may enter or preſent, without being put to their 
Action. Quod Nota. Br. Grants, pl. 72. cites 23 Atl 8. 1 

8. Confirmation with Warranty made by the Heir in Tail to a Tenant 
for Lite, Habendum to him in Tail thall take away the Entry ot his 
Iſſue, and che Reaſon ſeems to be becauſe the Warranty makes a Diſ- 
continuance. Br. Diſcontinuance de Poſſeſſion, pl. 1. cices 3 H. 4. 9. 

9. It Tezant in Tail iafeoff the Donor in Fee, this is no Diſcontinu- 
ance, but che Iſſue in Tail may enter, for he is not diſcqntinued but 
where the Reverſion is diſcontinued, but here the Rev:r/con is not diſcon- 
tinued, tor the Alienation is made to him who had the Fee, and by this 
Alienation the Dowor gains no Fee, for if ſo he ſhall have 7 Fee-Simples 
in one Land, which cannot be, tor the Fee-Simple which he had be- 
fore remain'd always in him, by which he cannot have a New Fee- 
Simple, and ſo this Eſtate is not in Law bur for Lite of the Tenant in 
Tail. Br. Diſcontinuance de Poſſeſſion, pl. 24. cites 9 E 4. 24 
10. Tenant for Lite and Kemainder in Fee of Copybold Land within 

Age ſurrender to the Uſe of B. B. is admitted Tenant tor Lite and 

Remainder-Man dies. The Heir of Remainder-Man is admitted, and 

enters into the Land, and good. Le. 95. pl. 124. Hill. 30 Eliz. B R. 
Knight v. Footman. | ins 9 

11. Diſcontinuance is whey he. that has an Eftate Tail or Fee. Simple 

in another's Right, as the Husband in Right of his Wife, a Dean 

ſole ſeiſed in che Right of his Deanry, Dean aud Chapter, pagan 

| 3a 
I | 4 


V4 
* 
= a „ 7 1 ” 1 1 * D 
l — — — 8 — — — c 8 en 9.8 n 4 rr 2 
— — — 
j . ” 0 | 
: | p . - . 
» N ; / 
* - 2 L * 1 
— = * 

_— WY 


and Chaplains, as alſo Mayor and Commonalty of Lands in the Right 
of their Corporation, makes a larger Eftate of the Land than he may; 
as by Fine or Feoflment for the Life of the Leſſee in Tail or in Fee, 
which is called a Diſcontinuance. Fin. Law. 8vo. 190. 

12. Grant of a Rent, Releaſe or Confirmation to a Tenant for Nears in 
He makes no Diſcontinuance, for they. paſs no greater Eſtate without 
Livery than the Grantor had. Finch's Law. 8vo. 190. | 

13. Warranty of an 1 7 of Inheritance or for Life deſcending upon him * Co Lirt. 
which ought to take ſuch Eftate, makes a_Diſcontinuance *; As if Te- 339. 2 e.) 
nant in Tail of an Advowſon in Groſs ſuffer an Uſurpation by fix role ape 
Months, the Releaſe of a Collateral Anceſtor with Warranty is a Diſ- takes away 


continuance. Finch's Law. 8vo. 1999. the Entry of 
| | him that 
Right has as a Diſcontinuance. 


14. o ic ſeems of a Collateral Anceſtor's Releaſe with Warranty to 
the 2 in Fee of a Rent or an Advowſon in Groſs by Tenant in 
Tail. Ibid. | | | 

15. But if Tenant in Tail of an Advowſon in Groſs grant it in Fee, 
with Warranty, this is no Diſcontinuance, but at the Pleaſure of the 
Ifve. Finch's Law. 193. | 

16. An Af may be a Diſcontinuance mow, and not a Diſcontinuance 
by Matter ex Poſt Fadlo. As it Tenant in Tail inteoff him in Rever- 
ſion and a Stranger, and Reverſioner ſurvives, it is no Diſcontinuance. 
So if Baron and Feme make a Leaſe for Lite by Deed of Lands of the 
Feme, it the Feme atter the Death of the Husband agrees, it is no 
Diſcontinuance; But it ſhe diſagrees, it is a Diſcontinuance. Per Croke 
J. Cro. C. 406. pl. 4 Patch. 11 Car. B. R. in Caſe of Baker v. Hacking. 


(A. 2) What Act or Thing is. In Reſpect of the 
Perſons making it. And what Perſons may 
make it. Th 


I, IC AR of a Church may "make a Diſcontinuance by Leaſe for 
: Term of Life. Quzre inde, for a Parſon cannot make a Diſcon- 
tinuance, for the Fee-Srmple is in Abeyance. Br. Diſcontinuance de 
Poſſeſſion pl. 31. cites 9 E. 3. 8. & Fitzh. Juris utrum, pl. 18. 

2. Tenant in Tail of the Gift of the King, the Reverfion to the King, 
made beoffment in Fee and re-took to him and his Feme, and died, and 5 
the Iſſue was within Age, and the King ſeiſed him and oiifted the Feme. 
and made her to anſwer the Iſſſues and Profits of two Parts and endow- 
ed her of the third Parr, becauſe the Feoffment is now void; tor where 
the Reverſion is in the King the 'Tenant in Tail cannot diſcontinue. 

Br. Taile & Dones, pl. 41. cites 40 Aff. 36. . 

3. Land is given 10 1w0, and o the Heirs of one who join in a Leaſe 
for Term for Life to F, N. it is no Diſcontinuance, nor Forteicure by him 
who had not but tor Term of Life, becauſe the other who had the 
Fee joined in the Leaſe with him, and there is no new Rever/on-gained;” 

Br. Diſcont* de Poſſetſion,” pl. 33. cites 2 H. 3. ). & Fitzh. Waſt 3 44. 

4. It Exchange be of Lands-tailed or by Baron and Feme of the Land | 
if his Feme, this is no Diſcontinuance Br. Eſchange, pl. 5. Per Choke, 
Danby, and Needham, cites 9 E. 4. 19, 20. 
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5. It Tenant for Life, and be in Remainder in Tail join in a Ferffment 
this is no Diſcoatinuance, tor it is the Livery of the Tenant jo; Life an! 
the Graut of bim in Rever/ron, and Grant without Warranty is 0 Diſcex- 
tiuuance. Br. Diſcont' de Poſſeſſion, pl. 38. cites 13 H. J. 14. 
And fo ir 6. It Land is given in Tail to the King, and alter the King by his Pa. 
was deter- tens leaſes it for Tears, or tor Life, and bas Iſſue and dies, the Prey; 
AN zune is void, tor it is no Diſcontinnance; for Grant withour Lid. 
Back. does not make any Diſcontinuance ; ſo it he had granted it in Fee, this i; 
ley's Caſe mo Diſcontinuance ; and fo ſee chat the King may le Tenant in Tail; for 
Ibid. when a Man gives to che King in Tail, the King cannot have greater 
Eſtate than the Donor will depart with ro him. Br. Tail & Dones 
&c. pl. 39. cites 38. H. 8. N 
7. A Sole Body Politick that has the abſolnte Right in them, 
as an Abbute, Bjbop, and the like, may make a Viſcontinuance, 
but a Corporation «pgregate of many as Dean and Chapter, War- 
den and Chaplains, Maſter and Fellows, Mayor and Commonalty 
&c cannot make any Diſcontinuance; for it they join the Granc 
is good; and it the Dean, Warden or Mayor make it alone, 
where the Body is aggregate of many, it is void, and works a Diſſei- 
Im Co. 325 d. 2 12 
8. But by theStatnte of 1 Eliz. and 13 Eliz cap. 10. and 1 on cap z. Bi. 
ſpops and all other Eccleſiaſtical Perſons are diſabled to alien or diſcon- 
cinue any ot their Eceleſiaſtical Livinge, as by the ſame Acts does ap- 
pear. Co. Lict. 325. b. | 
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(8) What Conveyance will make a Diſcontinuance. 


1 F Tenant in Tail levies a Fine Sur Conuſance de droit t intum, 

I this is not any Diſcontinuance til Erecution; for if he dies 
before Execution, the Jſſue may enter. 36 All. 8. 

2. Ik a Cut be made to Baron and Feme, and the Heirs of the Body of 
che Baron, the Remainder to A. in Tail, the Remainder co B in Tail, 
the Remainder co D. in Tail, the Remainder co che Right Heirs of the 
Baron, and the Baron and Feme and B. join in a Feoftmenr and atter in a 
Fine tothe Feottee, this is a Diſcontinuance sf the Remaindetrs, ſs 
that A. cannot enter upon the Death or the Baron without Iſſue, be- 
cauſe the Baron was ſeiſed by Force of the Tail; and the Joining 

_ of the Feme and him in the mediate Remainder in the Feoffment, 
and Fine does not alter the Tale at the Common Law, but it 
Fol. 633. enures as their (“% Confirmation and ſo operates, that it is not 
au Diſcontinuance within the Statute of 32 0. 3. but a lawful 
Bar. Mich. 9 Car. B. B. between King and Edwards, Adjudg- 
'£D —— a Special Berduct per Curtain, præter Jones, who doubt 
£d whether the Baron was ſeiſed by Force of the Tatl, but agreed 

| with the Court in the reit. | | 
; 58. C cited 3. Tf there be Tenanc in Tail, the Remainder to his Right Heirs, 
| por "0s and he 2nakes a Feoffimenc in Fee, this is a Diſcontinuance, though 
405. in that made the Feoffment hid the F ee in him. * 13D, J. 22. 
| Caſc of Ba- H, admitted. Paſch. 11 Car. B. R. in the Caſe between r 
4 ker v. Hac- 2nd Hacking, agreed per totam Curiam. 


| king If Donee in Tail and Donor join ja a Leaſe for Like by Deed, 
| he * 175 reſerving a (mall Rent, this à Diſtontinuance preſently, fo that the 
ee Donor cannot deviſe his Reverſion during the Life of the Leſſee, 


B. R. the 
& C. and 


becauſe it is a Rule of Law, That when Tenant in Tail makes a 


Feoffment 
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Feoftment or Leaſe tor Lite, the Leſſor being ſeiſed by Force of the Croke J. 
Tail, that this ſhall be a Diſcontinuance, and this is a Leaſe of nber 
the Oonee during his Life ; 19. 11 Car. B. R. between Boker aud any Biſcon- 
Hacking, judged upon a Spectal Verdict by Brampſton, Jones, name 
and Barkley, againſt the Opinion of Croke, who held it ſhould of the Re- 
nat be a Oilcontinuance till rye Deatb of the Donee, and conditio- on . 
nally that he died during the Life of the Leſſee, and lo by Conſe- 


Rcverſion 


quence the Oonor may in the mean Time diſpoſe of his Bever⸗ joined with 
ſion, malmuch as the Intent of the Parties was ſo; but to- de Tepant 
ta Curia againſt him, and that rather it ſhall be conſtrued to be 1 
prelenr Oucontinuance, to be altered upon the Death of the Leſſee Ona « 


and Donee without Illue. Intratur Pill. 8 Car. B. R. Rot. Confirma- 
345. tion of the 

; | | Leaſe du- 
ring the Life of Tenant in Tail, and during the Time that he has Iſſue, but after his Death with- 
out Iſſue it is the Leaſe of him in the Reverſion and during the Life of Leſſee ir is a Diſcontinu- 
auce guoad the Tenant in Tail and his Iſſue; but not ſo as to the Reverſion for that remains as it 
was; and Richardſon inclined to this Opinion, but Berkley doubted; Et adjornatur.— But Ibid. 
304. pl. 5. Pafch. 11 Car. B R. S. C. Reſolved by all the Juſtices contra Croke that the Leaſe for 
Life is only the Leaſe of the Tenant in Tail during his Life ard the Life of the Leſſce, and then it i- a 
Diſcontinuance and the Reverſion taken from him in the Reverſion is diſplaced, and this being a Leaſe 
for Life of the Leſſee the Livery is only made by the Tenant in Tail, he only having Power of 
the Freehold and the Immediate Pofleſſion and Inheritance; ard ſo the Tenant in Tail has gained 
anew Fee expectant upon the Eſtate for Life, and ic is a preſent Diſcontinuance, and it cannot be 
3 Leaſe for the Life of Tenant in Tail and after his Death without Iſſue, a Leaſe for Life of 
him in the Reverhon ——Hurr. 126. Baker v. Hucking. S. C. adjudged by all, piæter Croke that 


it was A Diſcontinuance and not the Leaſe of him in Reverſion but his Confirmation jo. 3 58. 
S. C adjudged accordingly by three Juſtices, but Jones e contra ———8. C. cited per Cur. Sid. 
83. Trin. 14 Car. 2 B K. 


5. Ik a Biſhop ſeiſed in Fee of a Manor makes a Leaſe for Lite of See tit 
Parcel of the Demeſnes, not warranted by the Statute Of 1 Eliz. e | 
Biſhops, yet this is not any Dilcontinuance, but the Revecſion ** 
thereof continues Parcel of the Manor. Palch. 11 Car. B. R. 
between Malter and Fackſon, ADJudged in a Writ of Error upon a 
Judgment in Banco; And Juſtice Berkley ſaid, that it was fo 
adjudged in B. in the ſame Term; And now the Judgment was 
affirmed per Curiam, ſciltcet, that the Reverſion of this Parcel 
on we with the Attornment of the firſt Leſſee by the Orant of 
Je Manor. | 

6. [But] if Tenant in Tail of a Manor makes a Leaſe for Life, not 3 
warranted by 32 Y. 8. of Part of rhe Demeſnes, this is a Dil Grant (V) 
continuance of this Parcel, and makes it to be not Parcel ok p.. 6 s. C. 
the Manor, nor ſhall paſs by the Grant of the Manor with the 
attornment of the Leflee ; in the Cale of Wa/rer and Zack/on, it 
on faid by Berkly, that it was ſo agreed in the ſald Cale in 

7. Land was given to A. and E. his Wife and to the Heirs of the 
Body of A. who had Iſſue F. and died, and F. granted the Rever/1on 
over in Fee, E. attorned, and J. had Iſſue and died, and after E. died, 
the Grantee entered, and the Iſſue ouſted him, and the Entry ot 
the Iſſue is law ful, becauſe the Grant did yet take Hſtect in the Life 
of F. who died before the Tenant for Life, Br. Entre Cong. pl. 71. 
cites 34 Aſſ. 4. - 55 | 

8. Note for Law by Award, that Where a Leaſe is made to Baron 
and Feme for Term of Life, the Remainder to A. in Tail, A. releaſed all 
his Right te the Baron and Feme by Deed without Warranty, and died; 
the Baron alien d, the Iſſue in Tail enter d, and his Entry adjudg'd law - 
ful; for where he releaſes as above without Warranty nothing paſſes 
but his Ettare for Term of Life, and no Inheritance. Brocke ſays, 

And from hence it ſeems, that if 2 had been any Warranty that _ 
6 | 
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hal been a Diſcontinuance. Br. Diſcontinuance de Poſſeſſion 3 
cites 43 All. 17. and concordat with this Caſe the ſame Year, tol. 5 5 

9. And where Tenant for Life is, the Remainder over in Tail, he Re 
mainder over in Tail and the Tenant for Life aliens to another jg Life. 
the Remainder in Tail, the ſecond Tenant for Life died, he in Remainaer 
enter d, the Entry of him in the firſt Remainder is lawtul upon him. Br 
Diſcontinuance de Poſſeſſion, pl. 17. cites 43. Aff. 17. 4 

10. A Fine levied to one whois in Poſſeſton before, ſo that it cannot other. 
wiſe be executed, is no Diſcontinuance, but ſome. e contra; hurt it was 
agreed that a Feoffment or Fine ſur Cognuſance de Droit come ceo &c 
are Diſcontinuances, for they are execured in themſelves and are a 
Tranſmuration of the Poſſeſſion; contrary of a Fine Copnuſance 0; 
Droit tantum or Fine de Grant and Render. Br. Diſcontinuance of 
Poſſeſſion, pl. 2. cites 8 H. 4. J. 

11. Where Tenant in Tail leaſes for Life and after releaſes all his Right 


to the Tenant for Life and his Heirs, this is a Diſcontinuance in Fee. 


Br. Diſcont. de Poll: pl. 3. cites 21 H. 6 52. & 43. Aſſ. 48. 
12. Contra where Tenant in Tail leaſes for Years or for his own Life 
and makes ſuch Releaſe, this is no Diſcontinuance; for the Grant, 
Releaſe, nor Confirmation of the Tenant in Tail cannot be a Diſcontinu- 
ance ht where the Tenant in Tail at the Time of the. making it is ſeiſel 
of Fee Simple by ſome particular or other ſuch Means. Ibid. per Lic. 
| tleton. | 
This is an 13. Brut where Tenant in Tail leaſes for Life, Remainder over in Fee 
abſolute Di this i | Dif f in F 7 ; 4 
this is a Clear Diſcontinuance in Fee, for a// goes by one and the ſame 
continuance 7 : 
although Livery; Per Littleton & hoc concordatur pro Lege. Ibid. 
the Remain- | : . | 
der be not executed in the Life of Tenant in Tail, becauſe all is one Eſtate and paſſes by ore Livery. 
And ſo note a Diverſity tetween a Grant of a Reverſion and a Limitation of a Remainder Oo. Litt 


333. 6. 


14 And per Markham, Tenant in Tail has Iſſue two Sons and dies, 
the e/de/t enters, and gives in Tail to Baron and Feme, the Baron dies, 
and Feme is Tenant in Tail after Poſſibility of Iſſue extin& ; the eldeſt 
Son dies without Iſſue, and the Reverſion deſcends ro the goungeſt, who 


releaſes to the Feme all his Right &c. and has Iſſue and dies; the 


Feme dies, and the Brother of the Feme enters; the Entry of the Iſſue 
of the youngeſt Son is tolled. Quære; For he who releaſed was never 
ſeiſed by Force of the Tail. Ibid. | | 

Where the 15. Exchange is no Diſcontinuance, for there is no Livery; Per Dan- 


Thing does by, Needham, and Chocke, and the Heir or Feme may enter. Br. 
lie in Live- N.? ir L — 2 
ry, as Lands Diſcont de Poll. pl. 5. cites 9 E. 4. 22. 
and Tene- . 
ments, yet if to the Conveyance of the Freehold or Inheritance no Livery of Seiſin is requiſite, it 
works no Diſcontinuance ; as if Tenant in Tail exchange Lands &c. or it the King, being Tenant 
E grant by his Letters Patents the Lands in Fee, there is no Diſcontinuance wrought. Co. 
UT, %% bd. ne, 5 Ws 


A Deviſe is 16. So upon a Deviſe by Tenant in Tail, or a Man ſeiſed in Jure 
no Diſcon- Vxoris. Br. Diſcont. de Poll. pl. 5. cites 9 E. 4. 22. 


tinuance. 

Br. Exchange, pl 5 Per Choke, Danby, and Needham. 3 
K 5 15 Eises in Tail of Lands deviſable by Teſtament &c. and he deviſes this to another 
in Fee and dies; and the other enters &c. this is no Diſcontinuance ; for that no Diſcontinuance Was 
made in the Life of the Tenant in Tail &c. Litt. S. 624. No Diſcontinuance can be made 


Tenant in Tail, but ſuch as is made and takes Effect ia his Liſe- time. Co. Litr, 33 4. b. 


17. If Tenant for Life and he in Remainder in Tail join in 4 Feoffment, a 
this is ao Diſcontinuance, for it is the Livery of the Tenant for Life, 
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Diſcontin 
and the Grant of him in Reverſion, and Grant without Warranty is no 
Diſcontinuauce. Br. Diſcont. de Poll: pl. 3 8. cites 13. H. . 1 
18. Grant without Livery will not make a Diſcontinuance, nor ſhall it 
bind, but during the Lite of the Grantor; and the ſame Law of ſuch 
Grant in Fee. Br. Diſcont. de Poll, pl. 35. cites 38 H. 8. 
19. A. has Iſſue a Son and a Daughter, and conveys Land in Truſt 
{or his Son and his Wite and the Heirs of their Bodies lawſully be- 
gotten, and tor Default of Iſſue to the Uſe of the Daughter and her 
Husband, and fo the Heirs of the Body of ehe Daughter lawtully begot- 
ten, and after to the Uſe of A. and his Heirs for ever. The Son died 
without Iſſue. A. died. The Daughter had Iſſue B. by her then Husband; 
che Husband died; the Daughter marry'd a ſecond Husband and they 
levy a Fine, by which they Srant and render a Rent of of 201. per 
Annum to C. and D. tor their Lives. This Grant and Render is out of 
the Statute of 32 H. 8. 36. of Fines, and binds not the Iſſue in Tail. 
Kelw. 2 10. a. b. Mich. 3 & 4 Eliz. . 
20. A. Tenant in Tail, Remainder in Fee to his Siſters, being his Heirs 
at the Common Law, by Deed indented, tho the Words were in the Form 
of a Deed-Poll, did give, grant, and confirm for a certain Piece of Mo- 
ney Sc. to W. R. and his Heirs, without the Words Bargain and Sell, 
Habendum to the ſaid W. R. with Warranty &c. againſt A. and his 
Heirs, and a Letter of Attorney to make Livery and Seiſjn 5; This 
Died was enrolled within a Month after it was executed, and about 
four Months afterwards the Attorney made Livery and Seiſin; A. died 
without 1ſue ; the Siſters enter*d, and W. R. the Leſſee re-enter'd, and 
thereupon they brought Treſpaſs, and the whole Court held for the 
the Plaintiff; for here is not any Diſcontinuance, becauſe the Con- 
veyance was by Bargain and Sale, and hot by Feoffment, and the Li- 
very comes too late after the Inrollment, and then the Warranty ſhall 
not hurt them ; and though in the Deed there are not any Words of 
Indenture, and though the Words are in the firſt Perſon, yet the 
parchment being indented and both the Parties having put their Seals to 
it, it is ſufficient, and the Words, Give, Grant, Agree, and Confirm for 
Money, it the Deed ſhould be duly inrolled, the Lands ſhall paſs both 
by the Statute of Uſes and by the Statute of Inrollments as well as up- 
on the Words Bargain and Sell. 3 Le. 16. pl. 39. Mich. 14 Eliz. 
B. R. Anon. | 18 [an 
21. Tenant in Tail made a Leaſe for the Life of Leſſee, according to the 
Harnte of 32 H. 8. The ſame was held not to be a Diſcontinuance. 
4 Le. 191. pl. 301. Hill. 19 Eliz. B. R. Vernon v. Staveley, 
22, Tenant in Tail makes a Bargain and Sale and makes Livery, and N Dced in- 
within fix Months inrolls it; this is adjudged a Diſcontinuance, and 1 5 mace 
. y Tenant 
yer the Bargain and Sale is not any Diſcontinuance; Per Anderſon Ch. in Tail 
Goldsb. 25. pl. 6. Trin. 28 Eliz. CILCS P lowd. C. Brace» makes no 


bridge's Caſe, 2 ' 


Brown J. Mo. 28. pl. 90. 


23. A. Tenant for Life, Remainder in Tail to B. Remainder to A. 
in Fee, A. and B. makes a Leaſe for three Lives by Indenture. A. dies. 
B. grants the Reverſion to C. in Fee to the Uſe of his Laſt Will, and 
after devis'd the Reverſion for Years and dies; the three Lives die; 
Deviſee for Vears enters; the Heir of the Body of B. ouſts him; 
adjudg'd that the Leaſe for three Lives was .no.Diſcontinuance; Cro. 
E. 56. pl. 4. Paſch. 29 Eliz. B. R. Trevilian v. Lane 
24. In Treſpaſs, the Defendant pleaded, that A. N. his Anceſtor The Re- 
Vas ſeiſed, and died ſeiſed, and that the Lands deſcended to him as porter ob- 


%n and Heir; the Plaintiff replied, that long before A. N. any Thing fp c Tur 


ha gave ng 
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Kea on tor had in the Land, J. S. was ſeiſed in Fee, and infeoff*d or Pa.” 

their Judg- the Uſe of himſelf, 457 his Wife 75 Life, and after ph % th of 1 5 5 

bet La for Life, and after that they ſhall be ſeiſed ut in corum Priſtino tary 1 

16 Y 7 0 4; on 

makes a Condition they ſhall receive the Profits, and pay to B. Wife of jy | / 

Quere. during her Life, and after to the Uſe of the Heirs Males of M. Haran ja 1 

Ibid. Feme died. NV. entered and infeo d A. N. and died; and alterwards th 

Wife of M. died. The Court held that rhe Feoffment was no Diſconti. 

nuance, nor barr'd the Entry of the Heir. Cro. E 27. pl. 10. Paſch, 

35 Eliz. B. R. Maſon v. Nevil, OD) as 

D. 363. a. pl. 25. If Tenant in Tail leaſes for Years, and after makes Feoffinenr With 

22. Paſch. 20 Livery by Attorney, to which Tenant for Years aſſented, it ig a pj; 

Eliz. S. P. continuance. And. 130. Mich. 27 & 28 Eliz. Darrel v. Stukely ; 

S. C. cited 26 A Feme Tenant for Life marries him in Remainder in Tail. and 

27 75 then they levy a Fine, this does not diſcontinue the Tail. Cro. E. 2 

Tens pl. 32. Paſch. 41 Eliz, C. B. Peck v. Channel. Nea 

13 Car. | 5 | 
2. B. R. 


— — 


Fin. Law. 2). If Tenant in Tail of Rent grants it with Warranty, this is ng 
Jar Diſcontinuance, although that Aſſets deſcend ; but a Diſtreſs may be 
1 taken tor the Rent. Bat it a Formedon in the Deſcender be brought, he 
ſhall be barred. 3 Rep. 85. a. Paſch. 44 Eliz. in the Caſe ot Fines 

* Reverſion, 28. A Fine or Feoffment for the Life of the Leſſee in Tail or in Fee is , 


or Remain- Piſcontinuance; But a Grant (* of a Rent) Releaſe or Confirmation ( 


. Leſſee for Tears in Fee) is no Diſcontinuance; tor they pats without 


that lies in Livery, and therefore paſs no greater Eſtate than the Grantor had. 


Grant, Finch. Law 8vo. 190. 
{though by | 
a Fine) Litt. S. 618. 9 


29. To every Diſcontinnance there is neceſſary a diveſting or diſplac- 
ing of the Eſtate, and turning the ſame to a Right; for if it be not turn- 
el to a Right, they that have the Eſtate cannot be driven to an Action. 
And that is the Reaſon that ſuch In heritances as lie in Grant cannot by 
Grant be diſcontinued, becauſe ſuch a Grant deveſts no Eitare, bur paſſes 

only that which he may lawtully grant; and ſo the Eſtate itſelt does 
deſcend, revert or remain. Co. Litt. 327. b. „ 

30. It Tenant in Tail makes a Leaſe for Years of Lands, and after 
levies a Fine; this is a Diſcontinuance, tor a Fine is a Feoffment ot Re- 

cord, and a Freehold paſſes. Co. Litt. 332. b. | 

31. But if Tenant in Tail makes a Leaſe for his own Life, and after 
tevies a Fine, this is no Diſcontinuance, becauſe the Reverſion expec- 
tant upon an Eſtate of Freehold, which lies only in Grant, paſſes there- 
by. Co Litt. 332. b. 3 23 | 

32. It Tenant in Tail makes a Leaſe for three Lives according to the 
Statute 32 H. 8. that is no Diſcontinuance of the Estate Tail, or of the 
Revetſion, becauſe it is authorized by Act of Parliament, whereunto 
every Man in Judgment of Law is Party. Co. Litt. 333. a. 

33. And yet in ſome Caſes the Freehold may he diſcontinued, and not 
the Rever/ion. As if the Husband and Wife makes a Leaſe for Life ty 
Deed of the Wife's Land, reſerving a Rent, the Husband dies ; this was 2 
Diſcontinuance at the Common Law for Life, and yet the Reverſion 
was not diſcontinued, but remained in the Wife. Otherwiſe it is if 
the Husband had made the Leaſe alone. Co. Lite. 333. a. 

34. B. Tenant in Tail makes a Gift in Tail to A. and after B. releaſes 
to A. and bis Heirs, and after A. dies without Iſſue, the Iſſue of the ficlt 
Donee may enter upon the Collateral Heir, "becauſe. A. had 10 Hehn 

and Execution of the Reverfios of che Land in his Demeſne as of Fee. Co. 
by Luc. 333. b. 22 


335. 3 
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2 
p 35. But it Tenant in Tail makes a Leaſe for Life of the Leſſee, and 0 


aſter releaſes to him and his Heirs; this is an abſolute Diſcontinuance, 
becauſe the Fee Simple is executed in the Life of Tenant in Tail. Co. Litt. 


b. | 
a? Note, that the Caſes in Littleton, tit. Diſcontinuance, where 
Tenant in Tail ſhall nor diſcontinue by his Releaſe, are no otherwiſe 
In where he leaſes for Tears or for his own Life, and after releaſes to 
the Tenant in Fee, this is no Diſcontinuance; For he was Tenant in Tail at 
the Time. of the making the Releaſe. Bur contrary where he leaſes for 
Lite of the Tenant, and after releaſes to him in Fee, this is a Diſconti- 
auance in Fee; For he ad the Fee at the Time of the Releaſe, and 
this Fee was executed in the other in the Life of the Tenant in Tail. 
Br. Diſcon* de Poll. pl. 3. | 
3. If I give Land to another in Tail, and he lets the ſame Land to Co. Litt. 
another for Term of Years, and after the Leſſor grants the Reverſion to ano- 332. b. 


ther in Fee, and the Tenant for Years attorns to the Grantee, and the Term 4 this 18 


f f a e ; ded t 
expires during the Life of Tenant in Tail ; by which the Grantee enters, Com. 
this is no Diſcontinuance. Litt. S. 619. a but that the 
Fs | 3 Caſe is good 
in Law, becauſe neither the Leaſe for Years, nor the Grant of the Reverſion deveſteth any 
Eſtate, | | 


zS. But if Tenant in Tail make a Leaſe for Life of the Leſſee, and the S. P. For 
Tmnant for Life dies, living the Tenant in Tail, and the Grantee of the the Gran- 


Rever/on enters, this is a Diſcontinuance in Fee, for the Reverſion be- r 
ing executed in the Life of Tenant in Tail, it is equivalent in Judg- ſecond No- 


ment of Law to a Feoffment. Litt. S. 620. and Co. Litt. 333. b. toriery, 

whic 
plainly manifeſts a Diſcontinuance of the intire Fee Simple. But it may be asked why ſuch Grant 
operates by the Subſequent Entry, to paſs more than it lawfully may paſs; For if the Grant and 
Attornment only operates to paſs a rightful Eſtate, why does the Subſequent Entry in purſuance of 
ſuch Grant make it paſs a wrongful one? The Anſwer is plain; the Grant and Attornment of Ten- 
ant for Life paſſes the new Reverſion depending upon that Eſtate for Life, bur fince Grants in their 
own Nature are Secret, and therefore paſs no more than they lawfully may paſs; it follows that this 
Grart and Attornment alone cannot paſs the Reverſion, ſo as to diſinherit the Tenant in Tail Bur 
if it be e-ecured by Entry, then it will; For the Entry is a Notoriety, that the Grantor intended to 
pereruate the Diſcontinuance, and to continue a Right of Poſſeſſion diſtin from the Propriety, 
nd muſt be equal to a ſecond Feoftment, which he might make when Tenant for Life dies, during 
his Life; but it he had died before Tenant for Life, he had not been capable of ſuch Feoffment, and 
conſequently of no Diſcontinuance that is tantamount ; for the Grant and Atrorament ot Tenant for 
Life ſneus an Endeavour to paſs the new Reverſion, and the Entry in purſuance thereof muſt be to 
all manner of Purpoſes tantamount to a new Feoffment, and therefore continues the Right of 
Poſſeſhon diftin&t from the Propriety, and is by the Law conſtrued not to operate as a Grart ' 
merely, but taking the Acts moſt ſtrongly againſt the Parties, it is interpreted to operate as a Feoff- 
ment. Gilb. Treat. of Ten. 113, 114, 115. 


39. If Tenant in Tail make a Leaſe for Life, and grants the Reverfion in If Tenant 
Fee, and the Leſſee attorus, and that Grantee grants it over, and the "" Tail 


Leſſee attorns, and then the Leſſee for Life dies, 10 as the Reverſſon is ex- 7 _,c. for 


ecuted in the Life of Texant in Tail, Vet this is no Diſcontinuance, but Life, this 
that after the Death of Tenant in Tail the Iſſue may enter, becaule (as works a 
Littleton here ſays) he is not in of the Grant of ihe Tenant in Tail, but of Diſcontinu- 


0 A ” d 
bis Grantee, Co. Lict. 333. b. the Eftatc 


| for Lite, 

b:cauſe he parts with the Freehold out of him, gains a new Reverſian to the Tenant in Tail. Now if 
be grants this new Reverſion in Fee, and Tenant for Life atrorns, ani Tenant in Tail dies durin 

the Life of Tena-t for Lite, and then Tenant for Lite dies, the Iſſue in Tail may enter, 3 
by this the Diſcontinuance is at an End by the Death of Tenant for Life; and the Grant of the Re- 
verſion being ſecret, muſt be interded to paſs no more than it lawfully might paſs, anle'\s it were 
executed by Entry into the Poſſeſſion For ſince it operates only as a Grant, it muſt be only intended to 
pa's the —__— during the Life of Tenant in Tail, which he had 4 lawful Power to Grant, and 


not eſtabliſn a Right of Propriety diſtin from the Right of Poſſeſſion But if a Man had 25 
rranted the Reverſion, and Tenant for Life bad died, and then the Grantee bad enter'd by Force of the 


ow, and the Tenant in Tail had died, this had worked a Diſcontinuance. Gilb, Treat. of 
en 113, | 
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40. If Tenant in Tail makes a Leaſe for Life, and aſter diſſeiſe; , 
Leſſee for Life, and makes a Feoffment 2 . 455 Leſſee dies, 8 ' 
Tenant in Tail dies, although the Fee be executed, yet ſor that the Fes 
was * executed by lawful Means, it is no Diſcontinuance, Co. Lit, | 
333. 0. | | | : 

Co. Litt. 1. If Tenant in Tail makes a Leaſe for Life of the Leſſee, he 1; 

S. 620. 055 s the Entail during the Life of Ts 15 gains 1 Four 
in Fee, and if he after grant this Rever/ion in Fee, and Leſſee dies or 
ſur-endersor forfeits in the Life of 'Tenant in Tail, this is a Diſcontinu- 
ance in Fee, becauſe the Grantee was ſeiſed in Demeſne as of Fee in th, 
Life of Tenant in Tail by force of this Grant; Bur if Tenant in Tail die; 
before the Grant in Fee be executed by Death &c. of Tenant for Lite 
the Diſcontinuance determines upon the Death of Tenant for Life 

* What though the Grant were with Warranty, * which being annexed to an 

2 A Eſtate paſſing by Grant, cannot bar the Entry of the Iſſue becauſe the 

Seren Eſtate to which it is annexed is void at his Election. Hawk. Co. Lit. 

22, 423. | 7 

$ Rep. 91. by 42. W. infeoffed Husband and Wife, habendum to them and to the 

2 10 es. Heirs of their Bodies between them to be begotten, and they being ſo 

85 a e ſeiſed of the whole Land in Fee-Tail, the Husband infeoßs the Young. | 

Caſe. S. C. eſt Son in Fee of the Lands, and died, and then the Wife died before jh, | 

Reſulv'd made auy Entry; The Eldeſt Son extred into the Land. The Queſtion 

gp * the Was upon the Statute of 32 H. 8. as to Feoffments &c. made by the | 

Ia i> Husband during Coverture, and Sir Edward Coke held, that the Heir 

Tail was is not barr'd of his Entry by the Statute, Brownl. 13r. Hill, 5 Jac, 

lawful, Greenly v. Paſſey. 5 N Ga 


and if the | | L 
Iflue in Tail ſhall not be within thoſe Words (her Heirs) mentioned in the ſaid Statute, becauſe 


he is Heir to both, yet without Queſtion he is within thoſe other Words in rhe ſaid Statute, (or tv 
ſuch as have Right by the Death of ſuch Wife). | 


— 


43. Tenant in Tail bargains and ſells to another, with Warranty to him, 
his Heirs, and Aſſigns ; This is no Diſcontinuance to him in Remain- 
der or Reverſion, neither can the Bargainee re- butt in 4 Formedon 
in the Reverter, becauſe the Eſtate to which the Warranty is annex 'd 
is determined. 10 Rep. 95. b. 96. b. Mich. 10 Jac. Seymour's Caſe. | 

44 Tenant after a Bargain and Sale levies a Fine to the Bargainee and | 
his Heirs with Warranty, this is no Diſcontinuance; For the Fine 
operates upon the Eſtate Precedent, and paſſes nothing, h, the Fine 
had been /:vied before the Bargain and Cale enrolled, this had been a Diſ- 
continuance. 10 Rep. 96. a. Mich. 10 Jac. Seymour's Cafe. | 
45. Land was given to the Uſe of B. and his Wife, and the Heirs of | 
the Body of B. and for default of ſuch Ifſue the Remainder to the 
right Heirs of B. B. makes a Feoffment in Fee with Warranty, and 
takes back an Eſtate to him and his Wife tor their Lives, the Remain- 
der to L. and M. two of his Daughters and their Heirs, and dies, 
leaving tour Daughters; The Wife enters and dies. It was inſiſted, 
that it was no Diſcontinuance, becauſe the Husband and Wife were 
Jointenants tor Lite with an Eſtate Tail expectant in the Husband, } 
and none can diſcontinue the Tail, if he was not ſeiſed of it; and in 
this Caſe it is plain, that the Husband was not ſeiſed of it at the Time 
when he made the Feoffment, becauſe he and his Wife were Join- 
tenants in Tail, but adjudg'd this is a Diſcontinuance, and by the 
Livery and Seiſin B. was out of Poſſeſſion, and no Reinitter can be 
before an Entry, and the Warranty is here attach'd before Entry. 
2 Bulſt. 29. Mich. 10 Jac. Hore wood v. Holman. 

46. If Difleiſor of Eſtate Tail makes a Bargain and Sale by Deed | 


enroll d, and Iſſue in Tail releaſes with Warranty, it is a . 


—_— b — 
— - — a * 


Diſcontinuance. 
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— 


ance, though neither Bargainee had entered and had Poſſeſſion, nor 


che Iſſue in Tail had once been ſeifed by force of the Tail. Reſolv'd. 


Jo. 397, 398. pl. J. Mich. 13 Car. B. R. Fitz herbert v. Leech. 


* ”_ — 


r 


(B. ) What Conveyance 1s a Diſcontinuance. 
In Reſpect of the Warranty, 


i. IN Dower Baron and Feme Tenants in Tail had Tſue two Sons, and 
the Baron died, the Feme leaſed to the Eldeſt Son for Years, and af 


ter releaſed to him and his Heirs with Warranty, he took Feme, and died 


without Iſſue, and aſter the Mother died, and the Youngeſt Son enter'd, 
and the Feme of the Eldeſt Son brought Writ of Dower and recover'd 
by Judgment, and therefore it ſeem that a Releaſe with Warranty is 
a Diſcontinuance, nevertheleſs this Judgment was contrary to the 
Opinion of ſeveral. Br. Diſcont' de Poſſ. pl. J. cites 24 E. 3. 28. 

2. It a Man /eaſes for Life and after grants the Reverſion to A. in Tail, 
which A. granted it to B. in Fee with Warranty, the Tenant attorn'd, 
the Donee had 1ſſue and died, and after the Tenant for Life died, and the 
Iſſue entcr'd, and B. ouſted him, and he brought Aſſiſe, and B. pleaded 
the Grant of the Tenant in Tail with Warranty, and yet the Aſſiſe 
was awarded, Quod Nota, his Entry lawful. And ſo ſee that Grant 
of Revenſion by Tenant in Tail with Warranty makes no Diſcontinuance of 
the Tail, if the Reverſion does not fall to the Poſſeſſion in the Life of the 
Grantor, ſicut non fecit hic. Quod Nota, Warranty makes no Diſcon- 
tinuance. Br. Diſcont' de Poll. pl. 14. cites 36 Aſſ. 8. 


3. In Aſſiſe; Tenant in Tail after Poſſibility of Iſſue extinct aliens with 


Warranty, he in Remainder or in Reverſion may enter notwithſtanding 
the Favour of the Warranty, Quod Nota. Br. Entre Cong. pl. 84. 
cites 43 All. 24. $0 

4. It Tenant in Tail of an Advowſon in Groſs aliens the Advowſon 
with Warranty, this is no Diſcontinuance, but the Iſſue in Tail may 
have Quare impedir, but it he has Aſſets in Fee by Deſcent, he ſhall be 
barred. Per Mombray quod non fuit dedictum, nevertheleſs Quare 
inde. Br. Diſconr de Poll; pl. go. cites 43 E. 3. 26. 

5. In Aſſiſe, a Man gave to N. in Tail, who had Iſſue O. by K. his 
Wite, and died, and O. endowed K. and K. leaſed io D. and F. his 
Feme for Term ot their Lives and died, and O. conſirm d the Eftate of the 
Baron and Feme in Tail with Warranty, and the Baron and Feme died 
and after O. died, the Heir of the Baron and Feme in Tail entred, 
and the Iſſue of O. ouſted him, and the Iſſue of the Baron and Feme 
brought Aſſiſe, and by the beſt Opinion the Entry of the Tenant 
was not lawful, by Reaſon of the Confirmation ot his Father with 
Warranty, tor it ſeems that by the Confirmation and Warranty, it ſball 
enure to a Diſcontinuance in Effect. Br. Entre. Cong. pl. 19. cites 
cites 3 H. 4. 9. 1 F i 2 3 

6. It Tenant in Tail of Rent grants it in Fee, this is no Diſcontinu- 
ance; For it is by grant without Livery, which is only his Intereſt 


which he may lawtully grant. Contra if he grants it in Fee with 
Warranty, this is a Diſcontinuance in Fee, Note the Difference. Br. 


Diſcont* de Poſf. pl. 3. cites 21 H. 6. 52. & 43. Aff. 48. 


7. And yet it was agreed, that where Tenant in Tail kaſes for Life | 


and grants the Reverſion over in Fee with Warranty and dies before the 
Tenant for Life and after the Tenant for Life dies this is no Diſcontinuance 
in Fee notwithſtanding the Warranty, Ibid. 
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Diſcontinuance. 


8. P. Br. g. Where a Man infeoffs another with Warranty, there ay Entrs 
Warrantia lawful or a Recovery made or had by a Stranger by Elder Title before vi 
Cann 1. the Tenant has vouched in Præcipe quod readat, or before Requeſt of 
6. 41 & 22 Warranty made in Aſſiſe ſhall defeat the Warranty. Br. Garranties pl. 

H. 6.22. 32. cites 21 H. 6. 45. | 


S. P. Br. 9. Contra after Voucher or Requeſt made. Ibid. 


Warrantia 
Chartæ pl. 11. cites 21 H. 6. 41. and 22 H. 6. 22. 


S. P. Br. 10. Contra of Releaſe made by him who has Entry lawful; there it 


og ſhall nor determine the Warranty; for the Poſſeſſion continues as to 
A | 


11. cites this Regard. Ibid. 


21 H. 6. 5 
41. and 22. H. 6. 22. 


rc. If a Man gives Land to the Father and Son aud to the Heirs of 
the Body of the Father begotten, the Father makes a Feeffment in Fee, of 
the whole with Warranty and dies, there by all the Juitices the Son 
may entei into the Moiety for the Diſſeiſin, and have his Action for 
the other Moiety, and ſo a Diſcontinuance of a Moiety, Nota. Br. 
Diſcont' de Poſſeſſion, pl. 4. cites 22 H. 6. 51. 
12. It was admitted, that where the Duke of Norfolk had the Of. 
fice of the Marſhal in Tail and granted it with Warranty to BB for Lift 
and the Grantor died, and it was found that rhe Duke died ſeiſed of 
the Office in Tail and the Heir within Age, by this B. is out of Poſ- 
ſeſſion, but it is admitred that he may traverſe, and then it ſeems that 
the Grant is not void by the Death of the Tenant in Tail, bat that 
the Grant and the Warranty is a Diſcomtinuance and the Grantee out of 
Poſſeſſion, becauſe his Grant is not found in the Office, and may Aid 
himſelf by Traverſe. Br. Diſcont' de Poſſsſſion, pl. 20 cites 5 E. 
3. 
2 I3. Tenant for Life, the Remainder over in Tail; the Tenant for Tife 
dies, and F. N. intrudes, in whoſe Poſſeſſion he in Remander releaſes 
with warranty in Fee, and has Iſſue and dies, the Iſſue cannot enter, tor 
by the Opinion of all the Juſtices this Relvaſe with Warranty is a 
Diſcontinuance; for this Releaſe countervails the Entry and Feoffmem 
in this Caſe and the Warranty ſhall enure upon the Poitetlor in Fee, 
by which warranty the Entry of the Iſſue is taken away. As it Te- 
nant in Tail be diſſeiſed, and after releaſes, this is a Diſcontiuuance. 
But Catesbie contrary, and that it is not a Diſcontinuance, for he who 
releaſed never had Poſſefſjon, and therefore demurred in Law. And fee 
Littleton's Tenures tit. Diſcontinuance and tit. Garantie, that Warran- 
ty makes a Diſcontinuance as here; though he who releaſed with War- 
ranty was not ſeiſed by Force of the Tail. Br. Diſcont' de Poſſeſſi- 
on, pl. 21. cites 12 E. 4. 11. | 
14 Tenant in Tail of a Rent grants the Rent, this is no Diſconti- 
nuance, and notwithſtanding that it be with Warranty, yet by the 
beſt Opinion it is not a Diſconrinuance; ior Warranty ſball not enure but 
upon the Eflate, and the Rent was granted in Tail, and had not Eſſe be- 
tore, ſo that there never was Fee-Simple of it, thereſore it is doubted 
if the Grantee may have thereof Fee-Simple, nevertheleſs Quæte, it 
he may not have Fee-Simple determinable npon the Eſtate Tail. Br. 
Diſcoar' de Poſſeſſion, pl. 6. cites 15 E. 4 6 


88 15. If Collateral Warranty deſcends upon an J nfaut within Age, he 


may enter within Age, or at full Age, at his Pleaſure to defeat the 
65. Cites | 
28 Af 28. Warranty. Br. Entre Cong. pl. 102, cites 18 E. 4. 13. 
where his Hg | 


Entry was lawful before, per Shard, Stanton and Birton, ſo that it ſeems contrary if his Entry be 
not lawful before, 17 TE PLL 


4" . 
= St; 4 2 i | 16. IE 


ts Mi — 
. 


: 16. It Tenant in Tail of Rent diſſeiſe the Ter-tenant, and makes a Fe- Co. Litt. 
-finent in Fee With Warranty, this is no Diſcontinuance of the Rent, per 85 p b. 4 ) 
Hanb. Davers and Brian, becauſe the Warranty is of the Land. But 5, C. * 
Tou nſend contrary, and that the Warranty of the Land extends to all Margin. 
that may 1ſſite out of the Land, and the Rent is not extinct but ſuſpend- 

ed, Br. Diſcont' de Poſſeſſion, pl. 18. cites 3 H. J. 12. 

17. And it Tenant in Tail ol Rent releaſes with Warranty to the Te- 
nant of the Lana, this is no Diſcontinuance, per Townſend. Br. Diſ- 
_ cont? de Poſſeſſion, pl. 18. cites 3 H. J. 12. 

18. Rent does not lie in Diſcontinuance; for though 7enant in Tail g p bid 
grants it in Fee with Warranty and dies, yet the Heir may diſtrain, and pl. 25. cites 
t is no Diſcontinuance. But if he will bring a Formedon he thall be 48 E 3.9. 
* barred if he has Aſſets, for this is his Folly, but contrary if he will zer Wyche 
ditrain , Per Kingſmill Juſtice and Marro. Br. Diſcont' de Poſſeſſion, 8 


|. 9. cites 21 H. 7. 9. 
aha S. C 


ö. P. and yet if Gllateral Warranty deſcends upon ſuch Gr ant of Rent or Advowſon, it ſhall be a 
Barr to the Heir in Tail by the belt Opinion of the Juſtices becauſe the Grantee has Fee in it till 
tle Heir has diſtrained or preſented to the Advocuſon. Ibid. pl. 34. cites 21. H. 5 40. | 

* Becauſe the Grantee has Fee by the Grant. Per Vaviſor. Quod fuit conceſſum. Ibid. pl. 34. 


Cites 21 H. 7. 40. 


40. cites 


19. Ho of a Releaſe of Rent by Tenant in Tail with Warranty, per Mar- 
ro. Br. Diſcont' de Poſſeſſion, pl. 9. cites 21. H. 9. 9. 

20. Nevertheleſs by Kingſmill, if Tenant in Tail of a Rent purchaſes the 
Land in Fee, and makes a Feoffment ot the Land with Warranty, this is 
a Diſcontinuance of the Rent; for Land lies in Diſcontinuance. And 
the fame Law by Frowicke Ch. J. and that it ſhould have been a good 
kar if it had been well pleaded as it was not. Br. Diſcont' de Poſſeſ- 
lion, pl 9. Cites 21. H. J. 9. 

21. Or if Tenant in Tail is difeiſed and releaſes with Warranty and Such Re- 
dies theſe are not Diſcontinuances, per Marro. Br. Diſcontinuance, de 2 is a 
Polleſſion, pl. 9. cites 21 H. 7. 9. | rg or 
Iſſue in Tail 


be Heir to the Warrantor. 3 Rep. 85. b. Paſch 44 Eliz. in the Caſe of Fi ne,. Li. S 601. 


ſays, this is a Diſcontinuance by Rerſon of the Warranty. Becauſe if the Iſſue in Tail ſhould 
emer; the Warranty ſhould be deſtroyed, and therefore to the End that it Aſſets deſcend in Fee- 
Simple, the Releflce may plead the ſame and ſo bar the Demancant, and ſo all Rights and Advan- 
toges are ſaved, Co. Litt. 328. a. b. : . . 

Such Releaſe with Warranty is a Diſcontinuance; becauſe it amounts to Entry and Feoffment 
Per Periam. Mo 256. in Caſe of Briſcoe v. Chamberlaine. §o if Iſſue in Tail before Entry * 
Icaſes with Warranty to the Diſſeiſor of his Father, this is a Diſcontinuance and takes away the En- 
try of his Iſſue without Warranty and he is put to his Action. Jo. 397. pl. 7. agreed per tot. Cur. 
Mich. 13 Car. B. R. Fitzherbert v. Leech. 


22. If the Baron diſcontinues the Right of his Feme, and Anceſtor Col- 
lateral of the Feme releaſes with Warranty and dies, to whom the Feme 
is Heir, and after the Baron dies, the Feme ſhall be barr'd in Cui 
in Vita by this Warranty notwithſtanding the Coverture, becauſe ſhe is 
put to ber Action by the Diſcontinuance ; for Coverture cannot avoid 
Warranty bur where the Entry of the Feme is lawſul, which is not 
upon a Diſcontinuance. Br. Garranties, pl. 84. cites M. 33. H. 8. 

23. Where a Man may avoid the Poſſeſſion upon which the Warranty 
is deſcended, as if a Stranger has Entry lawful by Reaſon of Diſſeiſin, 
or by a Condition &c. which is Meſue between the Tail and the Poſſe/- 
fron, aud Warranty of the Purchaſor, there, when the Poſſaion upon 
which the Collateral Warranty was made is defeated, the Collateral War- 
ranty is alſo defeated. Br. Garlanties, pl. 3 1. cites Litt. tit. Garr. 

24. So where it cannot deſcend by Reaſon that he who made it is 
ataiated of Felony, or the like. Ibid. ! | 
6 8 Mar- 
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25. Warranty of an Eftate cf Ir toritance er fer I ite, deſcending 5 
him that ought to have ſuch Hſtate, makes a Ditcontinuance, as fl 6 
nant in Tail of an Advowſon in Groſs, ſuffers an Uſurpation by ſpe Moy; 2 
the Releaſe of a Collateral Anceſtor with a Warranty is a Diſconti b 
tor he has Fee by the Uſutpation. Finch's Law 8vo. 193. 

26. $0 it ſeems of a Collateral Anceftor's Releaſe, with W arranty 7 
the the Grantee in Fee of a Rent or Advowſon in Groſs by Tenant in Tail 
But if Tenant in Tail of a Rent or Advowſon in Groſs grant it in Fee 
with Warranty, this is no Diſcontinuance, but at the Pleaſure of the 
Iſlue. Finch's Law 8vo. 193. 

27. In Ejectione firme upon a Demurrer the Caſe was thus; & gires 
to the eldeſt Brother in Tail, the Remainder to the youngelt Brut ber 1 
Tail, the Remainder over to B. in Fee. The eldeſt leaſes for three Ling; 
according to the Statute of 32 H. 8. with Warranty and dies without Iſſue, 
which deſcends upon the younger Brother, who enters and leaſes tu R. fir 
Yeers ; and it was reſolved that the Entry of the younger Brother was 
lawiul, and not hinder'd by the Warranty; tor the Remainder was 
not deveſted, becauſe hat Leaſe was not a Diſcontinuance. Palch, 40 
Eliz. Noy 65. Reeve v. Cox. ä 

23. * A Feoffment made by Tenatit in Tail is a Diſcontinuance, with 
4 Lirt 6.601. or without Warranty 3 but a f Releaſe or Confirmation is not, tor a Man 
+ Lir.S, 601. Can pais no more thereby than he may lawlully pals, but + Warranty 

added to a Releaſe or Confirmation to a Diſſeiſor works a Piſcontin uance, if 
Litt. S. 602. jr deſcends to him that Right has; |] But it one having a Son marries ale. 
cond Wife, and Land is given to the Husband in Special Tail, and he his 
Iflue by his ſecond W ite, and is diticited and releaſes with Warranty and 
« Lirt.5.605. dies, J or it Tenant in Tail of Borough-Englith-Land has Iiſue cwo 
Sons, and is diſſeiſed and releates with Warranty to the Dittetfor and 
dies, yer the Intail is not diſcontinued in either Cafe, becauſe the Mar- 
ranty always deſcends to the Heir at Law. Hawk. Co. Litt. 420. 
29. Warranty of itfelt ſhall not be any Diſcontinuance except the 
Warranty and Right deſcend together to the ſame T{ſne. Lat. 65. Paſch. 1 
Car. Arg. cires Litt. S 737. 
zo. As if Tenant in Tail has Ie two Daughters by two Venters and 
dies, and they enter and a Stranger difſetiſes them, and une of them releaſes 
by Deed to the Diſſeiſor with Warranty all her Rigar, and dies with- 
out Iſſue, the ſurviving Siſter may enter and oult the Ditfeitor, becauſe 
jhe is no Heir to the Warranty, and therefore no Deſcent. Lat. 65. 


Lit 8.599. 


Arg in Caſe of Saul v. Clerk. | 
Tzr6; & 31, B. Teuant in Tail to him and the Heirs Male of his Body, Re- 
3 ver/ton to A. his eldeft Brother in Fee. B. made a Leaſe for three Lives, 
Sul v. with Warranty againſt all Perſons not warrauted by the Statute ot 32 
Clerk, but I H. 2. cap. 28. and afterwards in 6 EIN lewved a Fine with Proclama- 
do not ob- tions, with Warranty againſt all Perſons to T and died without Iſſue 
1 . Male, leaving Iſſue only E. his Daughter; The Leaſe tor Lives ex- 
1 208 Pired 18 Eliz. In go Eliz. A. died without Iſſue, the ſaid E. being his 
pl. 4 $ C. Niece and Heir. It was moved, Whether this Warranty in the Fine 
but S. P does (admitting there were no Proclamations and no Non-Claim) ſhould 
"OX. make a Diſcontinuance in Fee and bar E. or whether the Warranty was 
383 in Caſe determined by the Death of B. All the Juſtices except Whitlock (who 
of Bole v. ſpake not to that Point) concei vd, that the Warranty continu'd and 
Horton, was a Bar to E. ſor that by the Eſtate for Lives it was diſcontinued, 
Car 2 & B. and B. had a new Fee, and then when he by Fine granted chat Rever- 
Vaughan lion with Warranty, the Warranty is annexed to the Fee, and binds 
Ch. J. cites him that has the Right, for the Reverſion being deveſt:d and diſplaced 
S. C. &S P. the Fine and Warranty enure thereupon, and conſequently, though 
and ſays, the Warranty did not deſcend upon A. who had the Kighe ot Rever- 
that the Caſe f b £ l ee 
25 repories ſion, but upon E. yet when A. was dead without Iſſue, che Rig _ 

| ice 
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ded to E. and ſhe is barr'd by the Fine. Cro. C. 156. pl. 5. by Crooke i 
1 4 Car. B. R. Salvin v. Gabe | had are. aſl falſe nr 


a 6 | and mitre- 
ported iſt, Becauſe it fays, the Leaſe for Lives was a Diſcontinuance of the R 


a , | ; . everſion, and 
thereby a new Fee gained to Tenant in Tail, which he paſſed away by the Fine w 


4 ith Warranty, 
which could not be; for in the Caſe it appears, the Leaſe was warranted by the Statute of 32 H. 8. 


end then it couid make no Diſcontinuance, nor no new Fee of a Reverſion could be gained, and then 
no Eftare to which the Warranty was annexed, and ſo was it reſolv'd 4o El. ren and Cope's Cat. 
That Opinion was extra- judicial, it being concerning a Point not in the Caſe, but ſuppoſed. That Caſe 
was reſo ved upon the Point of Non-claim, and not upon this of the Warranty, which was not a Point 
in the Caſe. Some of the Judges therefore ſpoke not to that Point, as appears in the Caſe, 


— 


32. A Tenant in Tail levies a Fine to the Uſe of F. & for the Life of 
7.8. with Warranty, and after that levies a Fine to the Uſe of himſelf, and 
his Heirs with Warranty, and after that bargains and ſells to another and 
tis Heirs. And by Holt Ch. J. and Powell, it was held, 1ſt. That 
the y Fine made a Diſcontinuance, but it was only a Diſcontinuance 
for the Life of F. S. becauſe the wrongtul Eſtate that cauſes the Diſcon- 
tinuance was only an Eſtate for Life, and the Diſcontinuance could re- 
main no longer than that Eſtate. 

zdly, The ſecond Fine could not enlarge the Diſcontinuance, becauſe the 
late raiſed by the Fine returned back to the Conuſor, and conſequently 
the Warranty which was annexed to it was extinguiſhed ; and it 
would be a vain Thing to make a Diſcontinuance for the Sake ot that 
Il arraaty, which was deftroyed in its Creation. 

zaly, Suppoſe the ſecond Fine had been levied to R. S. a Stranger, 

yer during the Life of the firſt Conuſee this ſecond Fine makes no Diſton. 
 1inraiice, becauſe the Eftate t turned to Right by the firſt Fine, and 
the ſecond Fine could not turn it more to a Right; ſo as it is not a 
preſent or an immediate Diſcontinuance ; but if the firft Conuſee die in 
the Life of Tenant in Tail, then it becomes a Diſcontinuance ; for the 
new Rever/ion, which Tenant in Tail gained, and to which the Warranty 
wos annexed, is executed in Poſſeſſion of R. S. and there was no Right 
of Entry or Action in any Body when the Eſtate was executed; tor 
the Tenant in Tail could not enter, and the Iſſue had no Right; and the 


compared it to Litt. S. 620. 622. 1 Salk, 244, 245. Hill. 1 Ann. B. R. 
Hunt v. Burn. | | 


B. 3) In Reſpe& of the Time of the Grant's taking 
Place or Effect. ; 


N Aſſiſe Land was given to the Baron and Feme, and to the Heirs 
of the Body of the Baron, who had Iſſue F. The Baron died, and 
7. granted the Reverſion to W. NM. in Fee, and the Feme attorned, and af- 
ter F. had Iſſue T. aud died, and after the Feme died, and this Grantee 
0i the Reverſion enter'd, and T. ouſted him, and the Entry of T. 
lawiul, becauſe the Grant did not take Effect in the Life of . who 
died brfore the Feme, and therefore no Diſcontinuance. Br. Diſcont. de 
Poll. pl. 12. cites 34 Aſſ. 4. & 36 Afl 8. | 
2. Aſſiſe was adjourn'd out of the County of Devon into C. B. A. 
Tenant in Tail leaſed to B. for Life, and after granted the Reverſiun in Fee 
iv |. S. and B. attorned, and after B. granted 715 Eftate to F. F. A. had 
luc and died, and atter B. died, and the Iſſue in Tail enter'd upon J. S. 
in Keverſion, and J. & brought Afiſe, but the Iſſue in Tail travers'd the 
(faut of the Eftate of B. to be in the Life of the Tenant in Tail, _ rhe 
| ourt 
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528 Diſcontinuance. 
Court doubred of the Diſcontinuance in Fee. Markham did (n 
a Diſcontinuance in Fee, becauſe it was executed in F. in Reverſo Fn 
the Grant of the Eflate of B. the Tenant for Life in the Li'e of A. þ 4 
Tenant in Tail ; tor this Grant of B. was a Surrender, and then * p 
was in in Fee by tbe Tenant in Tail, and is not in by the Tenant fer Life 
tor this is a Surrender. But in this Caſe if B. had ſurvived A and 5 
in in Life of A. had not made ſuch Grant to F. S. then it had not been , 
Diſcontinuance in Fee but tor: Term of Lite only, and there the Iſſue in 
Tail aſter the Death of B. might have lawfully entered upon J. S. be. 
cauſe the Fee was not executed in the Life B. Br. Diſcont. de Poſſ. pl 
3. cites 21 H. 6. 52. & 43 1 8 
3. And where a Tenant in Tail leaſes for Term of his own Life to 3 

the Remainder to J. S. in Fee, and A. has Iſſue and dies, the Entry 8 
the Iſſue in Tail is law ful upon J. S. tor this is no Diſcont inuance in Fee 
quod nota, good Caſe. Ibid. ä | ; 

4. Where Zenant in Tail leaſes for Life, and after grants the Reverſſon 1 
an'ther in Fee, and the Tenant attorns and does Waſte, aud he in Revers 
bringsWrit of Waſte and recovers the Place waſted in the Liſe of theTenant in 

Til, there this is a Diſcontinuance in Fee. Br. Diſcont. de Pofl: pl. 3. 
cites 21 H. 6 52. & 43 All. 48. | | 

5. $0 it ſeems if the Tenant for Life aliens in Fee, or prays in Aid of a 

Hranger in Præcipe quod reddat, ſo that he in Reverſion enters in the Liſe 
of the Tenant in Tail, this is a Diſcontinuance in Fee. Ibid. 

6. So if Tenant in Tail leaſes for Life, and after confirms the Eflate of 
the Tenam for Life in Fee, this is a Diſcontinuance in Fee. Ibid. 

J. And where the Fee is not executed in the Grantee of the Reverſion nor 
his Heirs in the Life of the Tenant in Tail who granted, there the Entry 
of the Iſſue in Tail is lawful after the Death of the Tenant tor Lite, be- 
Cauſe the Fee was not diſcontinued, but only the Frank-Tenement tor Term 
of Lite ; Quod Nota; per Judicium. Ibid. cites 43 E. 3. 48. 

„ 


1 — — 
—— —_— 


wy. 


(B. 4) Bound thereby. Who. 


1. Diſcontinuance made by the Husband did take away the, Entry 
A only of the Wife and her Heirs by the Common Law, and not of 
any other which claimed by Title Paramount above the Diſcontinuance. 
Co. Litt. 32. b. | 
2. As it Lands had been given to the Husband and Wife, and to 4 
third Perſon and to their Heirs, and the Husband had made a Feoffment 
in Fee, this had been a Diſcontinuance of the one Moiery, and a Diſ- 
ſeiſin of the other Moiety ; if the Husband had died, and then the 
Wite had died, the Survivor ſhould have entred into the Whole, tor 
he claims not under the Diſcontinuance, but by Title Paramount irom 
the firſt Feoffor; and ſeeing the Right by Law doth ſurvive, the Law 
does give him a Remedy to take Advantage thereof by Entry, for 
other Remedy for that Moiety he could not have. Co. Lite. 327. b. 
This ſhall 6. If the Reverſſon or Remainder be in the King, the Tenant in T ail 


i be intended cannot diſcontinue the Eſtate Tail. Co. Litr. 335. a. | 

41 | where the | | . . 

il King is Donor, and not otherwiſe, as appears by the Preamble of the Statute. Mo. 115. pl. 258. Paſch. 
20 Eliz. Jackſon v. Darcey. 


4. But Tenant in Tail the Reverſion in the King might have barred 
the Eſtate Tail by a Common Recovery until the Stat. 34 H. 8. "= 8 N 
. 5 which 
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Fr 7 
- 


which reſtrains ſuch a Tenant in Tail, but that Common Recovery 
neither barred nor diſcontinued the King's Reverſion. Co. Litt. 335. a. 


; * 
— ee 8 


(B. 5) Removed, or Purged. 


5 Man ſeiſed in 15 ure Uxoris infeoff d A. upon Condition to leaſe to Br. Conditi- 
him and his Feme for Life, the Remainder to B. in Tail, the Re- ons, pl. * 
mainders to the Right Heirs of the Baron; the Baron died, and A. leaſed to —_— * 
the Feme for Life, the Remainder o B. in Tail, the Remainder to the Right Entre Cone. 
Heirs of the Feme, by which the Heir of the Baron entered for the Condi- pl. 58. cites 
tion broken, and the Feme entered upon him, and well, per tot. Cur. ex- 4 H. 7. 3. 
cept Cheiney, tor by the Entry of the Heir of the Baron the Diſconti- And i 1 
nuance is purged and deteated, and fo the Entry of the Feme is lawful. liens in Fes 


j aliens in Fee 
Br, Diſcontinuance de Poſſeſſion, pl. 8. cites 4 H. 6. 2. upon Condi- 


| | 8 22 tion, and the 
Tenant enters for the Condition broken, this reveſts the Reverſion in the Leſſor. 


2. The Baron and Feme and a third Perſon purchaſe jointly; the Baron 
aliened the Whole, and died, and after the Feme died, and then the third 
Perſon entered, the Alienee oufted him, and he brought Aſjiſe, and reco- 
dere the Whole, becauſe by the Death of the Baron the third Perſon 
and the Feme were intitled to have Writ of Right and revive the Join- 
tenancy, and of the Alienation: of the Baron the third Perſon cannot 
have Cui in Vita. And theretore he ſhall recover by Aſſiſe and by En- 
try. Quod Nora Alienation, which was a Diſcontinuance, is now purged 
by the Death of the Feme, and the Entry of the third Perſon revived 
tor the Whole. Br, Diſcontinuance de Poſſeſſion, pl. 13. cites 353 
All. 15. | | | . 8 

3. Diſcontinuance takes away the Entry of thoſe that come to have 
Title aſter his Death. If he (whoſe Entry is barred by a Deſcent or 
Diſcontinuance) have the Freehold caſt upon him by a new Title, he ſhall 
be in cf his ancient Title; which is termed a Remitter. Finch's 
Law 8vo. 193, 194. 3 N 

4. As if the Heir of the Diſſeiſor (in by Deſcent) makes a Leaſe for 
Life to F. F. the Remainder for Life or in Fee to the Diſſeiſee, if Tenant in 
Tail diſcontinue, and then diſſeiſes the Diſcontinuee, and dies ſciſea, 
whereby the Lands deſcend to his Iſſue; or it the Husband make a Feoff- 
ment in Fee of Land in Right of his Wife, and takes back an Eſtate in Fee 
to him and his Wife. In theſe Caſes the Diſſeiſee after the Death of 
J. S. the Iſſue in Tail, and the Wite ſurviving, her Husband is remit- 
ted; but it the Husband ſurvives, her Heir is not; for there is another 
Tenant of the Freehold, againſt whom he may bring his Action. And 
in the Caſe of Tenant in Tail before, though the Heir of the Diſcon- 
tinuee were Within Age at the Time of the Deſcent to the Iſſue in Tail, 
yo his Entry is gone tor ever, by reaſon the Iſſue is remitted. Finch's 

aw 8vo. 194. | COIs 12 tay 1 
1 Reverſion may be revefted, and ye the Diſcontinuance remain. 

- LITE, $0. A, | | | | ; 

6. As it 1 b eme Covert be Tenant for Lite, and the Husband makes Hawk Co. 
Feoffment in Fee, and the Leſſor enters for the Forſeiture; here is Lit. 425. 


: . — . ak 
tne Reverſion reveſted, and yer the Diſcontinuance remained at the Gurte. 


: | uzre, How 
Common Law. Co. Litt. 3335 5:- * | 2 Diſcon- 


| 5. THR» | timnuance can 
remain fince the Eſtate which paſs'd by Livery, and was the only Cauſe of the Diſcontinuance is 
Gtcated by the Entry of the Leſſor. 


ance; Bur if the Feoſtment were to the more remote Reverſi ner, or to the immediate Reverſioner 


— — 
—— 


520 Diſcontinuance. 
N. 3. What 5. A. Tenant in Tail, Remainder 10 B. in Tail, Remainder owe; &. 


1s W. in the : * 0 
ie A. makes a Leaſe to F. S. for the Life of F. S. not warranted by the . 
» to whom 


is our of tute, and dies without Iſſue, leaving B. in Remainder his Heir 
Skin. 2 3. and the Reverſion in Fee deſcends. B. leaſes to M. R. (living J. S) for 
not in Vent. Years to commence after the Death of F. S. reſerving Rent. F. &. arp, 


3 5Þs 3 2 4s 70 B. (and C.) upon Condition, and dies. Then a Præcipe is brought 


to the Death againſt B (and C. a Stranger) and a Recovery with fingle Voucher had 
of J. Ss. — (to the Uſe ot B. and her Heirs, and after the Condition is broken and 
Freem. Rep. Leſſee tor Years enters (B. grants the Reverſion, then J. S. dies.) Th 
258, 259. pl. Detendant the Heir of B. diftrains for the Rent. W. R. brings a Re. 


6. Pa . 0 : 
Cards. plevin (and the Defendant avows for the Rent referved upon the q 


C. Hill; Years Leaſes as claiming under the Grantee of the Reverſiob.) It Wag 
1678. held agreed that this was a Diſcontinuance and a tortious Reverſion in Fee 


tar (his out of which the Leaſe was made; But whether by the Surrender this 
Life did tortious Reverſion being gone the Leaſe ſhould be ſo too was the Doubt 


make a Dif. of the Caſe, See Vent. 357. Mich. 33 Car. 2. B. R. Anon. and Skin 
7 2. S. C. by the Name of Paulin v. Hardy. | 
of that E- | 

ſtaie-Tail and Remainders during the Continuance of the Eſtate for Life, during which Time the 
Tenant in Tail had a tortious Fee-Simple, out of which the Leaſe for Years did operate; then when 
the Tenant fur auter vie ſurrenders, the Diſcontinuance vaniſhes, and rhe Eſtate- Tail is reftoreq - 
but rhe Surrender. being but upon Condition, when the Tenant for Lite ente:s for the Cond:ti,o 
broken, the Diicoutinuan.e is revived. - 


w.. 


(C) What Act or Thing ſhall make a Diſcontinuance 
2 Re pect of the Perſon to whom it is made. 


Lia. 8 625. x, F Tenant in Tail enfeoffs the Donor this 15 not any Dif 
S. P. But 1 continuance, becatiſe the Donor hath the immedtate Eſtate. 


this muit be 


under ſtood Co. I. Chudleigh 140. 
chere the | | | | 
Reverſion of t'e Doncy is immediately expectant upon the Eſtate of the Donee; for if a Man makes a Gift 
in Tall, the Remainder in Tail, reſerving the Reverſion to him{it ; Ia this Caſe if the Donee en- 
ters t e Donee, this is a Diſcontinuance, becauſe this is a man Eſtate, and fo does Littleton here 
pur his Cafe of a Reverſo immediately expectant upon the Gift in Tail. Aiſv ic is 20 be intended of a 
Feoffmert made to the Donor ſolely or only; for if the Danee enfeotf the Donor and a Stranger, that 1s à 
Diſcontinuance of the whole Land Co. Litt. 334. b 335 a. | 

Bur if Tenant for Life makes a Leaſe for his own Lite to the Leſſor, the Remainder to the Leſſor and an 
Eſftranger in Fee, in this Caſe foraſmuch as the Limitation ot the Fee ſhoud work the wrorg, it 
enures to the Leſſor as a Surrender for the one Moiety, and a Forfeiture as to the Remainder of the 
Stranger; for he cannot give to the Leſſor that which he had before, and as to the Remainder to the 
Stranger, it is a Forfeiture for this Moiety, and when the Leſſor enters he ſhall take the Benefit of 
it. Co. Litt. 33 5. a. | 77 7 

If Tenant in Tail enfeofts him in the immediate Reverſion or Rem under, this operates as a Sur- 
render, and therefore pafles no more than it lawfully may paſs, and conſequently works no Diſcon'inu- 


with any other, it is a Diſcontinuance, becauſe it cannot be interpreted'to operate as & Surrender, 
Gilb. Treat of Ten. 115. 220 


2. I a Copyholder in Tail (admitting it may be intailed) ſur- 
renders to the Lord to make his Will ant he regrants it to rhe 
Copyholder, this is not any Diſcontinuance, though a Surren- 
der to the Ale of a Stranger ſhould be admitted to matze a 
Diſcontinuance; for the Surrender to the Lord cannot make a Dil 
continuance, inaſmuch as he hath the Reverſion. Mich. 15 Lat. B. 
R. between Lee and Browne, upon Evidence at the Ear agree? 
and reſolved per totam Curiam. | 3 45 

| 3. 
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Diſcontinuance. 


z. Jf there be Tenant in Tail, the Remainder in Tail, and the A 
Tcnant in Tail infeoffs him in Reverſion in Fee, this is a Diſcon- , 
tinuance. Co. 1. Chudleigh 140. 

Tenant in Tail enfeoffs the Donor and a Stranger, this is a Diſ- 
continuance Conditional (i. e.) if the Stranger ſurvives. Dy. 12. a. pl. 


53. Trin. 28 H. 8. 


. 


(bo may mate a Diſcontinuance. Not he that zs not 
| ſeiſed by Force of the Intail. 


1. ] there be Baron and Feme Tenants in Tail, and the Baron 
and Feme Tenants in Special Tail, and the Baron aliens in Fee, 

5 15 a Dilcont inuance of the Tail, for he ts ſeiſed of the 
whole entirely, Co. 8. Greenly 7c. b. reſolved, 

2. Bur it the Baron be ſeiſed of Land in the Right of his Wife 

in Tail, and aliens in Fee, this is not any Diſcontinuance of the 
Tail, for he ts not ſeiſed by Force of the Tail; (But Fitz. Nat. 
193. 15, That the Jſſue ſhall not have a Sur Cut in Vita, becauſe 
this Writ is for Eſtates at Common Law, but he ſhall have a 
formedon 3) But it ſeems this ts no Proot that it is a Diſcon⸗ 
tinuance of the Tail; for if he ſhould not have a Formedon, he 
hond be without Remedy. Co. Lit. 326. 

;. If Land be given to Baron and Feme, and the Heirs of the Bo- * 8 = 
dy ot the Baron, AND the Baron makes a Feoffinent in Fee, this is a . 
Oiſcontintance, for the Baron is ſeiſed by Force ot the Tail, accordingly. 
and {9 it hall be pleaden. Mich. 9 Car. B. B. between Ki»g and — Je. 
£4a/ds, per Curiam, preter Juſtice Jones, who doubted there- 3 3:5, 
: LOIN Upon a Spectal Verdict. Intratur Trin. 7 Car. ea = rr the 
At. 992. | . | ingly, 

4. So it in the ſatd Caſe Baron and Feme Join in a Feoffment and after PT 
alſo levy a Fine to the FcoTee, pet this is a Diſcontinuance of th wo, 2 920 
Tail, for this will be the Feoffment of the Baron; in the ſaid Cale {55a3gca — 
t Mich. 9 Car. between King and Edwards, B. R. adzudged ; Jo. 324. 
thaugh che Feme ſurvived the Baron, as it was kound vy the 8. C. ad- 
Der dict. TS R | judged. 

5. Ik there be Tenant for Life, the Remander in Tail, and he in Mo. 281. 
Remainder enters upon the Leſſee, and diſſeiſes him, and makes a Fe- 1105 : 
oll nent over, this is not any Oilcontinuance, becauſe he was not ang Fs 
ſelſed by Force of the Entall. Tr. 2. Ja. B. between 42gr-age and Elis C 8. 


bite, adjudged. Vatty "4 | 


Trevillion, rhe fixth Point was, that if Tenant in Tail enters upon his Leſſee tor Life and 


makes Feoftment, and the Leſſee re- enters; the Court held that this is a Di'continuance. 


6, Tt there be Leſſee for Years, the Remainder in Tail to J. S. 8 P. as to 
und J. S. enters upon the Leſſee | 
ofinent in Fee, this is a Dilcontinuance, for he was ſeiſed by wee by 


the Tenant 


Force of the Entail at the Time of the Feoffaient. Paſch. 11 ;, Tail, and 


Car. B. . between Sir Kene/m Digby and forden, reſolved and the Leitce 


re entered, 


wed per Curiam, upon a Trial at Bar. Wen 


took this to be a Diſcontinuance. . Mo. 281. the ſixth Point in the Cafe of Batty v. Tievillion. 


7. Grant 


— 


and makes a Leaſe tor Lite gr Fe- A Feoffment 
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53 — 5 l e 3 
| 7. Grant of Reverfton by Tenant in Tail with Warranty makes yg Dir 
continuance of the Tail, if the Neverſion does not fall to the Poſſeffion 4 
the Life of the Grantor ; Quod Nota, Warranty makes no Diſcontinu. 

ance. Br. Diſcontinuance pl. 14. cires 36 All. 8. 
Mo. 282. 8. Tenant in Tail makes a Leaſe for twenty-one Tears, and aſterward 
2 434 makes a Feoffment in Fee, with a Letter of Attorney to make Livery, The 
1 & Attorney exters aud oufts the Leſſee aud makes Livery. Dyer and Walſh 
5 af of beld, that it was a Diſcontinuance; and they ſaid, that it was adjudg- 
Barty v. ed in the Earl of Marwick's Caſe, that where a Man made a Leg 
Trevillian for Life, and afterwards made a Feeoffment in Fee, and a Letter of 
N ve Attorney to make Livery, who ouſted the Leſſee and made Livery 
b wines that it was 2 good Feoffment, and if che Leſſee for Lite re-entred. 
& = . . 3 
according the Reverlioa remains in the Feoffee. Mo. gt. pl. 226. Paſch. 10 


to both Eliz. 
Points here. | 


—— See D. 131. a. pl. 91. the different Opinions of ſeveral as to the laſt Point. 


9. B. Tenant for Life joined with C. the Remainder-Man in Tail in a Fine 
ſur concefſit only which was to the ſaid B. for Life. &c. The Court held the 
raking ot the Fine by B. to be a Surrender ot her Eſtate, and the ta- 
kivg a new Eſtate ot the Grant of C. in Remainder to be no Diſconti- 
nuance, becauſe he was not ſeiſed of che Tail at the Time, Mo. 34). 
|. 1026. Trin. 26 Eliz. in the Court of Wards. Ld. Roſſe v. the 
| Earl of Rutland. 85 

10. In many Caſes a Warranty added to a Conveyance, is ſaid to 
make a Diſcontinuance ab Effettu, although he that made the Conveyance © 
was newer ſeiſed by Force of the Eftate Tail, becauſe it takes away the En- 
try of him, that Right has, as a Diſcontinuance does. As if Tenant in 
Tail be diſſeiſed and dies, and the 1ſue in Tail releaſes to the Diſſeiſor with 
Waraaty, in this Caſe the Iſſue was never ſeiſed by Force of the Tail, 
and yet this has the Eſſect of a Diſcontinuance by Reaſon of the War- 

wh ranty. Co. Litt. 339. a. | ACHES: 
Bi ny 11. If Tenant in Tail wakes a Leaſe to another for Term of Life, and 
Grant the the Tenant is Tail has Iſſue and dies, and the Rever/zon deſcends to his Tſſue, 
Iſſue died and after the Iſue grants the Reverſion, to him deſcended, to another in Fe, 
living Te. and the Zenant for Life attorns and dies, and the Grantee of the Rever/on 


28 aa enters &c. and is ſeiſed in Fee in the Life of the Iſſue and after the 1ſue. 


Grant did 1 Tail has Iſſue a Son and dies, it ſeeins that this is no Diſcontinuance 
not take to the Son, but that the Son may enter &c. tor that his Fat ner, to whom 
Effet in che Reverſion of the Fee-Simple deſcended, had never any Thing in 


1 _ the Land by Force of the Entail &c. Lict. S. 635. 


Grantor, SORE BY in Tail, the Entry of his Iſſue was Congeable. Br. Entre Cong. pl. 41. 
Cites 34 Afl. 4. | 

The Iſſue in Tail had no inheritable Poſſeſſion, inaſmuch as the Right of Entail only deſcended on 
him, and not the Poſſeſſion; and therefore he could not have any Power to alien a Right of Poſſeſ- 
fion that was never in him; and conſequently his Grant when he never had any Original Right of 

Poſſeſſion by Virtue of ſuch Entail does not diſcontinue the Right of Poſſeſſion, fo as to bar the Son 

from his Entry Gilb Treat of Ten. 117. | | | 

$ if Tenant in Tail makes a Leaſe for Life, and then grants over the Reverſion, and the Tenant 
for Life attorns, and then the Grantee grants over, and the Texant attorns to the ſecond Grantee, aid 
dies, and the ſecond Grantee enters in the Life Tenant in Tail, and then the Tenant in Tail dies, this 
is no Diſcontinuance to bar the Iſſue, but that he may enter; becauſe, though the Tenant in Tail 
had an Original Right to diſcontinue during his Life, becauſe he had the Right of Poflethon in him, 
yet the firſt Grantee had no Right of Poſſeſſion in him, nor ever was ſeiſed of the Land by Vir- 
tue of the Entail, or otherwiſe; and fince he he never had the Right of Poſſeſſion in him, he can- 
not alien the Right of Poſſeffion, fo as to work a Diſcontinuance. Gilb. Treat of Ten. 117 


| 12. Nose can diſcontinue an Eftate Tail E3c. unleſs he once were ſeiſed by 
8 Force of the Tail Sc. unleſs it be in Reſpect of a Warranty ; which being. 
'F made to a Feoffee, or Diſſeiſor and deſcending to the Heir, had the 
Effect of a Diſcontinuance in taking away the Entry of the Heir wy 
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4 & 5 Ann. cap. 16. by which all Warranties made by them who have 
i Eſtate ot Inheritance in the Land &. ſhall be void againſt the Heir. 
and where no greater Eſtate paſſes than for Lite of Tenant in Tail; as 
in Grants ot Reverhons &c. 4 Warranty added, whether by Tenant in 
Tail or any other Anceſtor, never cauſed any Diſcontinuance. Hawk. 
Co. Lit: 0. „%%% "7s IE + 
13. But ſuch Feoffnients and Grants made by them, who never were 
ſeiled by Force of ſuch Eſtates, are good againſt ' the Grantors durins 
their Lives Hawk. Co. Litt. 430. Tn een 

14. Nene ma diſcontinue the Remainder or Reverſion of an Eſtate If Tenant in 
Tail, but he only to whom the Land is entailed, and therefore if'7z- Tail grant 
pant in Tail grants totum Statum ſuum to another, and he makes a Feoff ment all Þis Eſtate 
in Fee; this thall not take away the Entry of him in Remainder or Re- Fee, and 
vetlion. 10 Rep. 97. Mich. 10 Jac. in Seymour's Cale. e 


* 


gives Liver 
1 thereon, thĩs 

nting: D 1 60 | | "1 "TORO _. works no 
Piſcontinaance, becau'e he has an Effare for. the Purpoſe of Alienation but for Term of his Life. 
Gilb. Treat of Ten 112 R "Noe hs on but Ter 


15. But if the Tenant in Tail were but once ſeiſed of the Tail, though If a Man has 

at ſeiſed at the Time when the Diſcontinuance of the whole EPate is leguu, LE he of 

ic is ſufficient co create a Diſcontinuance; But though che Tenant was 124 75 = 

never ſeiſed, yet there may be a Diſcontinuance by rea/on of a Warranty, as poſſeſſed by 

it the Father difſeiſes the Grandfather, being Tenant in Tail, and the Virtue of the 

Father makes a Feoftment wich Warranty, and then the Grandfather and Entail, there 

Father die, this is a Diſcontinuance to the Son, Litt. 8. 63), 638. mer work 
* | ; | S213 C39: a Diſconti- 

Ocherwiſe nor becauſe the Father was never ſeiſed of the Ettate Tail. _ nuance, un- 
2 J * | . 5 "WA p > leſs by War- | 

ranty ; as if there be @randfather, Father and Son, and the Grandfather is ſeiſed in Tail, and the Fa- 

ther diſſeifes the Grandfather, and makes a Feoffment in Fee, and dies, this works no Diſtontinuance, 

becauſe the Father was nor poſſeſſed of the Entail, but of a Fee-Simple by Diſſeiſin, which was ſub- 

ject to the Entry of the Tenant in Tail, and conſequently the Alience is ſubje& to the Entry of the 

[fue in Tail, inaſmuch as the Father, that mae the Alienation, had only ebe naked Poſſeſicn by the Diſ- 

ſeiſin, and not 4he Rig bi of Poſſeſſion by Virtue of the Entail ; but if the Father bad exteofed with War- 

ran this had becu a Bar, b:cauſe the Heirs in that Caſe had been bound by Contract to defend thir 

PoſleTion, and therefore had been ever afterwards repelled from cliiming it, it Aſſets deſcended. 

Gilb, Treat. of Ten. 1 18. be”. | | | | 5 "s . , 8 8 | 4 | . * | * 
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16. Tenant for Life, the Remainder to the Wife. for Life, the Remain- Raym 36. 
der to the Heirs of ther Bodies; they let a Fine with Warranty to B. the Stevens v. 
Baron and Feme die without Iſſue ; the next Perſon in Remainder (being 4 AN 
a Daughter by a former Venter) brings an Ejectment. The Baron here emed io the 
has but an Eſtate for Life; and there is no diſplacing and diveſting of Court that 
any Remainder bur the Fine operates only as a Grant of Ceſtuy pur vie, the Eſtate is a 
and the Remainder in Tail which they may lawtully grant, and does ecnted, os 

| „ : ” 2 £7 and doth not 

not diſturb any Eſtate in Remainder ; and if there were any diſplacing giffer from 
ot the Eſtate, yet it is but at the Election of him in Remainder as it Bredons 
he will bring his Formedon, and admit himſelf out of Poſſeſſion. But Caſe. Sed 
it there be no Diſcontinuance, the Warranty will be no Bar, as in Sey- 8 SY 
mour's Caſe. 1 Lev. 36, 37. Trin. 13 Car. 2. B. R. Stephens v. pl 75. 8. 4 
Britridge. F 2 OC RS TOE NR. 1 222.44. reſolved per 
A 7 ĩðVᷣu ur. that ie . 
ie no Bar; And that the Eſtate Tail in the Baron and Feme was not executed hecauſe there was an in- Ty | 
tervening Remainder limited to the Wife, Which is an Impediment, the which Eſtate is not drown'd, 
but remains diſtin, inaſmuch as they take by undivided Moieties. But it was agreed hy all, chat if 
the Eſtate Tail had been executed, the Fine had been a Diſcontinuance of the Remainder. in Tail, 


17. 'Tenant in Tail has the Right of Poſſeſſion inberitable, and 
therefore he may diſcontinue the ſame in Fee by. his Feoff ment, becauſe fince 
be bas az inheritable Poſſeffion, it follows of Conſequence, that he may 
alien it without any Dilleitin to wy Perſon ; but / be only Wy 0 
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7. Grant of Reverfion by Tenant in Tail with Warranty makes 10 Dif: 
continuance of the Tail, if the Reverſion docs not fall to the Poſſe/fiou A 
the Life of the Grantor ; Quod Nota, Warranty makes no Diſcontinu- 
ance. Br. Diſcontinuance pl. 14. cires 36 Aſſ. 8. 

Mo. 282. 8. Texant in Tail makes a Leaſe for twenty-one Tears, and aftermgyq; 
pr 434. mates a Feoff ment in Fee, with a Letter of Attorney to make Livery, Th. 

155 31 & Attoraey exters aud outs the Leſſee aud makes Livery. Dyer and Walſh 
> eaſe of held, that it was a Diſcontinuance; and they ſaid, that it was adjudg- 
Baty v. ed in the Earl of Matwick' s Caſe, chat where a Man made a Leg 
Trevillian for Life, and atterwards made a Feeoffment in Fee, and a Letter of 
T 1 i Attorney to make Livery, who ouſted the Leſſee and made Livery 
Point there chat it was 2 good Feoffinent, and if che Leſſee for Life re- entred 
according the Reverlion remains in the Feoffee. Mo. gr. pl. 226. Paſch. 1 


to both Eliz. 
Points here. 


—— See D. 131. a. pl. 71. the different Opinions of ſeveral as to the laſt Point. 


» 


5 


9. B. Tenant ſor Life joined with C. the Remaiuder- Man in Tail in a Fine 
ſar conceſſit only which was to the ſaid B. for Liſe. &c. The Court held the 
raking ot the Fine by B. to be a Surrender oft her Eſtate, and the ta- 
king a new Eſtate ot the Grant of C. in Remainder to be no Diſconti- 
nuance, becauſe he was not ſeiſed of the Tail at the Time. Mo. 7. 
pl. 1026. Trin. 26 Eliz. in the Court of Wards. Ld. Roſſe v. the 

Earl of Rutland. 
10. In many Caſes a Warranty added to a Conveyance, is ſaid to 


make a Diſcontinuance ab Effettu, although he that made the Conveyance 


was neder ſeiſed by Force of the Eftate Tail, becauſe it takes away the En- 
try of him, that Right has, as a Diſcontinuance does. As if Tenant in 
Tail be diſſeiſed and dies, and the Iſſue in Tail releaſes to the Diſſeiſor with 
Waraaty, in this Caſe the Iſſue was never ſeiſed by Force of the Tail, 
and yet this has the Effect ot a Diſcontinuance by Reaſon of the War- 
rancy. Co. Litt. 339. a. ä 

N 11. If Tenant in Tail wakes a Leaſe to ancther for Term of Life, and 
Grant the the Texant is Tail has Iſſue and dies, and the Rever/ron deſcends to his Iſſue, 
Itue ded and after the Hue grants the Reverſion, to him deſcended, to another in Fee, 
lieing Te. and the 72nant for Life attorns and dies, and the Grantee of the Reverſion 


nan: for Life 


ſo that -the ters &c. and is ſeiſed in Fee in the Lite ot the Iſſue and aſter the [ſſue. 


Grant did ## Tail has Iſſue a Son and dies, it ſeems that this is no Diſeontinuance 
not take to the Son, bur that the Son may enter &c. tor that his Fataer, to whom 


mow pda the Reverlion of the Fee-Simple deſcended, had never aay Thing in 
„ies the Land by Force of the Entail &c. Lict. S. 635. 


Grantor, papa en in Tail, the Entry of bis Iſſue was Congeable. Br. Entre Cong. pl. 41. 
Cites 34 Afl. 4. | 

The Iſſue in Tail had no inheritable Poſſeſſion, inaſmuch as the Right of Enrail only deſcended on 
him, and not the Pofleſhon ; and thereſore he could not have any Power to alien a Righr of Poſſeſ- 
ſion that was never in him; and conſequently his Grant when he never had any Original Right of 
Poſſeſſion by Virtue of ſuch Entail does not diſcontinue the Right of Poſſeſſion, ſo as to bar the Son 
from his Entry Gilb Trear of Ten. 11;. 

if Tenant in Tail makes a Leaſe for Life, and then grants over the Reverſion, and the Tenant 
for Life attorns, and then the Grantee grants over, and the Jenant attorns to the ſecond Grantee, and 
dies, and the ſecond Grantee enters in the Life Tenant in Tail, and then the Tenant in Tail dies, this 


is no Diſcontinuance to bar the Iſſue, but that he may enter; becauſe, though the Tenant in Tail 


bad an Original Right to diſcontinue during his Life, becauſe he had the Right of Poſſeſſion in him, 
yet the firſt Grantee had no Right of Poſſeſſion in him, nor ever was ſeiſed of the Land by Vir- 
tue of the Entail, or otherwiſe; and ſince he he never had the Right of Poſſeſſion in him, he cau- 
not alien the Right of Poſſeffion, fo as to work a Diſcontinuance. Gilb. Treat of Ten. 117. 


12. Mone can diſcontinue an Eftate Tail Oc. unleſs he once were ſeiſed by 


Force of the Tail Sc. unleſs it be in Reſpect of a Warranty ; which being. 


made to a Feoffee, or Diſſeiſor and deſcending to the Heir, had the 
Effect of a Diſcontinuance in taking away the Entry of the Heir wy 
| & 4 & 
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4 & 5 Ann. cap. 16. by which all Warranties made by them who have 
10 Eitare ot Inheritance in the Land &c. ſhall be void againſt che Heir. 
and where no greater Eſtate paſſes than for Lite ot Tenant in Tail, as 

in Grants ot Reverhons &c. a Warranty added, whether by Tenant in 

Tail or any other Anceſtor, never cauſed any Diſcontinuance. Hawk. 

Co. Litt. 439. EET | 

13. But ſuch Feoffments and Grants made by them, who never were 
{cited by Force of ſuch Eſtates, are good againſt the Gramtors during 
their Lives Hawk. Co. Litt. 430. 

14, None may diſcontinue the Remainder or Reverſion of an Eſtate If Tenant in 
Tail, but he only ro whom the Land is entailed, and therefore if 7e- Tail grant 
pant in Tail grants totum Statuim ſuum to another, and he makes a Feoff ment all hie Eſtate 
11 Fee; this hall not take away the Entry of him in Remainder or Re- e 
verlion. 10 Rep. 97. Mich. 10 Jac. in Seymour's Cale. ered? this 
Diſcontinuance, becau'e he has an Eſtate for the Purpoſe of Alienation but for Torn his Lak 
Gilb. Treat. of Ten. 112. 


15. But if the Tenant in Tail were but once ſeiſed of the Tail, though If a Man has 
at ſeiſed at the Time when the Diſcontinuance of the whole Eſtate is Legun, the Right of 


3 . . * | Poſll 
it is ſufficient to create a Diſcontinuance; Bur though the Tenant was 224 = my 


never ſerſed, yet there may be a Diſcontinuance by rea on of a Warranty, as poſſeſſed b 

. 9 * * 2 ** 0 . 7 9 3 P * * 
it the Father difleifes the Grandfather, being Tenant in Tail, and the Virtue of the 
Father makes a Feoftment with Warranty, and then the Grandlather and Entail, there 


Father die, this is a Diſcontinuance to the Son, Litt. S. 63), 638. Pie Fur 
Ocherwiſe not becauſe the Father was never ſeiſed of the Ettate Tail. nuance, un- 
| leſs by War- 
ranty ; as if there be G randſather, Father and Son, and the Grand{ather is ſeiſed in Tail, and he Fa. 
ther diſſeiſes the Grandfather, and makes a Feoffment in Fee, and dies, this works no Diſcontinuance, 
becaule the Father was not poſſeſſed of the Entail, but of a Fee-Simple by Diſſeiſin, which was ſub- 
ject to the Entry of the Tenant in Tail, and conſequently the Alience is ſubject to the Entry of the 
{fue in Tail, inaſnmch as the Father, that made the Alienation, had only ebe naked Poſſeſſicn by the Diſ- 
ſeiſin, and not the Right of Peſſeſſion by Virtue of the Entail ; but if the Father bad enteoffed with War- 
rarity, this had been a Bar, b: cauſe the Heirs in that Caſe had been bound by Contract to defend that 
PoſleTion, and therefore had been ever afterwards repelled from climing it, it Aſſets deſcended. 
Gilb, Treat. of Ten. 118. > ID | b 


16. Tenant for Life, the Remainder to the Wife for Life, the Remain- Raym 36. 
der to the Heirs of their Bodies; they levy a Fine with Warranty to B. the Stevens v. 


Baron and Feme die without Iſſue; the next Perſon in Remainder (being 48 
a Daughter by a former Venter) brings an Ejettment. The Baron here feemed io the 


has but an Eſtate for Life; and there is no diſplacing and diveſting of Court chat 
any Remainder but the Fine operates only as a Grant of Ceſtuy pur vie, the Eſtate is 
and the Remainder in Tail which they may lawtully grant, and does eued- 


; ; Ty : d doth 
not diſturb any Eſtate in Remainder ; and it there were any diſplacing gicfer from 


ot the Eſtate, yet it is but at the Election of him in Remainder as it Bredon's 
he will bring his Formedon, and admit himſelf out of Poſſeſſion. But Caſe. Sed 
if there be no Diſcontinuance, the Warranty will be no Bar, as in Sey- Sper ear By 

: Trin. 13 Car. 2. B. R. Stephens v. Tse 
mour's Caſe, x Lev. 36, 37. Trin. 13 Car. 2. B. R. Steph pl. 10 S. C. 
Britridge. DE n t . reſolved per 
| | | | ws | | Cur. that ir 
ie no Bar; And that the Eſtate Tail in the Baron and Feme was not executed becauſe there was an in- 
tervening Remainder limited to the Wife, which is an Impediment, the which Eſtate is not drown'd, 
but remains diſtin&, inaſmuch as they take by undivided Moieties. But it was agreed by all, that it 
the Eftate Tail had been executed, the Fine had been a Diſcontinuance of the Remainder in Tail, 
ard the Warranty had barred. | AS. | | | 


17, Tenant in Tail has the Right of Poſſeſſion inherirable, and 
therefore he hay diſcontinue the ſame in Fee by. his Feoff ment, becauſe ſince 
be has an inheritable Poſſeſſion, it follows of Conſequence, that he may 
alten it without any Diſſeiſin to 7 Perſon ; but if he only es ; 


— 
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Leaſe for Life, be executes but part of his Power; tor ſince he hud a Pl. 
ſction inheritable, he trom that Poſſeſſion has Privilege to alien in Fee 
without Diſſeiſin to any one; and therefore if after [uch J.caſe for Life 
he grants the Reverſion in Fee, and Tenant for Life attorns, and after 
Tenant tor Life dies, aud the Grantee of the Re verſion enters in the I 
of Tenant in Tail, this is a Diſcontinuance of the Fee; tor ſince he had 
originally an inheritable Poſſeſſion, this is an Execution of tue tarther 
remaining Patt of his Power, and amounts to aa Alienation of the Fee 
by a ſecond Feoflment ; for having originally an inheritable Poſſeſſion 
he might diſcontinue the ſame in Fee; and when he executes bur Dart 
ot his Power, the reſt remains in him; and rhereiore if he have airer- 
wards Opportunity in his Lite he may execute it by a lecond Alicng. 
tion. Gilb. Treat. of Ten. 116. 

18. If Tenant in Tail makes a Leaſe for Life, and dies, and the Re. 
derſhon deſcends to the Iſſue, and the Iſſue grants ihe Re venſion with War. 
rau, and Tenant for Life attorns, and dies, and the Grantee enters, and 
the Iſſue dies leaving à dn; this is no Diicontinuance, but the Son ma 
enter; tor he is not barred by this Warranty; tor the Iſlue in this Cate 
only transfers the Reverſion, and not the Poſſeſſwn, or Right of Poſ- 
ſeilion; and therefore Iſſue in this Cale is not repelled from claiming 
che Poſfeſſion, which was never transferred to the Grantee, and to 
which the Warranty was never annexed ; for it were abſurd to conſtrue 
the Warranty to extend to the Poſſeſſion of that which never was in bo. 
/e/fron at the Time when the Contract was made. Gilb, Treat. of Ten. 

118, 119. | 


(D. 2) What is an Impediment to it. 


L. 1 N Aſſiſe. If a Man ſeiſed in jure Uxoris leaſes the Land 20 B. for 
Life, and after grants the Rever/ion to F. in Fee, and ates, and alter 
B. dess, the Entry of the Feme is lawful, for there was no Diſcontinu- 
ance bur tor the Lite of B. for the Revertion in Fee is not diſcontinued, 
becauſe the Baron died before the Tenant fir Life, fo that the Reverſion 
wy not executed ia his Life. Br. Diſcont' de Poſſeſſion, pl. 15. cites 33 
ATT 6, | | 
Held upon 2. A Term is no * ogg to a Diſcontinuance. Arg. 2 Jo. 11 Hill. 


871 1 28 Car. 2. B. R. in Cafe of Pigot v. Salisbury; cites Co. Litt. 332. 


that where Tenant was for Life on Condition on ſuch Act done to have for Years, and Leſſee did the 


Act by which he became Tenant for Years, and after he in Remainder levyd a Fine, he thought this 
was Diſconrinuance, being levy*d after he was Leflee for Years, but it had b ev otherwile had it 
been during the Time of his being Leſſee for Lite. Roll K. 188. pl. 21. Paſch. 13 Jac. B. R. Sir 
George Reynell. 7 | 


3. Reverſloner in Tail expeltant on Eftate for Life made a Feoff ment by 
Conſent of Tenant for Life; This is no Diſcontinuance of the Remainder 
over; for it is a Maxim in Law, That he that bas wo Freehold in the 
Land, canuot diſcontinue any Eftates therein; and a naked Aﬀent ot 

Tenant for Lite to the making the Feoffinent did not amount to a Sur- 


render of the Eſtate to the Reverlioner, Carch. 110. Hill. 2 W. & M. 


in B. R. Swift v. Heath. 


© & 


* EE 


a. 


- Diſcontinuance. 


(E) Of what Things it may be. 


A Difcontinuance may be of a Copybold in Tail (admitting 
this to be a Tail) as by a Recovery in a Real Action in 


the Court of the Lord. Co. 4. Oeale 23. (But Mote, That this 
is more properly a Bar kor the Time than a Oiſcontmuance, as it 


ſeems £0. me.) Mich. 43, 44. Eltz. B. R. per Curiam. Morris“ 
2. Ik Faron and Feme are ſeiſed of Lands in the Right of the 
Feme, alnd leaſe it to another for Liſe, this is not any Diſcontinu- 
ante, for this is the Leaſe of the Feme till Oilagreement, Contra 
18 Ed. 3. 39- 54. 18 All. pl. 2. 8 
z. Rent cannot be diſcontinued. Br. Formedon, pl. 65. cites 33 


E. 

2 In Extry ſur Diſſeifn they were at Iſſue, and after came the 72. 
nant, and pleaded Confirmation of the Demanaant made to him after the 
laß Continuance, Not the Deed after the laſt Continuance is no lea; tor 
if it was his Deed before it is a Bar; for it is ſo conſeſs'd in Effect, nor 
he ſhall not ſay that it was deliver'd before and not after, but way ſay 
that it was made before the laſt Continuance by Dureſs, Abſque hoc that it 


ws made after the laft Continuance. Br. Faits, pl. 90. cites 21 H. 6. 9. 
5. It Tenant in Tail of a Rent grants it in Fee, this is no Diſconti- 


nuance; for it is by Grant without Livery, which is only his Intereſt 
which he may lawiully grant. Br. Diſcont' de Poſſeſſion, pl. 3. cites 
21 H. 6. 52. and 41 Atl. 48. 

6. Rent in Groſs lies not in Diſcontinuance, but Rent Parcel of & 
Mandi may be diſcontinued by Feoffment of the Manor. Br. Diſcont' de 
Pottethon, pl. 36. cites 21 H. J. 34. 


J. II A. xs Lenant in Tail, Remainder to B. for Tears, Remainder ia 


Tec to A. After wards B. conveys his Eſtate to the King, and A. makes a. 
Fof/ment, this is a Diſcontinuance, notwichſtanding the Term which is 
in the King; For he by this Term has not any Poſſeſſion in the Land. 
2 And. 210. pl. 29. in the Court of Wards in Clyve's Caſe. 

5. 7Ter24t in Tail Remainder tothe King levies a Fine, with Proclama- 
tions. 1: was holden it thall bind the Iſſue, not wichſtanding the ſav- 
ing in the Starute 32 H. 8. for that here is not any Reverhon in the 


Ning, but a Remainder, of which the Statute ſpeaks nothing; but yet 


this Fine does not deveſt the Remainder out of the King, but the Conu- 
bee thall have a Fee determinable upon the Tail. Mo. 115. pl. 255. 
Patch. 2b Eliz. Jackſon v. Darcey. | : 

9. A. makes a Gift in Tail to B. who makes a Gift in Tail to C. C. 
makes a Feoffment in Fee, and dies without Iſſue. B. has Iſſue and dies. 
The Ie of B. Mall enter; for although the Feoffinent of C. did diſcon- 
iinue the Reverſion of the Fee Simple, Which B. had gained upon the 
Eſtate Tail made to C, yet it could not diſcontinue the Right of the 
Entail which B. had, which was diſcontinued betore; and therefore 


= 


when C. died without Iſſue, then did the Diſcontinuance of the Eſtate Tail 
B. which paſſed by his Livery, ceaſe, and conſequently the Entry of 
the Itlue ot B. lawtul 3 which Caſe may open the Reaſon of many other 


Caſes. Co. Litt. 327. b. 

10. A Grant by Deedof ſuch Things as do lie in Grant and not in Livery 
of Seiſin, works no Diſcontinuance. But the particular Reaſon is, for 
that of ſuch Things the Grant of Tenant in Tail works no Wis 

| either 


* 4.4 ———_— 


— 
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either to the Iſſue in Tail, or to him in Revertion or Remainder 5 
| uli hing does paſs but only during the Life of Tenant in Tail, which 11 
ful, and every Diſcontinuance works a Wrong, Co. Litt. 332. a. 5 
Br Diſcon” 11. It Tenant in Tail of a Rent Service &c. or of a Reverſion, or R,.. 
of Poll. pl. mainder in Tail Ec. Grants the ſame in Fee with Warranty, and leaves 
7 1 Aſſets in Fee fimple, and dies; this is neither Bar nor Diſcontinuance 

| 7. 9. : . . p 9 
— {bid. pl. the Iſſue in Fail, but he may diſtrain for the Rent or Service, or en. 
34 S8. P ter into the Land after the Deceaſe of Tenant tor Life. Bur if 7 / 
cizes 21 f. ſuue brings a Formedon in the Deſcender ; and admits himſelf out of Poſſeſſion 
* then e ſhall be barred by the Warranty and Aſſets. Co. Lit. 332. b. 


_—__— 


(F) Diſcontinuance. 
Of what Eſtate or Intereſt. 


1. F F a Man be ſeiſed of a Manor with an Advowſon appendant in Tail 

aud dies, his Heir enters and endows his Mother of the third Part 

of the Manor, and of the third Part of the Advowſon to preſent by turn, 

and after takes Feme, and conveyd two Parts of the Manor, and the 

Rever/on of the third Part, and of the Advowſon in Demeſne, and in Re- 

verſion in Fee, and re-takes an Eſtate to him and his Feme for their Lives, 

the Heir cannot diſcontinue the third Part of the Manor, nor the third 

Part of the Advowſon in the Lite of the Tenant in Dower, becauſe ic 

remains in Reverſon, and therefore his Grant ot it ſhall nor ſerve buc 

for his Lite. And if be grants two Acres of the Manor, and the Advou- 

ſon to V. N. in Fee aſter that he has preſented twice, and atter he and the 

Tenant is Dower die, and the Church is void, his Feme thall have the 

Preſentation, and not the Altenee, becauſe it is but a Grant of ir, and 

not a Diſcontinuance, and the Grant 1s not good, tor the Baron is 

dead. Quod Nota, by Award. Br. Diſcon' de Poll: pl. 10 cites 23 

Aſſ. 8. | 

| | 2. If Tenant in Tail endous his Mother and after grants the Reverſſen, 

| and rhe Tenant attorns, this is no Diſcontinuance, Per Huſſey, Brian, 

| and Fairfax. And it Tenant in Tail of a Rent in Pollethon makes 

Alienation with Warranty, and the Tenant attorns, it is a Diſconti- 
nuance. Br. Diſcont' de Poſſ. pl. 19. cites 4 H. J. 17. 


For more of Diſcontinuance in General, See Baton and Feme. 
Cut in Vita. Fine. Formedon. Jointreſs, Perpetutty, Beco 
very Common, Remainder. And other Proper Titles. 


Diſcovery. | 


Diſcovery. 
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(a.) Bill of Diſcovery. Good. In what Cafes in 5. (5 K. 


General. 4 14 


[. EFENDANT enforced to ſet down apon his Oath whether 
his Leaſe was expired or not. 25 Eliz, Toth. 69. 

2. Where the Complainant will ref upon the Oath of the Defendant, 
and be contented to be judged thereby, there the Oath of bewraying is 
hardly granted. Cary's Rep. 15. | 

3. A Bill was brought for Tithes of Conies due to him by Cuftom, to 
pay the Tenth Coney or the Value of it, and to diſcover how many he had 
ed. The Detendant, by Anſwer denied the Cuſtom, but made no Dij- 
covery as to the Number kilPd, or the Value of them. Exception being 
taken thereto, the Court held, that he need nor diſcover, there being 
a full Anſwer given to the Thing in Demand, by denying the Cuſtom 
which ſhould be tried before he be bound to diſcover, but the Court 
thought fit that if this Matter ſhould be found againſt the Defendant, 
he ſhould be examin'd upon Interrogatories to diſcover his Know- 
lelge, and an Iſſue was directed to try the Cuſtom. And the Court con- 
ceived the Cafe ftronger tor the Detendanr, the Demand of Tithes of 
Conies berng againſt Common Right. Hard. 188. Paſch. 13 Car. 2. in 
the Exchequer. Randall v. Head. | 

4. And the Murt held that it would be the ſame if che Plaintiff up- 
on a feign'd Suggeſtion ſhould pray that a Defendant diſcover what 
Writings he has, or what Goods or other Things upon a Pretence that he 
is Joiuteuaut with him, and ſo as to what he has got by his Trade, 
which would be {trangely incondvenient; But where that is no ſuch great 
Incoavenience, as upon a Bill againſt an Executor to diſcover Aſſets 
upon a Bond or Debt, there he muſt anſwer though he denies the Debt; 
becauſe it concerns the Act of another Perſon, and Aſſets are preſum'd, 
and in ſuch Caſe there is no Inconvenience. Hardr. 188. Paſch. 13 
Car. 2. in the Gale of Randal v. Head. 

5. A. ſeis'd ot Lands in Fee covenants by Deed in confederation of 
15007, to ſettle all his Lands of which he was then ſeiſed, fo that on 
A's Death they ſhould come to B. and his-Heirs, and allo to leave B. 
all bis Perſonal Eftate (except &c.) and allo that all the Lands which he 
thould purchaſe atter per Date ot the ſaid Deed, {ould be ſo purchas'd 
tha after A's Death they ſyould come to B. A. by a former Decree was 
order'd to convey the Lands he was ſeis'd of at the Time of the Deed 
executed. And having purchas'd Lands ſince B. brought a new Bill 
tor Diſcovery ot the ſame. B. demurr'd, for that the Plaintiff hath not 
entitled himſelf thereto, and the Demurrer allow'd. Fin. R. 230. Trin. 
27 Car. 2. Coke v. Biſhop and Verdon. : | 

6. Where the Entail was diſcontinu'd by Feoffment the Court would Yern. 212. 
net oblige the Detendant to diſcover where the Freehold was to enable the * 5 
PLintift to find cut: a Tenant to the Præcipe, againſt whom to bring 6 (at 2 
als Formedon. 2 Vern. 345 pl. 318. Hill. 1699. in Caſe of Bowater Stapleton v. 
. Ely, cites it as the Cafe of Sharrard v. Stapleton. | Sherrerd. 
6 X 7 Plaintiff 


£28 Diſcovery. 

þ 7. Plaintiff not intituled to Diſcovery without verifying his Title 4; 
Law. MS. Tab 1713. D. Hamilton v. Fleetwood. 

g. Whether a Plea of the Statute of Limitations be a Bar to a Diſcove. 

ry, and whether the Point of the Plea ought not to be conſidered firſt, 

MS Tab. Dec. 12, 1121. Earl of Broadalbine v. Earl of Cathne(; 


9. Chancery never allows a Bill ot Diſcovery in Aid of the Feeleji. 
aàſtical Furifdittoa ; Per Ld. Hardwick. Mich. 1738. Dun v. Balguy. 


—"—— 


* 
* 


(B) Eill of Diſcovery allowable in what Caſes. 
Where it will ſubject a Man to Penalty or Forſeiture. 


I. HE Plaintiffs exhibited a frivolous Bill without a Coun- 
{cllor's Hand, and got an Injunction for Stay of any Suit to 
be commenced in any of her Majeſty's Courts but in this; which 
Ful pu na and tInjundion being ſerved, ſeemed to be Counter ſeit; there- 
fore ordered a Subpœna be awarded againſt the Plaintitis, as well to 
ſew 4 whom they had the ſaid Writ, and to anſwer their Miſdemeanors, 
as alſo to pay the Defendant Coſts for his unjuſt Vexation. Cary's 
Rep. 152, 153. cites 21 Eliz, Ap. Edward ap Hugh, and David ap 
Jenkin v. Ralph Jenkin. | 
2. M. was notentorced by Anſwer to diſcover a Forfeiture to his own 
Hurt. Toth. 69. 32 & 33 Eliz. 
Defencant 3. The Plaintiff prefers his Bill to have the Defendant's Anſwer, 
1 _ Whether the Contraft was to receive more Monies for Iutereſt than was 
cloſe Matter Warrauted; Demurrer unto, but over-ruled, and it found that the De- 
of Uſury. fendant lent it without Conſideration, then to take the Forteiture, 
Toth 135. Toth. 87. 25 Eliz. Cotton v. Foſter. | 


CItcs 22. 
Eliz. Fenton v. Blomer. 


4. One who had a Covenant to deliver Enidences, exhibited his Bill, 
ſuppoſing certain Deeds to remain in the Covenantor's Hands ; the Opi- 
nion of the Court was, the Detendant needed not to anſwer, becauſe he 
ſhould thereby diſcloſe Cauſe of Forſeiture of the Bond. Toth. 80. 
Mich. 38 Eliz. Wolgroie v. Coe. F 

5. A Bill upon a Penal Statute, claiming one Half to the Queen and 
another to the Party difallow'd by my Lord's Opinion, though not 
mentioned in the Order, Toth. 80. Trin. 39 Eliz. Coward v. Welt. 

6. The Counteſs of Mountague claimed the Ward/bip of the Body of 
the Heir of a Tenant of hers, which was efloyned from her; the, 
ſuſpecting ſome of the Heir's Friends, exhibired her Bill in Chancery; 
and it ſeemed they ſhould ot an/wer to charge themſelves criminally, 
eſpecially in this Caſe, where ſo great a Puniſhment as Abjuration may 
tollow &c. Cary's Rep. 12, 13. 

7. Defendant order'd to anſwer, though it be 20 his Prejudice by Sta- 
tute Laus. Toth. 74. Trin. or Mich. 4 Car. Eland v. Cottington. 

8. Although Criminal Cauſes are not here to be tried directly tor the 
puniſhing of them, yet incidently for ſo much as concerneth the Equity 
of the Cauſe they are to be anſwered. Toth. 74, Wakeman v. Smith. 

9. A Commiſſioner to anſwer Bribery and Corruption. Toth. 74 
Trin. 6 Car. Wing v. Swain. | 


10. On 
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Di ſcovery. 
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10. On a Demurrer to diſcover what Waſte he had done, the Demur- This ſeems | 


rer was allowed. Arg. Comins's Rep. 664. cites 11 Car, Attorney Ge- 
neral v. Vincent. 


1 


urrer was allowed. MS. Rep. 


11. Bill by the Attorney General againſt a Perſon Outlauw'd to diſco- 
ver his Real and Perſonal Eftate, and what ſecret and fraudulent Gifts 
and Conveyances he had made, tor that he was Outlaw'd, whereby his 
Goods and Profits of his Lands were forteired. Defendant demurred, 

aia nemo tenetur prodere ſeipſum, and to diſcover his Eſtate upon a For- 
teiture, but held that he muſt anſwer, becauſe the Protector is intitled 
to his Eſtate by Courſe of Law, and the Outlawry is in Nature of a 
Gilt to the King or a Judgment, and a common Perſon may have a 
| Bill of Diſcovery in the like Caſe to exable him to take out Execution, and 

he was ruled to anſwer ; Quod Nota. Hard. 22. pl. 6. Mich. 1655. 
in Scacc. The Protector v. Lord Lumley. * 
12. A Bill was to diſcover, Whether the Defendant did not conceal the 
Cuſtoms and Exciſe upon 260 Casks of Curiants imported, and had en- 
deavoured to corrupt the Cuſtom-houſe Officers by promiſing 40 I. Reward 
to conceal it. On Demurrer by the Defendant the Court inclined to 
think he ſhould nor be compelled to make a Diſcovery, unleſs the At- 
torney General waived the Proceeding for all Forfeitures. Arg. Co- 
myns's Rep. 664 cites Hard. 137, 138. [Hill. 1658. in Scacc. ] The 
Attorney General v. Mico. - 

13. The Diffrrence is between Cauſes Criminal and Civil; If an Offen- 
ger be once legally convicted of an Offence, whereby he ought to forfeit 


hs E/late, then it is Jawtul and proper to preter a Bill to diſcover 


what Ettare in Lands and Goods he then had, as in Caſe of an Out- 
lawry cr Attatuder &. tor that the Effect of ſuch a Bill is only to 
diſcover what is torieited already, and not to diſcover a Cauſe of For- 
teiture. Arg. Hard. 145. in the S. C. 

i4. Deten1ant ſhall nor diſcover any thing againſt himſelf ro charge 


himſelt with the Penalty of a Bond of Arbitration. Chan. Rep. 142. 


15 Car. 1. Biſhop v. Biſhop. 


15. The Husband deviſed ro his Wife an Eſtate and Intereſt in ſeveral 8. C cited 
Goods and Things ro be held and enjoy'd by her during her Wi- Co 
dowhood. On a Bill brought againſt her ro diſcover, Whether married | 
& not, in order to prove a Forfeiture of her Eſtate, the demurred, and Geo. 2. 


the Bill was diſmiſſed. 2 Chan. Rep. 68. 24 Car. 2. Monnings v. 
Monnings. | 


16. A Man is mot bound to diſcover what may ſubje& him to the Or to Forfe;. 


Penalty of an + At of Parliament. Vern. 109. pl. 98. Mich. 1682. Bird =—_ * : 


Salk. 550. 


v. Hard wick. 5 


— 


Firebraſs's Caſe. 
2 Vern 244. pl. 229. Mich. 1691. African Company v. Paris. 


for Lite committing Waſte, or levy ing a Fine 


v. Sidwell. 
* India Company v. Blake. Fin. R 117. S. P. 


As whether he agreed to give a Gunſellor a Sum in Groſs for Care ard Pains. For it is within 


the Statute of Maintenance. Fin. R. 75. Eill. 25 Car. 2. Penrice v. Parker, 


17. Bill for TZithes; Defendant demurred becauſe he had not offered 


by his Bill ro accept ot the ſingle Value, and yet alleged in his Bill 
that the Deſendant had carry'd away the Cora &c, wichout ſetting 


printed for 
11 Geo. and 


was a Bill 
brought againſt a Copy holder for a Diſcovery of Timber cut down more than he could juſtity. The 


Defendant demurred, becauſe it would ſubject him to a Forfeiture, as being Waſte, and the De- 


But where it is by bis * on Agreement, though it is a Penalty, he mult diſcover. 
ris. Or where the Perſon requiring 
it has the Power, and offers to remit ſuch on And this is the conſtant Rule in Caſes of Tenant 


c. or any other Forfeiture, unleſs the Forfeiture is 
remitted he is not bound to diſcover. See G. Equ. R. 187. Arg. HilL 12 Geo 1. in Caſe of Gaſcoign 


Diſcovery. 


—C 


MS Rev. 
March 19, 
- 1536, Smith 
v. Read. 
S. C cited 
Comyns's 
Rep. 665. as 
determined 
by Lord C. 
Hardwick, 
that the De. 


not ubliged 
to diſcover 
by Anſwer, 
whether he 
be a Papilt 
or not; in 


Marriage of 
Mrs. Pain 
with Mr. 
Smith, a 
Settlement 
A made ta 


tat Caſe on 


forth the Tithes according to the Statute ; It was urged for the De. 
fendant, that ſhould he anſwer, che Plainciti would preſentl g0 Q 
Law, aod give his Anſwer in Evidence, and recover the rreble Value 
of che Tithes, and a Court of Equity ought not to aſſiſt in recovering: 
Penalty, nor compel a Diſcovery of a Forfeiture ; but over-ruled the 
Plaintiff in this Caſe being only Executor of a Parſon, and nor the Par. 
ſon himſelt, and fo not intitled to a Forteicure on the Stature, Vern 
60. pl. 57. Mich. 1682. Anon. G 

17. Bill was brought to diſcover Simony; Defendants demurred, and 
the Demurrer was allowed. Ch. Prec. 214. pl. 176. Hill. 1702, At- 
rorney-General for Hindley v. Sudell, Hesketh, & al'. 

18. A Bill was brought at the Relation ot ſeveral Frecmen of the 
Heavers Cumpauy againſt the Defendants, Wardens &c. of the ſaid Com. 
pany, ſetting forth their Charters of Incorporation and Rules, but that 
the Detendants had been guilty of many Breaches thereot, and had 
oppreſſed the Freemen &c. and mentioned ſome Particulars, and tor 2 
Diſcovery ot the Reſt, and that they might be decreed tor the tuture ty 
obſerve « he Charters, and to have an Account of the Revenue of the Cor. 
poration, which the Defendants had miſ-ſpent &c. was the End ot the 
Fill; ro wtich-the Detendants demurred, becauſe as to part of the Bill 
it was to ſubjet them ro Proſecutions at Law, and to a Quo Warranty 
and as to the other Parts, the Plaintifls had Remedy by Muudamus, Is 
formativa, Or otherwiſe, and not here; and of the {ame Opinion was 
my Lerd Keeper, who ſaid it would uſurp ioo much on the King's 
Bench, and that he never heard of any Precedent for ſuch a Caſe as this, 
and ſo ullowed the Pemurrer. Abr. Equ. Caſes 131. Mich, 1705, At- 
torney-General v. Reynolds, & al. 

19. 11 A. fleals Gods from B. and ſells them to C. and A. rakes them 
frem C. the Vue, C. may ſue A. in Fquity to diſcovet his Title to theſe 
Gu Gs, and A. thall be intorced to anſwer. Holt's Rep 50, pl 6. 
Mich. 5 Aim, in Caſe of Gawne v. Grandee. - | 

20 W hkcore teveral are Partners ia an unlawful or clundeftine Trade 
and ue of thew trings a Bill 0 Diſcovery againſt the others, it is no good 
Plea that their Arſwer may ſubject them to the Penalty of an Act ot 
Pai hament; tor by their going on in ſuch Trade they ſrem'd to have 
irc ely waived that Unlawfulneſs as between themſel ves; fo the Plea was 
diſallowed, and they were ordered to auſwer. G. Equ. R. 185. Hill. 
12 Geo. 1. Galcoyne V, Sid well. | | | 

21. Lp the Marriage of Mr. Payne with one Mrs Gage, Laus in 
the (unt of Surry were ſettled and convey'd to ihe Uſe of the Husbard 
and I ife for their Lives, and the Life of the Survivor ot them, then is 
the Lie of the firft and every other Son ix Tail Male, Remainder to the 
Right Fleirs of the Husband. The Marriage took Ettect, but Mr. Payne, 
the Husand, died ia the Life-time of his Wife without leaving any 1ſut, 
having deviſes all his Lands to his Wife and her Heirs. 

In 173 Mrs. Payne, the Wife, deviſed ail her Real Eft ate to the De- 


Fendant, ſulject to a few Legacies mentioned in her W ill, but liv'd and 
ferdant was dH a Papt; But that being difficult to prove at Law, the Plaincil 


Mr. Smith, who had married Eliz. Payne, Heir at Law to Mr. Payne 


riage-Settlement and Will of Mr. Payne, the Husband, under which Mrs. 
Paine claimed, and in particular praged th t the Defendant might diſe 


cover whet her Mrs. Page, the Wiſe, under whom the Defendant claim d, 


was a Papift or not. 


As to ſo much of the ſaid Bill as ſought a Diſcovery from the De- 
fendant whether Mrs. Payne was at any Time, and how long betore 
her Marriage with her Husband, a Papiſt, and profeſs'd the Popiſh Re- 
ligion, and continued fo till her Death, and whether as ſuch ſhe was 


incapable 


and his Wite, fled their Bill againſt the Defendant to ſet aſide the Mar- 


— 
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incapable and diſabled by the Laws of the Realm, to purchaſe either the Uſe of 
in her own Name, or in the Name of any to her Uſe, or in Truſt for e and 
her, any Manors, Lands, Tenements, Hereditaments, Eſtates, Terms, thelr I ives 
or any Intereſt or Profits whatſoever out of Lands; the Defendant and after to 
pleaded the Deeds of Settlement made upon the Marriage of Mr. Payne the firſt and 
and his Wife, as alſo the Will of Mr. Payne, the Husband, under 1 
which the claimed, as alſo the Will of Mrs. Payne, under which the oa 3 
Defendant claimed; and for Plea further ſaith, that by an Act of Parlia- Remainder 
ment made in the 1ith and 12th Year of his Majeſty King William the to Mrs. Pain 


making Proleſſion of the Popiſh Religion thould be diſabled, and was rg org 
thereby made incapable to purchaſe either in his or her own Name, or dant; and 
in the Name of any other Perſon or Perſons to his or her Uſe, or in the Bill was 
Truſt for him or her, any Manors &c. And that all and ſingular Eſtates, 5 diſcover 
Terms, and any other Intereſt or Profits whatloever out of Lands to be een * 
made, ſufler'd or done to and tor the Uſe or Behoot of any ſuch Perſon a Papiſt, in 
or Perſons, ſhould be utterly void to all Intents and Purpoſes, which Caſe 

Upon arguing this Plea it was inſiſted upon for the Detendant, that the vo 
it was a Standing Rule in this Court, that no Perſon was bound to dif- v no * 
cover what might ſubject him to the Penalty of an Act of Parliament. Plea to this 
That the Statute 11 and 12 Wm. 3. was a Penal Law, and that the Bill, Lord 
Party who would take Advantage of ſuch a Law, ought not to be aſ- 3 
ſiſted in a Court of Equity, which never helps a Forteiture. He that . 
would claim any Thing forfeited, muſt make out the Forfeiture him- was nor 
ſel t; lor no Perſon is obliged to diſcover a Fact, which Fact would be obliged to 
2 /\v1:citure of his own Eitate. If a Copyholder commits Waſte, it is a anſuer. 
Forteiture of his owa Eſtate to the Lord of the Manor; But if the 
Lora of a Manor cames into this Court for a Diſcovery whether the Copy- 
n der nas been guilty of Waſte or nor, the Copyholder is not bound to 
aifww ; tor no Law in the World obliges a Man ro accuſe himſelt, It 
an EH u¹α, is given tO a Woman durante Viduitate ſua, the is not bound to 

diſcover whether fre is married or act, becauſe the Diſcovery of that Fact 
might be the Lots ot her Eſtate. 2 Chan. Rep. 68. which Caſe they 
attrny'd to be Law. | 
That Du/av:l.ties and Forfeitures were of the ſame Nature; that a total 
Incapacicy or Dilability to hold at all (which is the Caſe of Papiſts) 
was ccitainly as much a Penalty as a Forteirure of an Eſtate which the 
Party was betore Capable of holding. That as Mrs. Payne would nor 
have been obliged in her Lite-time to diſcover whether the was a Papiſt 
or not, 10 the Defendant who claims under her will not be obliged ro 
diſcover ir, becauſe he ſtands in her Place. To all which might be ad- 
ded, that this and other Acts of Parliaments made againit Papiſts crea- 
ting Diſabilities and Penalties were hard Laws made to reſtrain People 
in the Exerciſe of their Religion according to their Conſcience, and 
thereſore would never be help'd in a Court of. Conſcience as this Court 
Was. 
On the other Hand it was inſiſted for the Plaintiff, that it was not 
their Buſineſs to examine whether the Acts of Parliaments made againſt 
Papiſts were hard Laws or not; they were Laws, and that was ſuffici- 
ent tor their Purpoſe; that this was not the Caſe of a Forſeiture, but it 
was to diſcover a Fact which, if true, the Eſtate was never in Mrs. 
Pay ne, becauſe the Act of Parliament makes all Papiſts abſolutely in- 
capable ot being Purchaſors; if ſhe was a Papiſt, the Eſtate never velt- 
ed in her, and as ſhe was not capable of holding ir, the could not give 
it away to the Deſendant, the Detendant theretore could never torteir 
the Eſtate; tor no Perſon could be ſaid to forfeit an Eſtate he never had. 
An Alien is incapable of holding Lands at the Common Law, but it is 
clear that he would be obliged to 1 he is an Alien or 

63 nor, 
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d, it was amongſt other Things enacted, That every Papiſt or Perſon n Fee, who 
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not, and his Diſcovery ot that Fact whether he is fo or not, can never 
be a Forteicure of his Eftate, becauſe he never had a Right to it. 8, 
in Caſe ot a Baſtard who is Nullius Filius, and incapable of claimin 
Lands by Deſcent, he ſhall diſcover whether he be fo or not tor the 
ſame Reaſon. So a Perſon claiming under a Bankrupt whoſe Goods are 
veſted in the Aſſignees tor the Benefit of the Creditors, mult diſcover 
whether the Perſon under whom he claims was a Bankrupt or not at the 
Time of the Conveyance. That all theſe Caſes depend on the ſame 
Reaſon, and were no Forfeitures, becauſe the Eſtates were never in 
chem. So if Mrs, Payne was a Papiſt, the was incapable of having 
the Eſtate herfelt, ſo could not give it away, and therefore the De- 
tendant could never forteit it, becauſe the Eſtate Was never in him. 

But my Lord Hardwicke was of Opinion, that the Defendant way 
not obliged to diſcover whether Mrs. Payne was a Papiſt or not; that 
there was no Rule better eſtabliſhed in this Court, than that a Man 
hall not be obliged to anſwer to what may ſubject him to the Penalty 
of an Act of Parliament. No Perſon can doubt whether this be a Pe. 
nal Law, and whether the Clauſes relating to Papiſts are not Penalties 
impoſed on all Perſons exerciſing that Religion. It is objected that 
chis is not the Caſe ot a Forteiture, becauſe the Eſtate was never veſted, 


and therefore can never be deveſted; yer it all falls under the fame 


Reaton, and an Incapacity or Diſability ro hold at all created by Act 
ot Parliament is certainly as much a Penalty as the Forfeiture of an 
Eſtate by a Perſon who had a Right to enjoy it before that Forfeiture. 
That this is wot Jike the Caſe of an Alien or Baſtard, who are incapable 
by che general Laws of the Realm to inherit; for this is a Diſability 
created by an Act of Parliament. That what ſway'd with him much 
was the great Inconvenience that would follow, thould this Plea be 
dilallow'd, for that there would be nothing in this Court but Bills of 
Diſcovery whether ſuch and ſuch Perſons were Papiſts or nor, and no 
Body knows what Confuſion would follow. 3 

His Lordſhip held, that as Mrs. Payne was not obliged to diſcover 
whether ſhe was a Papiſt or not, ſo likewiſe che Defendant who claim'd 
under her was not, and that in that Reſpect there was no Difference 
between the Party herſelf and the Perſon who derived his Title from 
her 'The Plea was allow'd. | 

22. Giles Meredith being ſeiſed of the Lands in Queſtion in Fee, 
died leaving three Siſters, all ot them above the Age of Eighteen 
Yeats and Six Months and profeſſing the Popith Religion viz. the De- 
tendaats Catherine Cecily and Mary who was married to the Deten- 
dant Watkins who was a Proteſtant. | 

And now the Plaintifis brought their Bill in Right of the Plaintiff 
Mary who was the next Proteſtant kin (ſetting ſorth their Caſe as above) 
againſt the ſaid Deſcendants Catherine Cecily and Watkins and his 
Wite in Order to compel them to diſcover het her at the Death of the 
ſaid Giles Meredith they were not ſeverally of the Age of Eighteen Tears, 
and fix Months and upwards, and were not educated in and profeſs tht 
Popiſb Religion and whether they had not refuſed to taks the Oaths preſcri- 
bed by the Ad of the 11 & 12 FV. 3. and thereby incapacitated from hola 
ing any Lands Sc. by Deſcent or otherwiſe, and whether Plaintiff Mary 
is not next of Kin to the late Father of the ſaid Giles Meredith, and to the 
ſaid Giles Meredith, as alſo to the ſaid Defendants Catherine, Cecily, and 
Mary, and thereby, aud by the ſaid Act intituled to the Premiſſes during 
ſuch Incapacity. 

To ſuch Parts of the ſaid Bill as ſought a Diſcovery, whether the 
ſaid Defendants were not educated in, and did not then, and at the fi- 
ling the Bill profeſs the Popiſh Religion, and whether they were not 
at the Death of Giles Meredith of the Age of Eighteen Nr 5 

Nontmns 
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Months and upwards, or What other Ages, and whether they had not 
incurred the Penalties of the ſaid Act, and were incapable of holding 
and enjoying Lands &c. by Deſcent or otherwite, and whether che 
plaintiff Mary was not next Proteſtant of Kin to the Father of the ſaid 
Giles Meredith and of the ſaid Giles Meredith and alſo ro theſe De- 
ſendants, and thereby intitled to enjoy all the ſaid Lands during the 
ſuppoſed Incapacity of thoſe Detendants. The Defendants pleaded the 
{1d Statute of the 11 & 12 W. 3. 1ntituled An Act tor the further pre- 
venting the Growth of Popery, in Regard that ſuch Diſcovery might 
ſubject them to the Penalties, Forfeitutes, or Diſabilities of the ſaid 
Act. | 

The Plea was allowed. Comyns's Rep. 661. Paſch. 12 Geo. 2. in 
Scacc. Jones & Ux' v. Meredith & al'. 


(C) Bill of Diſcovery after Verdict or judgment. 


1. IN an Action on the Caſe a Verdict paſſes againſt the Plaintiſf for 
want of being able to prove a Letter wrote to him by the De- 
fendant, the Plaintiff brings a Bill to clear up this Matter; Deſendant 
pleads he Verdict, and that the Effect ot the Letter was given in Evi- 
dence at the Trial, and demurred for want of Equity, and Plea and De- 
murrer allowed. Chan. Caſes 65. Hill. 16 and 17 Car. 2. Sewell v. 
Freeſtone. | 

2, Money was paid in Part of an Account for Goods, but the Re- 
ceipts were loft, and ſo the Whole was recovered ar Law, Per North 
K. you come too late for a Diſcovery after a Verdict. Vern. 176. pl. 
169. Trin. 1683. Barebone v. Brent. 

3. A. having recover'd Judgment at Law for 1400 J. againſt J. S. 
brings a Bill charging that J. S. had convey'd his Eftate to Truſtees, and 
had ent 1000 J. to B. in C*s Name, and praying that this might be Jia- 
ble to A. s Debt; Deſendant demurred, tor that he in his Life-time is 
not bound to diſcover his Perſonal Eſtate; and Demurrer over-ruled. 
Vern. 398. pl. 370. Paſch. 1686. Smithier v. Lewis. 

4. A. obtains a Judgment againſt B. and brings a Bill againſt C. for 
an Account and Diſcovery of Goods of B. which C. had got into his 
Hands; Detendant demurred, becauſe the Plaintiff had zot alleged that 
he had taken out Execution, and Demurrer allow'd. Vern. 399. pl. 371. 
Paich. 1686. Angel v. Draper. | 


5. The Plaintiff having recovered Judgment againſt J. S. (bur no 


Writ of Execution ſued out) ſuppoling ſome particular Effects of J. S's 
to be in the Defendant's Hands, brought a Bill ro diſcover them; in 
order to ſubect them to his Fudgment ; the Defendant demurs, becauſe 
there is no Equity ro compel a Diſcovery, and no ſuch Bill would lie 
againſt the Debror himſelf, much leſs againſt a third Perfon. My Lord 
Keeper ſeemed to agree it would zot lie againſt the Debtor himſelt, nor 
to have A General Diſcovery from a. third Perſon, but only for particular 
Things, as this Bill was, and over-ruled the Demurrer. Abr. Equ. Caſes 
132. Mich. 1705. Taylor v. Hill. 


6. Bill tor the Diſcovery of the Conſideration of a Promiflory Note This ſhould 


tor 275 J. ſuggeſting that it was given ex turpi Cauſa, to ſmother and bave been 
73 SS 8 8 Þ _ entred at 


make up a Felony &c. Demurrer to that Part of the Bill which ſeeks 
a Diſcovery if the Note were not given to make up a Felony which is 
of a criminal Nature &c. and the Demurrer allowed, MS. Rep. Mich. 
4 Geo. in Canc. Guiborn v. Fellows & al. 

n | n. Bill 
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D) Bill of Diſcovery againſt Purchaſors. 


I, HE Plaintiff bought Land of one who had no Power to ſel}, aud 
moved, that if the Defendant fbould be compelled to bring in the 
Leoſes which might incamber the Plaintiff 's Purchaſe, then the Plaintiff 
might bring in the ancient Evideaces which might diſcover, that be which 
ſold to the Plaintiff had no Power to ſell ; The Court anſwered, that no 
Aid ſhould be given to overthrow Purchaſes made Bona fade. Toth. 
223. Cites Varalth or Waſerer v. Row, in 33 & 34 Eliz. 
So of a De- 2. A Purchaſor of Lands from A. which B. makes Title to, getting the 
_ 3Ch.32. Deeds which makes out B's Title, is not bound to diſcover them, Ch. 
ors “ Caſes 69. Paſch. 17 Car. 2. Shirly v. Fagg. 


Borington. 
— 2 Ch. 
Caſes, 3. 1679 Anon. contra. 


3. Pleading a Man's ſelf a Purchaſor for a valuable Confideration is 
N. 9 8 not good unleſs he pleads it from ſome of the Plaintiff 's Anceſtors ; 
35 Bride, for a Purchaſe from a Stranger without Title was held no good Plea ; 
man K — tor the Detendant was order d to anſwer. 3 Ch. R. 40. Hill. & Mich. 


Fin.R. 102. 1669 & 1670, Seymour v. Noſworthy. 
per Finch 
. the S. C. but D. P. 


4. A Bill of Diſcovery was brought agaĩaſt a Parc haſer on a valuable 
Conſideration, and the Court would not compel him to anſwer, though 
it was proved there was a Deed and a Real Settlement; cited per Ser- 
jeant Maynard. Vent. 198. Paſch. 24 Car. 2. B. R. in the Caſe of 
Jones v. the Counteſs of Mancheſter. 

5. Bill for the Diſcovery of a Title by a Coheir in Gavelkind ; De- 
ſendant pleaded that he is a Purc haſor for a valuable Confederation withost 
Notice, and that he had obtained a Verdict and Fudginent in Ejectment; 
The Caurrt allowed the Plea, Fin. R. 34. Mich. 25 Car. 2. Haymanv. 
Gomeldon. | 

In Support 6. Bill brought to ſet aſide a Purchaſe, and 20 have a Diſcovery of the 
of the Ex. Site aud Profits of the Eſtate. Detendant by Anſwer inſiſts that he is 2 
ception was Purchaſor, and that he is not obliged ro make a Diſcovery ; ro which 
cited rhe E : FR, as tak 0 ' . d h E . I d 
Caſe of Ste- EXCEprion was taken tor not antwering, and that Exception allowed. 
phens v. Sel. Caſes in Canc. in Lord King's Time 51. Mich. 11 Geo. 1. Richard- 
Stephens ſon v. Mitchell. | | 

beſore Lord Wo 

Macclesfield ; Bill was bronght for a Diſcovery of the Rents and Profits of an Eſtate, which he claimed 
by Will from a Common Anceſtor; Defendant ſays be is intitled to the Eſtate, and theiefore till rhe 
| Right is determined, he was nor obliged to give Account of Rents ard Profits. Lord Macclesfield 
ſaid, this might have been good by way of Plea, but having anſwered, he muſt anſwer the Charge of 


the Bill Ibid, 

So lately the Caſe of Edwards v. Freeman ; Bill brought for Account, the Defendant contro- 
verted the Right, and ſaid he was not obliged to give an Account before that was ſettled; and your 
Lordſhip was ot Opinion, that he having anſwered, the Charge ot the Bill muſt be anſwered. Ibid. 


7. Bill to diſcover how wich Money Defendant paid for the Purchase 
of &c. and to wha, and what remains unpaid, and that the Plan 
might be ſatisfied a Debt ot 18001. due from the Vendor; Defendant 

pleads that he is a Purchaſor for a valuable Conſideration, and that he has 
paid and fecur'd the Purchaſe- Money; but becauſe he did not fer forth how 
much the Purchaſe-Money was, nor to whom he paid the fame the Plea 


Was over-ruled, and Defendant ordered to anſwer thoſe . 
| without 
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vichout Coſts, but the Purchaſe not to be impeached. Fin. R. 219. 
Trin. 29 Car. 2. Cautrell v. Mannington. | 
o A Bill was preterred for Diſcovery of Title and Writings. The 
Defendant pleads he was a Purchaſor for a valuable Conſideration without 
Nitice of the Plaintiff's Claim, and fo demurs. The Plea was ruled to 
de ill per Cancellar. becauſe he does nor ſet forth the particular Con- 
gration, but if that had been expreſſed it had been good, and ſo it 
was held in one Snag's Caſe. 2 Freem. Rep. 43. pl. 47. Mich. 1678. 
Millard's Caſe. | TION | 
Motion was made that the Defendant might diſcover the Names of 
he Witneſſes to 4 Deed by which the Defendant claimed by his Anſwer, 
which the Plaintiff by Bill charged to be antedated, bur the anteda- 
ting denied by Anſwer. Per Ld. Chancellor, That may tend to pre- 
are, or otherwiſe to tamper with the Witneſſes, and therefore denied 
the Motion, but if there were apparent Suſpicion it may be. 2 Ch. Caſes 
84. Hill, 32 & 33 Car. 2. Anon. g ; 
10. A Purchaſor of Lands ſubjef to a Fudgment without Notice thereof Bur it ſeem- 


{all not be obliged ro diſcover. 2 Ch. Caſes 47. Hill. 32 & 33 Car. 2. 12 ag job? 

i b | 1 ands 
Snelling v. Squibb. lag heen - 
| | | ſubject to a 

But he muſt ſet forth that he had no Notice of the Judgment. 2 Vent. 


Decree, Ibid 48. 


501. Anon. 


11. By Lord Chancellor it is an infallible Rule, that a Purchaſor for 2 Vert 36t 
a valuable Conſideration ſhall never, without Notice, diſcover any thing 3 3 


to hurt himſelf. 2 Ch. Caſes 73. Mich. 33 Car. 2. Perrat v. Ballard. 2 ca of 


| 5 Goods 
bought of one that after was Banbrupt. 


12. Purchaſor of Goods of a Bankrupt without Notice of the Bank- Ibid. 136. 
ruptcy, and for which Goods he paid the Money without Notice, is not Portman v., 


bound to diſcover. 2 Ch. Caſes 135. Hill. 34 & 35 Car. 2. Brown v. 45 fc Hy 5 
Williams. Purch: T 
ands,— 


3 Ch. R. 41 Gladwyn v. Savil. 22 Car. 2. S. P. N. Ch. R. 141. S. C Defendant pleaded his 
Purchaſe- Deed, and that the Bankrupt was really indebted to him when it was executed, and the 
Court would not compel him to anſwer as to Notjce.—2 Ch. Caſes 156. Wagſtaff v. Read. S. P. as to 
Goods, and there Ld. Keeper diſtinguiſhed, that if the Sale were at an extreme Under-Falue the Plea 
ſhould not ſtand, and at length ordered Defendant to anſwer, I hat the Goods were, and what be paid 
for them, but Plaintift not to take Advantage thereof at Common Law, ard the Plainriti to ſubſcribe 
his Conſent with the Regiſter. But would not compel him to ew the Time aul en, tor Fear it 
ſhould over-reach, and be within the Time after an Act of Bankruptcy committed. Skinn. 149 pl. 
21, Mich, 35 Car. 2. Anon. ſeems to be 8. C. 


13, The Want of Notice muſt not be pleaded by a Purchaſor for a va- 
luable Contideration, but mu be put in by Anſwer; Per North K. 2 
Ch. Caſes 161. Hill. 35 & 36 Car. 2. Anon. 

14 It is not the Practice of Chancery to compel a Parchaſor to an- Hard, 5 10. 
ſwer Matters to impeach his Grant, Arg. Vern. 291. Mich. 1684. in Day v. 
Caſe of the King v. Vernon. Arundall. 


15. Bill of Diſcovery lies in Equity, though for Matters ſounding in North K. 
{5rt, Per North K. Vern, 308. Hill. 1684. Eaſt-India Company v. Cale * 
Evans & al. | | Man's car- 


: | ry ing his 
Mine under his Neighbour's Ground, and where a Man run away with a Casket of | Jewels, be was 
dude red ro anſwer, and the injured Party's Oath allow'd as Evidence in Odium Spoliatoris. Ibid. 
This ſhould have been enter'd at (A) 


; by 
6 2 (E) Bill 
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(E) Bill of Diſcovery by Purchaſors. 


1. DILL by Ahe of an Extent againſt the Tenant of the Lands 
to enforce him to deliver to him a true Note in Writing of the 
Date of the Deed, and for what Term of Tears he had it in Leaſe, and 
under what Reat reſerved, but not any of the Covenants or Condi. 
tions contained therein. See N. Ch. R. 2. Paſch. 2. Car. 1. Jackſon 
v. Barrow. | | 
2. Defendant ordered to ſhew Evidences to direct what Tenants ought 
— _—y and to diſcover who is 7:nant. 11 Car. Toth. 18, Pie v. 
| vill. 
2 Chan. Caſes 3. Bill by a Purchaſor to diſcover a Charge and to preſerve Teſti- 
9 Trethewy monies, The Defendant diſcovered a Leaſe tor a 1000 Years. It being 
4 2 a ſevere Caſe on the Plaiariff, there is no Reaſon for the Plaintiff to 
5 pay Coſts at Law, or in this Court. 2 Ch. R. 192. 26 Car. 2. Tre. 
thervy v. Hoblia. ; 


1 
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(F) Bill of Diſcovery. 
By Creditors. 


1. IN a Bill to diſcover apa what Confederation a Bond was given, 
that had been aſſigned to the King as a Debt in Aid; the Court 
held, that a Man was not bound to diſcover the Conſideration of a 
Bond, which implies in itſelf a Conſideration; and ſo Baron Atkins 
faid, it had been ruled in Chancery. Hardr, 200, 201. pl. 4. Trin. 13 
Car, 2. Turner v. Binion. 
Chan Caſes 2. A. conſeſſes a Statute to B. B. extends the Lands. J. S. a Creditor 
35 5. O. in by Fudgment ſul ſegueut to the Statute, rakes A, in execution on the Judg- 
| Cie Words ent, and than brings a Bill againſt B. the Conuſee, to diſcover Incumbran- 
but ſays, ces, Which he inſiſted he could not have after A's Death, and therefore 
that the laſt ought to have it now. B. pleaded the Matter above, and therefore that 
23 to the Plaintiff could not extend his Lands, nor were they liable to his 
being in Ex. Debt during the Life of the Cognizor, and though it was urged that 
ecution at it had been ruled that ſuch a Bill will lie, notwithſtanding the Debtor 
the Suit of is i# Kxecation at the Suit of the Plaiatiff, yet the Court inclined that 
the Plaintiff) this Part of the Plea was * likewiſe good. N. Ch. R. 89. 15 Car. 2. 
much d. Churchill v. Grove. | 


bated, but | * | 
the Court inclined in Opinion, That this Part of the Plea was “ not good. ——2 Freem. Rep. 
176. pl. 23). S. C. ſays, that as to the laſt Point it was confidently afarm*d and not denied that it 
was no Plea, becauſe the Land would become chargeable after the Death of him in Execution, and 
therefore the Defendant ought to anſwer and diſcover. 


Bat Quere 3. If you ſue the Executor of one Obligor to diſcover Aſſets, you muff 
Parr: For Mate all the Obligors Parties, that the Charge may be equal; but it a 
(ut audivi) udgmeut be againſt one Obligor, his Executor may be ſued alone for 4 
Lord Ch: iſcovery of Aſſets, becauſe the Bond is drown'd in che Judgment. 2 


King held 1 
— Be Vent. 348. Trin. 32 Car. 2. in Canc, 
in 1725. 


14 A. 
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A. brought Debt againſt B. and got Judgment and lodged a Fi. 
E. in the Sheriffs Hands, who returned Nwla Bona; the Plainiff may 
bring a Bill againſt the Defendant or any other, to diſcover any Goods or 


Perſonal Eftate of the 2h wagons; and by that Means to affect the ſame ; 


But he muſt go as far as he can at Law by delivering this Writ of Fi. 


Fa. and getting it returned. Wms's Rep. 445. ciced by Mr. Vernon. 


rin. 1718. to have been ſo held by Ld. Nottingham. 


FE 1 
** _ 
E y 


— 


(G) Bill of Diſcovery relating to Wills and Perſonal 
Eſtate. 


I. BLIGEE may ſue in Chancery to. diſcover Aſſets before a After ſuch 


Plene Adminiſtravit pleaded. 3 Ch. R. 26. Trin. 20 Car. 2. * 


Pitt v. Scarlett. 


pleaded 


Wa 


Bill was 
broughr, 


and the ſame pleaded here but over-ruled, and Defendant ordered to Anſwer without Payment of 


Coſts. N. Ch. R. 129. S. C. 


2. Bill to diſcover 4 Mil, Defendant pleaded ip Bar a Title by the 
ſaid Will to himſelf, and demurrs for that the Paimif ſets forth no 
Title to himfelf, ſo as to demand a Diſcovery, and the Court allow'd 
both Plea and Demurrer. Fin. R. 36. Mich. 25 Car. 2. Ramere v. 
Rawlins. | | 
3. Bill to diſcover a Perſonal Eſtate and Will, Defendants demurred, 
for that they and another have proved the ſaid Will, and if it be un- 
dnely proved the Plaintiffs have a proper Remedy in the Spiritual Court, 
and by the Civil Law, to avoid the Will, and cannot till then intitle 
themſelves to an Account of the- Perſonal 
themſelves to be Creditors or Legatees, and that if the Plaintiff was 


Executor thereof, yet he is not intitled to the Perſonal Eſtate till the 


Will is proved, and the Execution thereof by the Plaintiff. The 
Court allow'd the Demurrer. Fin. R. 88. Hill. 25 Car. 2. Blon- 
dell v. Pannet. IO 
4. Bill to diſcover Aſets, and does not charge that any came to his 
Hands, is ill. Chan. Caſes. 226. Paſch. 26 Car. 2. Davis v. Curtis. 
5. Diſcovery decreed though again/# the expreſs Words of the Will, 
which was, that the Declaration of rhe Execuror thould be taken and 


without being compelled thereto by Law. 2 Chan. Caſes 198. Trin. 
26 Car. 2. Gibbons v. Dawley. 


6. Bill was to ſ@ gſide a Will made by J. L. who was the Husband of 


the Defendant M. now deceaſed, for that the ſaid Will was irregular- 
ly obtained; and amongſt other Things, to diſcover what Portion the ſaid 
M. brought to her late Husband F. L. who made this pretended Will. The 

Detendants by their Anſwer deny that the Will was irregularly ob- 
tained, and plead the ſame in Bar. And as to the other Part of the 
Bill they demur; it appearing by the Plaintiff's own thewing, that he 
has no Title to have ſuch a Diſcovery as prayed. The Court allowed 


the Demurrer with Coſts, but ordered the Plaintiff to reply to the ; 


Plea, Fin. Rep. 397. Mich. 30 Car. 2. Lloyd v. Williams. 
7. Bill tor a Ditcovery of the Perſonal Eſtate was brought before the 
Will was proved, the ſame being controvered in the Spiritual Court. 
The ſame was pleaded to the Bill, bur over-ruled; a Diſcovery bein 
tor the Eenefit of all Perſons intereſted, and neceſſary for the Preſerva- 
Yon thereof, and ſuch Diſcoveries have been oſten ordered Pendente lite in 


ihe 


Eſtate, they nor alleging . 


"4 
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the Spiritual Court. 2 Vern. 49. pl. 47. Paſch. 1688. Dulwich Coll. 
v. Johnſon. 

8. Ir is uſual to prefer Bills to diſcover Aſets before they begin 1; 
Law, that if any diſcovered, the Plaintiff might produce the Anſwer 
in Evidence at the Trial at Law. N. Ch. R. 158. Hill. 1 W. & M. 
Wright v. Carew. 43 32 | 

9. Will concerning Perſonal Eſtate proved in the Spiritual Court, Reſycy.. 
dant having a former Will in his Favour brings his Bill to diſcover Ly what 
* Means the latter 2 was obtained, and to have an Account of the Perſon- 
al Eftate, and whether the Teſtator was not incapable and impoſed upon, 
Detendant demurred, becauſe it belonged to the Spiritual Court only 
to prove the Validity of Wills, and the former Will was not proved 
in the Spiritual Court, as the Will in his Favour was, Demurrer over. 
ruled. MS. Tab. Feb. 6, 11723. Andrews v. Powers, or Powis. 

10. By the ancient Courſe of the Court, a Perſon was allowed to bring 
his Action at Law againſt the Repreſentative of the Deceaſed, and ar 
the fame Time to bring his Bill here, 1n Order to have a Diſcovery of 
Aſſets; Though now it is eſtabliſhed that if the Party proceeds in Equi- 
ty againit ſuch Repreſentative, his Bill muft be both for a Diſcovery of 
Aſſets and a Satisfatiion for his Debt. Barnard, Chan. Rep. 218. per 
Ld. Chancellor. Hill. 1740. in Caſe of Barker v. Dumeres. 


ES * 5 =” 
(H) Bill to diſcover a Truſt. 


1. IF a Truftee does by Fraud and Combination with the Ceſtuy que 

Truſt endeavour to evade any Penal Law as the Statute of Simony 
&c. under Pretence, that a Truſt is only cognizable in Equity, and 
that Equity ſhould nor aſſiſt a Penalty or Forfeiture, yet Chancery will 
Aid remedial Law and nor ſuffer its own Notions to be made Uſe of to 
elude any beneficial Law. Abr. Equ. Caſes 131. Paſch. 1706. Attor- 
ney General v. Hindley, 


J Bill of Diſcovery againſt Counſellois, Attornies &c. 


I. ILL was to diſcover ſeveral Matters relating to the Eftate and 
Affairs of B. Detendant pleads that he was Attorney in ſeveral 
Cautes and faithfully managed the ſame for B. and ought not to diſ- 
cover them; and the Plea was allow'd: Fin. R. 82. Hill. 25 Car. 2. Le- 
gard v. Foot. | | | 
2. Bill was for the Diſcovery of a Deed and the Contents of it in the 
Defendant's Cuſtody. The Defendant demurred, for that he is an Aitor. 
ney at Law, and was intruſted by his Client with the ſaid Deed, and with 
other Deeds and Writings, and therefore ought not to diſcover the fame, 
or the Contents thereot, or any other Matters which came to his Know- 
ledge, as he is an Attorney, and employed in the Affairs of his Clients. 
'The Court was of Opinion, that there ought to be a Diſcovery, and or- 
dered the ſame accordingly, viz. whether there was ſuch Deed or 
Deeds, and where the ſame is or are, and to whom delivered, and 


when he laſt ſaw the ſame, and in whoſe Cuſtody ; but nor , on 
diſcove 


r 
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diſcover the Dates or Contents thereof. Fin. Rep. 259, 260. Trin. we 
Car. 2. Kington v. Gale. | IN 


(K) Between Landlord and Tenant. 


I. HETHER a Licence to aſſign a 5 were granted or not, 
being but three Vears paſt, the Defendant was ordered by my 
Lord to anſwer direly, and not to his Remembrance. 38 & 39 Eliz. 
Toth. 11. Oſwald v. Pennant. h 
2. Grandſon and Heir of the Leſſor brings a Bill againſt the Son 
of the Leſſee to diſcover Boundaries, the Lands leaſed, and the Leſſees 
own proper Lands lying contiguous and the Fences thrown down, and 
an Account of Rent Arrear, and of Heriots &c. there being a Heriot re- 
ſerved upon the Death ot every Life. Defendant demurred, becauſe 
Plaintiff had not made Oath ot the Loſs of the Counterpart of the 
Leaſe it appearing by the Bill that the Leaſe was not determined and 
for that he did not — to confirm the Leaſe for the Reſidue of the Term. 


Ae 4 lin. 442. 


Ordered to anſwer as to the Boundaries and what he knows of the 


Payment of any Rent and after that is done there ſhall be no farther 
Proceedings in this Court. Fin. R. 239. Mich, 2 Car. 2. Glyn v. 
Sca wen. 

3. Bill was to diſcover whether the Defendant had not aſſigned over a 
Leaſe ; the Defendant pleads that there was a Proviſo in the Leaſe, that 
in Caſe he aſſigned over, the Leaſe 2 be void; and that this being 
in the Nature of a Penalty, or Forfeiture he ought not to be com- 
pelled in a Court of Equity to diſcover; but for the Plaintiff it was ſaid, 
that this was not a Penalty, but Part of the Contract; yet the Plea 
was allowed. Abr. Equ. Caſes 7). Hill. 1700. Fane v. Atlee. 


_ 4 — — ah FR ny 


(L) Bill of Diſcovery by or againſt a Jointreſs. 


1. JDILL brought by a Fointre/s to diſcover * Incumbrances on the Join- 
ture Lands which were greatly deficient; Deſendant pleaded that 
the is Purchaſor for a Valuable Conſideration, having paid to much Money to 
the Husband, and that ſhe had a Verdict and Judgment at Law tor 
Iooo JI. which was affirmed on a Writ of Error. But the Queſtion being 
whether any more than the Principal Sum of 10001. was ſeeured on the 
Lands claimed, by Plaintiff for her Jointure, and what is due ro Deten- 
dant for Principal and Intereſt, the Court ordered her to anſwer that 
R Fin. R. 143. Mich. 26 Car 2. Osborn & al' v. Brown 
2. By Serjeant Maynard. It is the Courſe of Chancery, when a Bill 
is exhibited againſt a Jointreſs ro diſcover Writings, not to compel her 
to do it till ſuch Time as the Plaintiff agrees ro confirm her Jointure. 
Vent. 198. Paſch. 24 Car. 2. B. R. in the Caſe of Jones v. the Counteſs 
of Mancheſter. | * 
3. A Fointreſs is not bound to anſwer, whether her Baron had 
any other Title than as Aſſignee of a Mortgage the by Anſwer 
denying that ſhe had any Notice of the Mortgage, and inſiſted that her 


Baron told her, he was in by Deſcent, was allowed an Anſwer ſufficient.” 


Per Ld. Chancellor. 2 Vern, jor. Mich. 1715. Stephens v. Gaule. 


7 A (M) Of 


* Fin. R. 


97. Arkins 
y. Nunn. 


* 


5 Diſcovery. 


(M) Of Deeds. 


1. T ESSEE to ſhew Commencement of Term, Things demiſed, Rent 
what Days of Payment of Rent, and Covenants, Toth, 226 
Cites 34 Eliz. Lib. B. fo. 394. Snagg v. Snagg. | 
2. It is moſt uſual in Chancery to demand Evidence concerning the 
Complainant's Lands, to which he makes Title, which are not in 
Cheits, Bags, or Boxes, and whereot he knows not the Date &c. Cary's 

| Rep. 21, 22. 
Same Di- z Where a Bill is barely for Diſcovery of a Deed and prays not Rj;.c 


verſity taken 1 3+ + EC ; 
by —— _ it; Oath need not be made of the not having it. N. Ch. R. 70 
Glyn, and don. f 
approved 7 | | 
by the Ld. Chancellor, Chan. Caſes 11 Anon and ſeems to be S. C. Vern. 180. pl. 175. Trin 
1683. Anon. S. P. for Diſcovery of a Bond without praying Relief held accordingly.Ibid. 
247. pl. 241. Tria. 1684. Godfrey v. Turner. S. P. accordingly per Cur. For you fthall not tran, 
late the Juriſdiction without Oath made of the Loſs of the Deed. 

F where Plaintiff prayed a Diſcovery of the Counterpart of a Leaſe, and general Relief, though 
Plaintiff had charged, that ſeveral Covenants were broken, but pray ed no Recompence, and the ray- 
ing Relief generally was only appliceble to the particular Relief he had before prayed. Abr. Equ 
Caſes 14. pl. 4. Trin. 1729. Whitworth v. Goulding.—-—-S8. P. as to the general Reliet being 
applied to a Diſcovery, reſolved the ſame Day between King v. King. Ibid. 2 Wrms's Rep 
541. pl. 1974- Whitchurch v. Golding 8. C. ut ſupra. and S. P. held accordingly ! But if the Bill be 
for Reliet generally upon any Deed or Bond, as to recover the Money upon the Bond, or the Pro- 
fits of Land under the Deed, in this or the like Caſe, there muſt be an Affidavit annexed to the 
Bill that the Deed is not in the Plaintiff's Cuſtody, becauſe ſuch a Bill does by Conſequence ſeck 
to transfer the Juriſdiction from the Common. Law to the Court of Equity.——Bur ſee Vern. 59 
pl. 56. Trin, 1632. Anon. Same Diverſity but refolved Vice Verſa. ; 


4. A Purchaſor ſhall not be obliged to produce Deeds containing the 
Title of others, and thereby to impeach his own Title. 3 Chan. Rep. 
32. 14 Nov. 21 Car. 2. Borrington v. Borrington. 

5. Bill ro diſcover Deeds and Writings, which Plaintiff claims as 
belonging to ſeveral Manors and Lands &c. Deterdant pleads a Deviſ: 
of the ſaid Lands to him by Will duly proved, and that if the Plainritf has 
any Remedy it is at Law, Plea allowed. Fin. R. $2. Hill. 25 Car. 2. 
Legard v. Foot. 

6. Bill by an Heir againſt Leſſee, to diſcover a Leaſe not determined 
and made by his Anceſtor. Detendant demurred, becauſe the Plaincitt 
had not made Oath that the Couunterpart was loſt, and tor that he did not 
offer to confirm the Leaſe tor the Reſidue of the Term Demurrer al- 
lowed. Fin. R. 239. Mich. 27 Car. 2. Glynn. v Scawen. 

J. Bill againſt an Attorney, to diſcover a Deed and the Contents of it 
in the Defendant's Cuſtody. Defendant demurred, tor that he is an At- 
torney at Law, and intruſted by his Client with the Deed, and ought 

not to diſcover what came to his Knowledge as he is an Attorney and 
employ'd in the Affairs of his Clients; but ordered to anſwer if there 
was ſuch Deed, and where the ſame now is, and to whom delivered, 
and when he laſt ſaw the ſame, and in whoſe Cuſtody, but not to pro- 
duce or diſcover the Date or Contents. Fin. R. 259. Trin. 28 Car. 2. 
Kington v. Gale. | 

8. Bill to diſcover and have the Uſe of a Deed to lead the Uſe of a 
Fine levied by Defendant's Mother, and conceal'd and ſuppreſs'd by 
her. The Caſe was, Defendant's Mother was ſeiſed in Fee, ſhe and 


her Husband levied a Fine, which by Deed was declared ro be to 15 
0 | e 


by 2 x * . 
. 


Diſcovery. 

Uſe of the Husband and Wite, with other Uſes, under which the 
Plaintiff makes Title, viz. by the Husband's Will, the Fee being li- 
mited to the Husband. The Complaint is, that the Defendant ſu 

pre ſſes the Deed; the Defendant is Heir to her Mother, and inſiſts that 
che Fine was gained unduly, and denies the having the Deed, which 
was voluntary without Confederation, and the Conveyance by Fine &c. 
was voluntary and without Conſideration, no Money being paid &c. 
The Court would give no Relief, but leſt the Plaintiff wholly at Law 

to help himſelf there if he could. 2 Chan. Caſes 133. Hill, 34 & 35 
Car. 2. Anon. wy | 

9. Where an Eſtate Tail is diſcontinued, though by a voluntary 
Conveyance, ſuch Grantee is not to be compelled by the Iſſue to diſ- 
cover the Deed of Intail, 2 Vern. 50. pl. 48. Paſch. 1688. Bunce v. 
Philips. 

5 Bill by a Biſhop againſt an Aſſignee of a Leaſe, charging that he The Court 
knew the Leaſe was expired, and that it appears ſo by Deeds in his Nould not 
Hands. Detendanr pleaded the Leaſe, and that he was a Purc haſor, 8 
and was told that at his Purchaſe in 16% there were 57 Years to come, to ſee what 
and therefore gave 19 Years Purchaſe ſor it, and ſo ought not to dif- Covenants 
cover any thing to impeach his Title. Plea allowed and Demurrer Fein ® 


alſo. 2 Vern. 225. Hill. 1691. the Biſhop of Worceſter v. Parker. wv pe 


. when ſuch 
Leaſe ſhould determine. Toth. 116, cites Mich. Jac. Saltonſhall v. Wildbore. 


11. A, ſuggeſts, that in a Mortgage by B. to C. which had fince been 8. P. Per 
aſſigned to D. there was a Truft declared for the Benefit of A. and Wright K. 
prays that D. may produce the Deed. D. denies by Anſwer any ſuch but Maſter 
Truſt in the Mortgage-Deed, ſaying that by this all Purchaſors might on 8 
be blown up. Q. tamen. 2 Vern. 463. Mich. 1704. Hall v. Atkinſon qu Caſes - 
and Daniel. 55 | 333. 8. C. 

12. Perſons who claim Lands by a Will or any other voluntary Diſpuſ— 
tion, having the Law on their Side, are intituled as againſt an Heir at 
Law to a Diſcovery of Equity in Deeds relating to the Eſtate, and to have 
them delivered up, otherwiſe the Heir might defend himſelf at Law by 
ſetting up prior Incumbrances, and by that Means hinder the trying the 
Validity of the Will. MS. Tab. May 19th, 11913, Dutcheis New- 
caſtle v. Lord Pelham. 5 

13. A Coheir di/pnherited by the Will of his Anceſtor may inforce S. C & P. 
the other Coheir, in whoſe Favour the Will is, to produce the Settle. and the In- 
ment of the Eſtate, that he may fee if his Anceſtor had Power to make quiry ſhall 
ſuch Will and given the Lands from him, and that before he conteſts the . * : 
Will. 9 Mod. 99. Mich. 11 Geo. Floire v. Sydenham. | er 


the Power 
a Will before the making iz ſhall be inquired ; and it was dec reed that all Deeds ſh ee 


al ; Id | 
and the Counſels Opinions ; not as they will be a Guidance to the Court, bur for the OTA er ts 
they might be founded ; for in thoſe Caſes Papers may be mentioned which might otherwiſe be ſu 


preſſed and not come to Light. Sel. Ch. Caſes in Ld. K's Time, 2 Mich, 11 Geo. 1. 1724. 2 


(N) Bill 


Diſcovery. 


Cary's Rep. 
82. cites 19 
& 20 Kliz. 
Creſwell v. 
Luther. 
Admitted 
per Pember- 
ton, Arg. 
on the other 
Side. Ibid. 
North K. 
cited the 
Caſe ot a 
Man's car- 
ry ing his 


Mine under his Neighbour's Ground, and where a Man run away with a Casket of Jewels, he was 
ordered to anſwer, and the injur'd Parties Oath allowed as Evidence In Odium Spoliatoris. Ibid. 
Fin. Rep. 117. Eaſt-India Company v. Blake S. P. | 


Kee 4 Him 22. 


(N) Bill of Diſcovery. To bring Actions. 


I. HERE Certainty wanteth the Common Law ſaileth, but yet 

U \ Help is to be found in Chancery tor it; tor if the Ocen 
grant to me the Goods of A. who is attainted ſor Felony, and I know 
not the Certainty of them, yet ſhall I compel any Man ro whoſe Pof. 
ſeſſion any of them are come, to make Inventory of them here. Cary's 
Rep. 21 cites 36 H. 6. 26. | | 

2. The Detendant being Tenant for Life was ordered to be examined 
for making known to whows the Rever/ion of the Lands in Queſtion 
were to paſs, which, if the refuſe, then the Parties to proceed in Suit, 
notwithſtanding her preſent Eſtate. Toth. 235. cites 11 & 12 Eli, 
Mayor &c. of Feverſham v. Lady Amcoats. | 

3 The Court compels Tenants for Years to ſet deun in certain the Time 
of the Making, Commencement, Determination, and what Rents are reſery. 
ed, and the Nau, the ſame are payable, to the end the ſame may be li- 
able to an Extent upon a Statute. Toth. 281. cites 30 Eliz. li. A. 
tol. 311. Buck v. Lupton. 

4. The Detendant was forced to ſet down to whom he afjigned his 
Leaſe, becauſe otherwiſe the Leſſor would have no Action of Waſte, and 
to fer down the Names of the Perſons whom he had cauſed to py Trees, 
whereby the Leſſor might have his Action againſt them. Toth. 11. 
Cites 38 & 39 Eliz. Standon v. Bullock. DER) 1 

5. A Bill to find a Tenant to an Eſtate whereby to ground an Ac 
tion of Dower; Toth. 84. cites Mich. 2 Car. Lord Kemp v. Risbie. 

6. A Bill to diſcover a Patron, whereby to impower one to bring a 
Suare Impedit. Toth. 262. 2 Car. Comes Pembroke v. Boſtock. 

7. It a Man has Cauſe to demand Land by Action, and knows not 
the Tenant of the Land, by Reaſon of the making of ſecret Eſtates it 
hath been lately uſed to draw them in by Oath to confeſs the Tenant, 
bur it is now doubted. Cary's Rep. 22. 

8. A Man ſhall havea Diſcovery in this Court in order to bring an 
Action of Trover ; Arg. and ſaid it is a Common Caſe, and cited the 
Printers Caſe in this Court. Vern. 30). pl. zoo. Hill. 1684. in Cafe 
of the Eaſt- India Company v. Evans. 

9. Bill of Diſcovery lies in Equity, though for Matters ſounding in 
Tort. Per North K. Vern. 308. pl. 300. Hill. 1614. The Eaſt-India 
Company v. Evans, & ald. 


10. A Clothier ſends Goods to his Factor to ſell ; the Factor pawns the 
Clothes; Clothier brings a Bill to diſcover if the Clothes came to the 
Hands of the Defendant, who anſwers that ſome Clothes were pawned 
to him, but did not admit they were the Plaintiff's. Ld. Jefferies or- 
dered that the Plaintiff and others with him might have a Sight ot 
them, and this was to enable him to bring an Action. Vern. 407. pl. 
381. Mich. 1686. Marſhden v. Panſhall. | Ge 

11. There is no Reaſon to compel a Man to diſcover the Boundaries 
in his Deed, for that would be to help a Man to Evidence to evict my 
Poſſeſſion. 2 Vern, 39. pl. 34. Mich, 1688. Hungerford v. Goring. 


12, Bill 


. 8 


— 


” 


Diſcovery. 
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7 Bill to diſcover who was Owner 55 Wharf and Lighter, to en- Ibid. 443. 


able Plaintiff” to bring an Action tor the 


amages he ſuſtained by the Lorie 


Lighters being overſet by Negligenee ofa Lighter-man ; Defendant de- ports, 


murred ; Demurrer over-ruled. 2 Vern. 442. pl. 406. Mich. 1702. 
Heathcott v. Fleet. 

13. A Ship taking Fire by the Neglect of the Maſter or Ship's Crew, 
the Plaintiff who was one of the Freighters, and had his Goods burnt, 
brought his Bill to diſcover who were Part-owners of the Ship, to enable him 
to bring his Action. The Defendant demurred. In the Caſe of Heath⸗ 
cott v. F leet, and alſo in this Caſe it was inſiſted on for the Deten- 
dant, that it was a hard Demand in its Nature. The Plaintiff might 
recover at Law, as he could, but was not to be aſſiſted in Equity ; and 
compared it to the Caſe where a Fire happens in a Man's Houſe, and 
burns his Neighbours alſo; although he is liable ro Damages at Law, 
yer the Plaintiff in ſuch Caſe ſhall not be aſſiſted in Equity. Per Cur. 
The Caſes are not alike. In the Caſe put it is true, the Law gives an 
Action; but it does not ariſe out of any Contract or Undertaking of 
the Party; but in the Caſes before the Court, the Lighter- man receives 
a Premium, or Wages tor undertaking to conduèt the Goods to the 
Whart; and ſo the Maſters or Owners are by Agreement to have 
Freight for carrying and tranſporting of the Goods ; and it is within 
the Reaſon of the Caſe of any common Carrier; and therefore over- 
ruled the Demurrer, and ordered the Defendants to anſwer, 2 Vern, 
443, 444. pl. 407. Mich. 1703, Morſe v. Buckworth. 

134. Where a Bill will not lie in Equity to diſcover the Concealment 
of Goods, when the Concealment was 10 prevent their being taken in Exe- 


cution, See Barnard. Chan. Rep. 39, Paſch. 1740. Lowthal v. 
Jenkins. 


(0) Bill of Diſcovery. 
Relating to Marriage and Marriage Settlements. 


| ILL ſuppoſes a Settlement on the Plaintiff in Remainder af= 

B ter the Death of E. the Defendants former Wife, and on cer- 
tain Condition depending on that Eſtate of E. and to examine W itneſ- 
ſes, to thoſe Points. Detendant ſer forth à Settlement ſubſequent to the 
Time pretended for the firſt Settlement on a ſecond Marriage, and Iſ- 
ſue of that Marriage had 15 Years ſince, and the Plea allowed, tor it 
was alledged at Bar, that in Truth this Bill was but an Artifice to exa- 
mine a ſecond Marriage, which whether it was not in the Life of E. his 
firft Wife, and ſo to baſtardize the Children by the ſecond Wife. Ld. 

ny; allowed the Plea. 2 Ch. Caſes, 209. Mich. 27. Car. 2. Duke 
v. Duke. | ; | | 


2. A. the Eldeſt Son of B. brings a Bill againſt B. and J. S. to be, ven 
relieved touching of B's Marriage Articles, B. having received 9000 l. S. C. 


of A's Wiſes Fortune, and yet refuſed to make any Settlement, but 
took Advantage of a Defect in the Marriage Articles, and in order to be 
relieved pray d a Diſcovery of the Iucumbrances on B's Eſtate agreed 
to be ſettled on the Marriage; It was inſiſted that the Plaintiff by the 
Marriage Articles had no Title to the Eſtate in Queſtion, and therefore 
they were not bound to diſcover, Incumbrances. Finch C. ordered De- 


tendants to anſwer to the Incumbrances, Vera. 74. pl. 69. Mich. 16832. 


Weſt v. Ld. Delaware and Cutler. 
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Diſcovery. 


Abr. Equ. 
Caſes 76. 
pl. 8. cites 
S. C. Bur 
ſays, See 
Cary 22. 
where it is 
ſaid, that 


ſuch Caſes haye been frequent. 


3. Bill to eſtabliſh a ſeparate Maintenance for Defendant's Wite 
& inter al* prayed a Diſcovery of ſeveral Unkindneſſes and Haraſhi . 
which Detendant had uſed, as was pretended to her to make her ae ; 
from this Agreement. Demurrer allowed, as a Matter not proper] 
examinable or rel ievable in this Court; Per North K. Vern, 204. bl 
200. Mich. 1683. Hinks v. Nelthorp. a 


He (P) Bill of Diſcovery. 
Of what Eſtate a Man has. 


k HETHER a Fointenant ſhall be inforced by Law to diſcloſe 
a Partition in the Life of his Fellow. See 'Toth. 72. 

2. Leſſee for Years of Conuſor of a Statute was compelled to diſcover 
what Eſtate he had from the Conuſor ro the End that it might be lia- 
ble to the Statute. See Toth. 226. cites 25 Eliz. Titchburn v. Dod. 
dington. | 

3. Tenant for Life ſought a Diſcovery on what Account a Fine levied, 
and to what Uſes, and for what Conſideration, Defendant demurred tor 
want of ſufficient Title in the Plaintiff, 3 Ch. R. 27. Trin. 21 Car. 2. 
Hilliard v. Liceſter. ; 

4. Bill to diſcover who is Tenant of the Freehold in order to bring, a 
Formedon, will not lie, Per North K. for there are other Ways to 
know it. Though the Caſe of Bickerton v. Bickerton was cited, 
where ſuch a Demurrer was diſallowed, yet per North K. the Demur- 
rer was good. Vern. 212. pl. 210. Hill. 1683. Stapleton v. 


Sherard. 


So to diſcover the Tenant to the Præcipe in a voluntary Convey- 


ance, Demurrer allowed; Per North K. Vern. 273. pl. 271. Mich. 1684. Sherborne v. Clerk. 


— _—_—— 


* 
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(Q) Bull of Diſcovery. 
Relating to Sea Affairs, and Companies trading into 
3 Foreign Parts. 


ILL to diſcover what Title Defendants had to a Ship in got 
tion from B. in which Plaintiff had an 8th Part by a Bill of 


Sale from the ſaid A. dated in May, 1671, and that if Defendants F 


had any Title it was ſubſequent to that of the Plaintiff's. Defendants 
plead a Bill of Sale from B. tor a full and valuable Conſideration, with- 


out Notice of Plaintiff*'s Bill of Sale; Plaintiff replied that Defendant 


might be a Purchaſor, and yet it might be of ſome Mortgage, or upon 


| ſome Truſt or Agreement. Ordered that Defendant anſwer whether on 


any Mortgage, Truſk or Agreement. Fin. R. 152. Mich. 26 Car. 2. 
Letton v. Penſax. KEE | | 

2. Bill to diſcover Goods ſeiſed by Virtue of the Patent to the African 
Company, but Ld. Chancellor refuſed to give Aſſiſtance to diſcover in 
Canc. in Prejudice of the King's Charter. 2 Chan. Caſes 95. Paſch. 


Car. 2. Brookes v. Bradley. | 
24 | Fn 3. The 


Mas (7 AP. OY OO OO ct... PR 


Diſcovery. 


Bp. The Deſendant and other Seamen libelled in the Admiralty Court for 


their Wages, and ſet forth 1n their Libel, that they went to ſach a Place 
or Coaſt in the Kaſi-Indies, and that the Plaintiff had not paid them 
their Wages &c. Sir James Montague moved for a Prohibition, for that 
Court will nor, by their Way of Proceeding, receive our Anſwer but 
upon Oath ; by which Means we will be forced to diſcover that we 
traded to the Eaſt-Indies, and ſo incur a Penalty infliffed by Af of Par- 
liament, which is general, prohibiring all the Subjects ot England to 
trade or traffick there, except they have a Licence, or are of the Eaſt- 
India Company. Beſides, theſe Mariners have a Contract under Hand 
and Seal for their Wages, on which they may fue at Law. But the 
Prohibition was denied, tor it is reaſonable and juſt, whether their go- 
ing thither was lawful or not, that you ſhould pay them their Wages. 
There is no unlawful AGF ſuggeſted, and if there be a Contract under 
Hand and Seal for their Wages, yet the Admiralty may have juriſ- 
diction thereof as incidental ; but it they judge contrary ro our Law 
we will prohibit them, But they on the other Side deny the Contract 
to be as you have alleged. Holt's Rep. 49. pl. 6. Mich. 5 Ann. Gawne 
v. Grandee. | 

4. The Defendant was one of the Super-Cargoes of the Royal George 
belonging to the Plaintiffs ; and on his being ſo appointed, entred into a 
Bond with Sureties of 5000 I. Penalty not to trade to any of the Places 
prohibited by the AtF of 9 of 8 Ann tor erecting the South-Sea Company, 

or contrary to the Aſſiento Contract with the King of Spain, and ſe- 


veral other Reſtrictions; and he on his Part covenanted not to trade to 
any of the ſaid Places, or contrary to the ſaid Contract, and covenanted 


not to plead or demur to any Bill which ſhould be brought againſt him in 
Equity for a Diſcovery of his Trading or Dealings contrary to his 
Agreement, and this Bill was brought, charging him with ſeveral 
Breaches of Covenant to the Prejudice of the Plaintiffs, to the Amount 
ol ſeveral 1000 l. and for a Dilovery thereof &c. and the Plaintiffs 
by their Bill waived the 5oool. Penalty of the Bond. To this Bill the 
Defendant pleaded the Statute 9 Ann, and ſeveral Articles of the Aſ- 
ſiento Contract, whereby whoever traded contrary thereunto were lia- 
ble to great Penalties, as Confiſcation of Ship and Goods, and ſeveral 
other Forfeitures. And it was ftrongly urged, that by Law no one 
was bound to diſcover any Matters which tended to ſubject him to Pe- 
nalties or Forteitures ; that it was the Buſineſs of Courts of Equity to 
relieve againſt, not to aſſiſt Forfeitures; and that this Covenant not to 
plead or demur, was illegal and void in itſelf, as it tended to deprive 
him of the Benefit of the Law, like a Covenant not to bring a Reple- 
vin, or ſuch like; but the Plea was over- ruled, becauſe he certainly 
might, if he thought fit, forego or waive the Benefit of the Law in 
thoſe Particulars, which here he has expreſsly covenanted to do; and 
which were the more neceſſary to be required of him, as the Plaintiffs 
themſelves were under like Penalties in Caſe any of their Factors or 
Agents traded contrary to that Act, or the Aſſiento Contract. And 
this Covenant not to plead or demur, was purpoſely to obviate the 
Pretence, that he ought not to diſcover any Thing whereby to ſubject 
himſelf to any Penalties z which ſince he has expreſsly [conſented to 
and covenanted for, he ſhall not now be at Liberty to object to the Il- 
legality of. And it was ſaid to be fo reſolved in a like Caſe between 
the Eaſt- India Company and Atkins, in the Time of the Lord Maccleſ- 
held, on a very ſolemn Debate. Abr. Equ. Caſes 757, 78. Mich. 1728. 


South-Sea Company v. Buniſtead. 
5. The 


p56 5 Diſcovery. : 


5. The Secretary and Book- Keeper of the Eaſt- India Company were made 
Detendants to a Bill for a Diſcovery of ſome Entries and Orders of the 
Company; the Defendants demurred, for that they might be examined 
as Witneſſes; alſo becauſe their Anſwer cannot be read againſt the 
Company; the Demurrer was over- ruled, leſt there ſhould be a Failure of 

uſtice, in Regard the Company are not liable to a Proſecution for Per- 
jury, though their Anſwer be never ſo falſe. 3 Wms's Rep. 3 10. Trin. 
1734. Wych v. Meal. | 


For more of Diſcovery in General, See other Proper Titles. 


| Diſcount. 


- WY 


, (A) Diſcount or Stoppage, or ſetting off mutual 
£5 Debts one againſt another. Allowable in what 


1. IF a Man /eaſes Land for Life rendring Rent, and diſſeiſes the Teſte, 
1 and he recovers by Aſſiſe, there the Arrearages due before the Diſſeiſin 
all not be recouped, but only the Rent incurred during the Diſſei/in, and 
after he ſhall have Aſſiſe of the Arrearages due before and after, and 
this was found, by which he recover'd, but the Damages were ſevered. 
Bur Brook makes a Quære; for it ſeems he ſhall have only Diſtreſs. Br. 
Damages, pl. 132. cites 9 E. 3.8. and Firzh. Aſſiſe 153. 

2. In Aſſiſe it was found that the Baron enfeoffed A. and died, and one 
entred without Covin of the Feme and endow'd her, and A. brought Afſiſe 
againſt the Abator and the Feme, and therefore the Plaintiff” recover'd two 
Parts and Damages, and the Feme retained the third Part- in Dower, 
and the third Part of the Damages was recouped. Br. Damages, pl. 96. 
Cites 12 Aſſ. 20. 

So the Plain- 3. Damages of 408. and no more was found by the Aſſiſe, becauſe the 
riff recover- Land is ſown, and the Houſe well amended, and fo recoup'd the Da- 


es the Lang, mage. Br. Damages, pl. 82. cites 24 E. 3. 50. 


, be- | , | | 
8 Place was amended by Building quod Nota; for this was found by the Verdict. Br. Damag 
pl. 99. cites 14 Afl. 13. | amages, 


4. Diſſeiſin is done ad Damnum 91. The D ſows the Land which 
is worth 101. The Aſſiſe gave the Damage to 9 . They ſhall be atrainted 
per Cur. becauſe they did not recoup the ſowing of 101. And Attaint 
does not lie before the Execution of the Damages. Itinere Canc. But 
Brooke ſays Quere inde, tor after Judgment. Br. Damages, pl. 199. 


ites 24 E. 3. 50. 
— R 5. A Man 
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5 A Man granted a Rent-Charge of 101. out of his Land, the Grantee S. C. cited 
diſſeiſed the'Grantor of the Land out of which &c. and he brought Afjiſe 1 5 N 
aud recovered to the Damage of 101. above the 101. which the Defendant Eb by 
aug ht to have during the Time of the Diſſeiſin for his Rent; and per Cur. Eliz. B. R. 
che 101. of the Rent for the Time ſhall be recompenced in Damages, in Coulter's 
and the Plaintiff ſhall not recover the whole 20 l. in Damages, bur thall Caſe, and 
make Recouper of 104. becauſe during this Time if no Diſſeiſin had been 7g bas 
the Diſſeiſor ought to have had 10 l. in Rent, and it is Circuity of Ac- N laid, 
ion that the Plaintiff in the Aſſiſe ſhall recover the 20 l. and then the that as to the 
Defendant to recover 10 l. again; and the ſame Law it is ſaid where <*{ of Re- 
the Lord diſſeiſes his Tenant, or if he who has Eſtovers &c. diſſeiſes the Hate 21. 
Tertenant, bur this is only where this Matter is found by the Verdict, the GE of 
for otherwiſe it cannot be recoup'd. Br. Damages, pl. . cires 3 H. 6. Rent Ser- 


and as it ſeems Fitzh. Damages 18. vice, Charge, 
or Seck, it 


was reſolved that the Reaſon of the Recouper in ſach Caſes is becauſe otherwiſe when the Diſſeiſee 
re- enters the Arrearages of the Rent Service, Charge or Seck, would be revived, and therefore to 
avoid Circuity of Action and Circuirus eſt evitandus; Et boni Judicis eſt Lites dirimere ne Lis ex 
Lire oriatur, the Arrearages during the Diſſeiſin ſhall be recoup'd in Damages. But if the Diiſ-ifor 
had Common in the Land, the Value of the Common ſhould not be recoup'd ; for by the Regreſs of 
the Diſſeiſce he ſhall not have any Arrearages or Recompence for them, as appears in 26 H.6. 13. a. 
And with this Reſolution as to the Recouper in Caſes of Common agrees 33 H. 6. 32. a. in Rich's 
Caſe, and ſo the Doubt in 16 H. J. 11. a. is well explain'd. . 


6. One Debt retained for another when each was indebted to the Br. Conditi- 
other in 10 l. and a good Bar in Debt upon an Obligation with Condi- on, pl. 181. 
tion, Quod Nota. Br. Dette, pl. 112. cites 22 E. 4. 25. Cites S. C. 
7. Where the Lord diſſeiſes his Tenant, and the Tenant brings Afſiſe 
and recovers, the Rent due to the Lord ſhall be recouped in the Damages. 
per Rede. Br. Treſpaſs, pl. 270. cites 4 H. ». 10. . 
8, A. has a Rent out of B' Manor; B. makes A. his Bailiff of his Cro. J. 178. 
Manor, In Account A. ſhall have his Rent by Way of Retainer. Per in Cale of 
Fineux. Kelw. 64. T. 20 H. 7. pl. 2. Anon. | | —_— p. 
9. If a Diſſeiſer fells Trees and repairs the Houſes with them, and N 
Aſſiſe be brought againſt him, the ſame ſhall be recouped in Damages, 
becauſe what was done was a Commodity. Arg. Godb. 53. pl. 65. 
Mich. 28 and 29 Eliz. B. R. Dike v. Dunſton. 
10. It a D:ſſetſor pays Rent, it ſhall be recouped in Damages. So if 
one enters as Guardian, who is not Guardian, he ſhall have Allowance 
for all reaſonable Acts as a lawful Guardian ſhould. Cro. E. 631. pl. 36. 
Mich. 40 and 41 Eliz. B. R. in Caſe of Ireland v. Coulter, | 
11. By the Cuſtom of Foreign Attachment in London, it it be teſti- 
fed that the Plaintiff was indebred to the ſame Perſon whom he ſues, 
he may Attach, Cro. E. 843. pl. 25. Trin. 43 Eliz. C. B. Hodges v. 
Cox. | PR | 
12. If a Truſtee for Sale of Lands for Payment of Debts disburſes 
Money of his own to the Value of Part, or ot all the Eſtate, he be- 
comes a Purchaſor pro tanto, or for all. Ch. Caſes 199. Paſch. 23 Car. 
2, Lambert v. Bainton. WE, | 
13. A, conveyed Lands in Traſt for Payment of Debts; A Rent of 
15 |. per Annum was iſſuing out of Part of the Lands and which were 
in the Hands of B. a Creditor ; A. and B. die. The Executors brought 
A Bill againſt the Heir of A. and the Truſtees (who had ſurrendered 
the Lands to the Heir as they inſiſted they had a Power by the Set- 
tlement to do to enable him to make a Jointure) the Truftees ſay, they 
permitted B. to retain his Rent towards Satisfaction of his Debt. Decreed it 
was not to go in Diſcharge of the Debt and if any Rent was due, there 
was a Remedy at Law, and no Gronnd tor this Court to ſtop it, and 
ordered the Heir to pay the Debt ** Damages tor torbearing * 
70 the 


Diſcount. 


2 Jo. 186. 
S. C. but 
S. P. does 


not appear. 


count they diſſolve their Partnerſhip, and A. had his Share ſatisfied hin 


the Partnerſhip he was ſued by the Duke of Tuſcany for Cuftoms unpaid 


Officers ſhould be ſo long negligent of the Dues to the Duke, and the | 


'Gold v. Canham. | | 
1. In Reſpect of a Company Stoppage is allowed to be as good as 


the Time it was charged on the Lands, and with Coſts. Fin. R. 65. 
Hill. 25 Car. 2. Lawrence v. Baskerville & al'. 5 : 

14. It was held that if A. owes B. 100. by Recognizance, and 5 
owes A. gol. or 10 l. upon any Security whatſoever, and A. ſues B. th, 
cannot compel A. to pay himſelf by Way of Rerainer out of What ig 
due to him, but they muſt rake their mutual Remedies, unleſs there 
were any Agreement to the Contrary. 2 Freem. Rep. 28. pl. 31. Hill. 
1677. In Canc. Sir William Darcy's Caſe. 

15. Covenant upon a Charter-Party between the Merchant and ; 
Matter, the Merchant was to pay ſo much for Freight, and the Maſter ;; 
deliver the Goods at ſuch a Port; Breach is aſſigned in Nôn-pay ment 
of the Freight; the Defendant pkads, that the Maſter has damaged 
waſted and imbezled the Goods to the Valne of the Freight ; and that there 
was a Cuſtom to detain the Money which ſhould be paid for the Freight jy 
Lieu of the Goods; Plaintiff demurs ; the Court thought that Plea good, 
though to a covenant, if there was ſuch a Cuſtom, wheretore the Plaintiff 
prayed leave to waive his Demurrer and to rake Iſſue, which was 
granted. Note, ſuch a Cuſtom there is between the Maſter and hired 
deamen to deduct out of their Wages what Goods are damnified, which 
makes them the more careful, as ſeveral of the Bar faid. 2 Show. 
167. pl. 159. Mich. 33 Car. B. R. Bellamy v. Ruſſell. 

16. A. B. and C. were Partners in a Trade at Leghorn. Upon Ac. 


out of the Stock. Many Tears afterwards A. had Occaſion to receive 
500 Dollars at Leghorn which was to be paid him for Merchandize by 
D. another Stranger which no Way related to the Partner's Trade. The 
500 Dollars were conſigned by Bill drawn on F. S. by C. payable to A. to be 
received for his [C's] Uſe, and A. received them. C. ſued at Law for 
the Dollars, A. ſues here to be relieved, and inſiſtis that he ought to 
detain the ſame, becauſe when the Partnerſhip was diſſolved, C. did cove- 
nant to ſave him harmleſs from all Loſſes and Damages due, or which 
might be due, or brought on, or which might or ſhould happen to him, 
the ſaid A. in Relateon to his Part; and that long after the D: lution of 


at Leghorn, for the Goods which belonged to the Foint Trade, which amount- 
ed to 601. and Coſts, which he had paid, and therefore inſiſted to retain 
to pay himſelf out of the Dollars. Mr. Attorney [ones ſaid the Partner- 
thip was long ſurrendered (I think he faid fourteen Years) in all which 
Time we have nothing to do with A. and the 500 Dollars is paid on- 
ly to our Uſe, and no Relation to the Partnerſhip. And the Cove- 
nant to fave harmleſs is no Debt, but only reſts in Damages. And to 
the Sentence in Law we are no Party, nor ever acquainted with it. 
And by what Evidence or taint Detence made by A. the Sentence was 
given, we know not. And it is more probable when A. had his Money 
in our Hands he on Deſign to pay himſelt out of our Money in his 
Hands made faint or no Defence. And it is improbable that the Duke's 


Plainritt ſhould have given Notice to the Detendant. Ld. Chancellor 
ſaid, whether the Bill of Exchange was betore or after the Sentence does 
not appear. Mr. Attorney objected, that this is like a Foreign Attach- 
ment to pay what is due on one Account, or Occaſion out of another; and 
the Money 1s not due from C. only, but alſo from B. till at laſt it was 

anſwered, that C's Covenant extends to all which A's Part ſuffered, and 
decreed accordingly. Chan. Caſes 311, 312. Hill. 30 & 31 Car. 2. 


Payment; For it is the Cuſtom of Companies, that if they owe a Man 
col. they will give him Credit for ſo much; Per Ld. Keeper * 
| ern. 


Diſcount. 
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ven 122. pl. 112. Hill. 1682. in Caſe of Cuuſon v. the African Com- 
pan y: 


he ſhall not retain ? the Reaſon being the ſame in the Caſe of an Heir 
as it is of an Executor; for neither can ſue himſelf. See 2 Vern, 
pl. 54. Paſch. 1688. in Cafe of Sawley v. Gower. 


19. B. was indebted to A. A. dies leaving two Children C. and D. 
B. rakes C. and D. to board with him; the Executors of A. ſhall diſcount 
the Debt Uue from B. with the Executor of B. though it was a Debt 
due by Simple Contract, and the Payment of the Diſcount ſhall be no 
| Devaſtavit in B's Executor, it there ſhould be any Debts or Bonds 
owing to B. and be afterwards put in Suit againſt him, becauſe the Diſ- 
count was made for the neceſſary Support of Infants, and this Court will 
protect him againſt any Judgment at Law on a Devaſtavit. N. Ch. R. 
159. Hill. 1 W. & M. Berriſte v. Berriſte. 

20. Covenant to ſave the Leſſee harmleſs from a Rent Charge ; if 
Leilee pays it without Compulſion, he pays it in his own Wrong and 
mult pay it again to the Leſſor; But if he is diſtrained for the Rent 
Charge and his Goods taken, this is a Breach of the Covenant and not 
before. 3 Salk. 109. pl. 9. Mich, 9. W. 3. B. R. Hannam v. Redman. 

21. An Executor ſells a Term to a Creditor, and agreed that the Cre- 
ditor ſhould diſcount his Debt out of the purchaſe Money. But on a Bill 
by the other Creditors, he was decreed to pay all the Money becauſe 
he purchaſed with full Notice that it was a 'Teſtamentary Eitate, and 
nothing came into the Executor's Hands as an Equivalent tor it to make 
up the Quantum of the Teſtator's Aſſets. Cired Ch. Prec. 434. pl. 283. 
Hill. 1715. in Caſe of Paget v. Hoskins, as decreed in a Caſe when Ld. 
C. Cowper was Ld. Chancellor before. 


22. A. & B. one a Clother and the other a Dyer had carried on 


a Trade betwixt them ſeveral Years by ſetting off che Money due. B. 
died inteſtate and indebred to ſeveral Perſons by Bond, who takes out 
Adminiſtration as Principal Creditors and ſue A. at Law. On a Bill 
by A. Ld. Macclesfield thought that carrying on a mutual Trade ſeveral 
Years by ſetting off and not paying Money on either Side was a ſtrong Pre- 
ſumption of an Agreement tor that Purpoſe and that otherwiſe they would 
not ſo long have continued their Dealings; that it was the conſtant Uſe 
between Merchants and Traders; arid decreed that A. ſhould be allow- 
ed on Diſcount what was due to him from B. Ch. Prec. 580. pl. 350. 
Hill. 1721. Downam v. Matthews. 5 

23. It there be but the leaſt handle to direct an Account ſo as to ſet 
olf the other's Debts it ought to be done; as if even in Caſe of Bond 
the Intere/# had not been paid, but c up and allowed in Goods this 
would intitle them to retain the whole againſt each as the Account 
ſhould come out; Per Ld. Macclesfield. Ch. Prec. 580. Hill. 1721. in 
Caſe of Downam v. Mathews. E 

24. A Man cannot ſtop his Rent for Money due to him on a Bond 
towards Satisfaction of a :Simple-Contraf- Debt; Per Ld. Macclesfield, 
Ch. Prec. 582. pl. 350. Hill. 1121. in Caſe of Downam v. Matthews. 

25 A, took a Nephew upon his Father's Death into his Houſe and 
provided him with Cloaths and Schooling, and afterwards took him as 


- 


Apprentice, and in his Books kept an Account of Expences for that and 


board, but from the Time of the Apprenticeſhip omitted the Board, 
and atrerwards left him gool. by his Will, and made B. Executor; al- 
ter A's Death B. ſupplied the Nephew with Wines who likewiſe received 

. CROP BY doe | 83 | Monies 


18. Where an Heir is a Creditor by Bond or Judgment Quzre, if The Reaſon 


is the ſame 


R. 62. Law muſt 
be ſo too; 


4 | though 
there is no Inſtance of it. Arg. Chan. Prec. 178. Mich, 1700. in Caſe of Hopton v. Dryden. 
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560 Diſcount. 
Monies due to B. and ſo became indevted to B conſi ſerably. The Ne. 
phe w ſued B. in the Spiritual Court tor the 00 Il. Upon a Bill brought 
in Chancery by B. firſt againſt the Nephew and after againit the Al. 
ſignees of a Commiſſion of Bankruptcy againſt the Nephew and Croſz 
Bill by them againſt B. the Maſter of the Rolls ſaid, that it was 
true that Stoppage was no Payment at Law, nor is it o of itſelt ig 
Equity; but then @ very fender Agreement for diſcounting the one Debt 
out of the other will make it a Payment, becauſe it prevents Mulcipli. 
city of Suits, and decreed an Account and the Plaintiff B. to pay on ly. 
the Surplus after having deducted what is due from che Nephew as well 
to himſelf as to the Teſtator, but no Cots on either Side. 2 Wms's 
Rep. 128. Paſch 123. Jells v. Wood. | 
2 26. The Plaintiffs were Sugar Bakers at Briſtol, and Fry the Ia. 
3 teſtate was a Grocer there and bought Sugars of them, and they bought 
in 8 blue Papers ot him for their 5 Plaintiffs were indebted to the In. 
Hawkins feſtate 301. ſor Paper, and the Inteſtate was indebicd to them 100 |. for 
& al' Sugars, Inteſtate died inſolvent not leaving Afſers to pay his Debrs 
v. Freeman. etendant Freeman takes out Admiſtration as Principal Creditor, and 
brings an Action at Law, againſt Lane one of the Plaintiffs and Part- 
ners tor Goods fold and delivered to him by the Inteſtate, and gets 
a Verdili at Law and Fudg ment thereupon. Plaintiffs bring the Bill, ſug. 
geſting that the Inteſtate was indebted to them as Partners in a far greater 
Sum for Goods ſold and delivered, than they were indebted to him, and pray 
an Account and that deducting the Debt due by them to the Inteftate they 
may have Satisfattion for the Balance of the Account out of Aſſets. 
Defendant inſiſts upon the Verdict at Law againſt Lane tor Goods fold 
and delivered to him upon his own ſeparate Account, and that if thoſe 
Goods were fold upon the Partnerſhip Account Lane had a good Defence 
at Law inthe Action brought againſt him alone, and ſince he did not take 
the Advantage of it at Law, he ought not to be aided in a Court of 
Equity; that here was not any Proof of an Agreement to ſet one Debt againſt 
anuther, and without ſuch Agreement Stoppage is no Payment either 
in Law or Equity. 
It was argued for the Plaintiffs that it is reaſonable in mutual Deal- 
irgs among Tradeſmen, that one Debt ſhould be ſer againſt another, both 
Lebts being of an equal Nature, and that a very little Evidence will 
be ſufficient ro ſhew the Intent of the Parties, that it ſhould be ſo, and 
cited the Caſe of Obwnam and Matthews in Canc. Hill. 8 Geo. to 
that Purpoſe, that here was Evidence that the Plaintifts having ſent 
to the Inteſtate tor the Money he owed them, the Inteſtate ſold them 
Blue Paper, and then ſaid ſurely they would let him alone now for 
ſome Time longer, ſince he had fold them the Paper, which ſhews plain- 
1y that he underitood the Value of the Paper was to go in Diſcount of 
Part ot the Debt due to them; that there were no Witneſſes examined 
lor Lane in the Action brought againſt him ſo the Merits not tried, and 
this Verdict againſt Lane could not exclude the reſt ot the Partners 
from their Equity againſt the Defendant; it that Judgment ſhould ſtand 
the Plaintiffs would be obliged to pay 30 J. to the Inteſtate's Eſtate, 
when at the fame Time his Eſtate was indebted to them 100 1. and no 
| | Aſſets to pay them, ſo the Plaintiffs would not only be ſtripped entirely 
| ot their Demands but pay 3ol. towards fatistying other Creditors De- 
| mands. | | 


Macclesfield C. In mutual Dealings berween Tradeſmen ir is. rea- 
ſonable to ſuppoſe they intend one Debt ſhould be ſer againſt the other, 
and the Ballance only to be paid as it is per Statute of Bankrupts, and 
therefore the leaſt Evidence of ſuch an Intent is fufficient. Here is 

ſufficient Proof of ſuch Intent between the Parties, and though I ſhall 
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de tender of relieving in this Court after a Verdict at Law, yet in the 

reſent Caſe, the Verdict is not material, for it appears in the Cauſe 
chat the Sugars were Part of the Joint Stock and per contra the Pa- 
per was delivered to the Uſe of the 2 and not bought by 
Lane for his ſeparate Uſe, and though Lane was the acting Partner, 
and agreed for the Paper, yet it was bought and employed in the Joint 
Trade, and though the Verdict was againſt him ſingly yet he is but in 
Nature of a Truſtee for the other Partners, and the Caſe is the ſame 
in Equity, as If all the Partners had actually bought the Paper, ſince 
it was bought for their Uſe and upon their Account. 

Decreed that the Defendant acknowledge Satisfaction upon the Judg- 
ment, and that an Account be taken between the Parties and the Bal- 
lance due to Plaintifs be paid in a Courſe of Adminiſtration, but with- 
our Coſts, becauſe the Defendant is an Adminiſtrator. 

N. B. This was an Appeal from che Rolls, where the Bill was diſ- 
miſled, that Decree now reverſed and Decreed ut ſupra. | 
27. 2 Ceo. 2 cap. 22. Where there are Mutual Debts between the Plain- See pl 34. 

tiff and Defendant, or if either Party ſue or be ſued, as Executor or Ad- 

mm ſtrator, where there are mutual Debts between Teſtator or Inteſtate 

and either Party, one Debt may be ſet againſt the other, and ſuch Matter 

may be given in Evidence upon the general Iſſue, or pleaded in Bar, as 

th: Nature of the Caſe ſpall require, ſo as at the Time of pleadins the Ge- 

neral Iſſue, where ſuch Debt is intended to be looked upon in Evidence, No- 

tice ſhall be given of the particular Sum or Debt, ſo intended to be inſiſted 

upon and on what Account it became due, or otherwiſe ſuch Matter ſhall not 

be allowed in Evidence on the General Iſſuie. 

28, Where a Perſon who had Stock in a Company was indebted to gut where 
the Company, and there was an Expreſs By- Law to ſubjet# the Stock of each there was 
Member to ſatisfy the Debts they fhouid owe to the Company, in ſuch Caſe no ſuch By- 
the Company may ſtop to pay chemfelves. Abr. Equ. Cafes 9. cited as 88 
decreed per Ld. Macclesfield athilted per Raymond Ch. J. and Price a Company, 
J. in the Caſe of Hudſon's Bay Company. and who 


was one of 
the Directors thereof, borrowed Money of the Cempany, but not on the Security of the Stock, and 
afterwards became Bankrupt, and it was inſiſted that by Statute of * 5 Geo. 1. one Account was to 
be ſet off againſt another. But this was held not to be within that Statute which ſpeaks only of 
mutual Dealings and Accounts, which is not this Caſe, as the Bankrupt had a fixt Permanent Intereſt 
in the Stock, and the Money borrowed with Regard thereto. And the Court held, that the Loan in 
the preſent Caſe to the Bankrupt was nt in their Corporate Capacity wherein only he ſtood related to 
them, and held his Stock, but was a Loan by them as private Perſons, for which they could not ſtop his 
Stock, which he held asz Member of the Company in their Corporate Capacity. Trin. 1428, Abr. 
Equ. Caſes. 9. between Meliorucchi v Royal E berg Aſſurance Company. 
| * This ſeems miſprinted for 5 Geo. 2, cap. 30. 8. 28, 


29. And it was reſembled to the Caſe of the Lord of a Manor and his 

Copy holders, that the Lord could not refuſe to admit a Perſon to whom 

one of the Copyholders had fold his Eſtate on Account of any Debt due 

to the Lord by that Copybolder, that as the Lord of the Manor in that 

Caſe, though he had the Freehold of all the Copy hold Eftates in him, 

yet he had no Right to any of the Copyholders privare Copyhold. 

Abr. Equ. Caſes 8. Trin. 1728. Meliorucchi v. the Royal Exchange 

Company. n 

IN 123 held, that where a Plaintiff is Executor, the Debt fer off S. C. cited 
againſt his Demand muſt be of an equal Nature ; that is a Specialty ago 14 & 
024inſt a Specialty; But not a Simple Contract againſt a Specialty; Be- it CR in 
cauſe a different Conſtruction of the Statute might occation a Devaſta- the Caſe of 


vit. Trin. 6 Geo. 2. Kemys v. Betſon. x; | Hurchenſon 
> 2 . | : v. Sturges 
the Court ſaid, that this being before the Statute 8 Geo. 2. was a right Determination, but not for che 
Reaſon given. For how could any Conſtruction make a Devaſtavit? But if a Statute ſays or means, 
that a Simple Contract may be ſer of againſt 5 Specialty, ſurely that would be a good * for the 
7 155 N | Exscutor : 


** 


562 Diſcount. 

CIS — 
Executor. But the true Reaſon ariſes from the Deſign of the Act, which was to prevent Circuit 
Alien, and the Neceſhty for Bills in Chancery. For before the Act, it a Man ſued me for a leſ; A 
than he owed, I could have no Relief but in Chancery; therefore it was the Deſiga of the Ad C 
give the Deterdant in ſuch Caſe the ſame Advantage; as if he had brought another Croſs 48:9 for h 
Demand. Now in the Caſe of an Executor, if he ſues a common Perſon upon a Bond given to the 
Teftator, he muſt recover; Whereas if the Defendant was to ſue him upon a Simple Con xt ofthe 
Teſtator, he might poſſibly not recover, upon account of ſuperior Debts. "Therefore as the Statute 
intended to give a Defendant the ſame, but not not a greater Advantage, he oughr not to be allow d 
to ſet it off For the ſame Reaſon a Hebt barr d by the Statute of Limitations cannot be pleaded or ſer 
off, though it remains a Debt; becauſe, if an Action had been brought for it, the Statute might haye 
been pleaded in Bar. | 


— 


S C. cited 3. In an Action of Debt upon Bond the Defendant pleads that the 
7 * & Plaintiff was indebted to him by Simple Contract, more than the Sum 
ir CR in mention'd in the Condition of the Bond. But upon Demurrer to the 
the Caſe of Plex there was Judgment for the Plaintiff; For that a Simple Contract 
Hutchenſon could not be pleaded, or given in Evidence by way of Set off to an 


v. Sturges. | g | ; 
Fh ce. Action upon a Bond. Mich. 6 Geo. 2. C. B. Stephens v. Lottyn, 


ſaid, that the Reaſon the Court went upon was, That the ſame Words of the ſame Act of Parliament 
ought to receive the ſame Conſtruction, and therefore as it has been ſo determin'd in the Cafe of 
Exccutors, it ought to be ſo in the Caſe of common Perſons. But farely where the ſame Word; ef 
an dt are refterrable to different Things, there ought to be different ings tro = made according to 
the different Natures of the Things Now the Caſe of a common Perſon Plaintiff does not ſtand upon 
the ſame Reaſon as that of a Plaintift Executor. For if the Executor was to be ſued upor> a Simple 
Contract, there might pothbly be no Recovery againſt him, But if the common Perſon Plaintiff was 
to be ſued, there muſt always be a Recovery againſt him, whether the Debt be by Specialty or Sim. 
ple Contract; ard therefore in ſuch Caſe it ſeems to be a good Set Off againſt the Bond Debt. Ac- 
cordingly when the Caſe went up into the King's Bench, the Court were of this Opinion, and 
would have revers'd the Judgment of the Common Pleas, but for this Reaſon, that before the A8 of 
the 8 Geo 2 the Penalty at Law was the Debt; and in that Caſe the Debr pleaded as a Set Off was 
not ſo much as the Penalty of the Bond, though more than was due by the Condition of the Bond, 
and therefore they affirmed the Judgment. | 


This Action 42. Debt for Rent upon a Parol Leaſe; Defendant had by his Plea 
(Ur audivi) [ce "off @ Debt by Simple Contract; to which Plaintiff demurr'd. Per Cur. - 
bead a Debt of an inferior Nature cannot be fer off againſt a ſuperior Demand. 
minifratrix. Judgment for the Plaintiff, Debt for Rent is equal to an Action upon 4 
Bond. Barnes Notes in C. B. 199. Eaſt. 7 GC. 2. Brown v Holycak. 
33. The Ch. Juſtice and Probyn J. thought that a Debt by Simple 
Contract might be ſet againſt a Debt by Bond, Page J. was of a con- 
trary Opinion, and Lee J. gave no Opinion as to this Point at all. 2 

Barnard. Rep. in B. R. 338. Mich. 7 Geo. 2. „Stephens v. Lofty. 
Quzie Trin. 34. 8. Geo. 2. cap. I. Makes the Ati of 2 Geo. 2. for ting mutual Debts 
11& 12 one againſt another, either by being pleaded in Bar or given in Evidence on 
_ "on The general Iſſue in the Manner therein mentioned, notwithſtanding ſuch 
— Macken, Debts are deemed in Law to be of a different Nature, perpetual, unleſs in 
mara, the Caſes where either of the ſaid Debts fball accrue by reaſon of a Penalty con- 
Plea held 7amed in any Bond or Specialty; and in all Caſes where either the Debt 
De youu. Ai. for which the Action hath been or ſhall be brought, or the Debt intended to 
not ſetting be ſet againſt the ſame hath accrued. or ſhall accrue by reaſon of any ſuch Pe. 
forth parti. aalty, the Debt intended to be ſet off ſhall be pleaded in Bar, in which 
cularly how P/ea ſhall be ſhewn how much is truly and juſtly due on either Side, and in 
much que. Cafe the Plaintiff ſpall recover in any ſuch Action or Suit, Fudement ſhall 
be entred for no more than ſball appear to be truly and juſtly due after one 
5 Debt being ſet out againſt the other as aforeſaid. 2 | 
S. C. cited 35. In Debt for Rent brought by an Adminiſtratrix upon a Leaſe by 
Trin 14 & Parol, the Detendant would have ſet off a Simple ContratF Debt; Bur 
* rs © the Court held, that the Plaintiff's Dematþeing Equal to a Bond or 
Hutchenſon Specialty, a Debt by Simple Contract could not be ſer off againſt it. 


v. Sturges, Paſch. 8 Geo. 2. C. B. Brown v. Holyoak. 


Court faid, the Courf of King's Bench held it might, and the Ch. Juſtice faid, there could be wo 


Danger of a Devaſtavit from ſuch a Conſtruction, but the Act of Parliament would be a ſufficient ] 97 
tification. And either at that Time the Statute of the 8 Geo. 2. had paſs'd, or immediately follow'd, 


ich took all Doubts. 
which took away * 36. Covenant 


— 
Y' - 
a Cy 


PS 
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36. Covenant was brought upon Indenture for Non-payment of Rent. I id 200. 
Petendant pleaded Non eft factum, and gave Notice upon his Plea to ſet off s © he 


| feveral Sams due to him upon Covenants in the ſame Deed, for ſpurring up NN nel, 


| | : hat the 
Land at a certain Sum per Acre. The Queſtion was, Whether upon t vidence 


this Plea Detendant could give in Evidence his Demand, by Virtue ot offer'd to be 
the late Act of Parliament. Mr. Juſtice Denton, who tried the Cauſe en by 

at the laſt Aſſizes for Suffolk, being of Opinion he could not upon this * 
Iſſue. It was urged for Detendant, that his Debt is a certain De- have been 
mand, for which he might have brought an Action of Debt, and that recciv'd at 
the Debts are mutual of the ſame Nature and Degree, and both Debts the Trial, 
ariſe 15 the ſame Contract; that the Plea is a general Iſſue, and e 


8 . oft a certai 
that thereupon a Bond might have been fer off againſt a Bond ; and Delt of biel 


therefore this is a Caſe within the Nature and Meaning of the Act. On Degree with 


the other Side, ir was inſiſted, that Detendanr's Plea is intirely incon- Ye Plaintiff's 
ſiſtent; he denies the Deed, and at the fame Time makes a Demand e e 
under it; he might have pleaded a General Iſſue without deny ing the Iſſac maſt 
Deed, or might have pleaded the Matter ſpecially ; That the Court be under- 
upon Motions to plead double, never give Leaſe to plead contradictory ſtood to be 
Matters. Cur. advif. Barnes's Notes in C. B. 199. Mich. 8 Geo. 2. „ fr.” 
Gower & Ux. v. Hunt. Aer Trial 
Was Or- 


5 | 1 dered. 
37. Plea delivered in the Country held to be bad, though with Notice ere 


to ſet off a mutual Debt, which Notice muſt neceflarily be prov'd at the 
Aſjiſes by the Perſon that deliver'd it, with the Plea ; but the Plea being 
deliver'd the firſt Day of laſt Term, and the Country Attornies both 
living in the ſame Town, the Judgment was fer alide, and Coſts were 
ordered to attend the Event of the Trial. Barnes's Notes in C. B. 
177. Trio. 8 & 9 Geo. 2. Taylor v. Lawſon. | 

38. The Plaintiff's Husband to whom ſhe was Executrix, had by 


Letter of Attorney appointed the Detendant his Steward; the De len- 


dant receiv d of the Tenants ſeveral Sums of Money for Rent after the Teſ— 
tater's Death. The Plaintiff brought this Action in her own Name, 
and not as Executrix, for the Money ſo receiv'd, as receiv'd to her 
; Notice was given to ſer off againſt the Plaintiff's Demands certain 
Sums that were due from the Teſtator to the Defendant; bur ar the Tri- 
al the Defeadant was not admitted to ſet off what was due from the Teftator 
to him, becauſe the P{giniiff had not declar'd as Executrix, but in her own 
Right. This wasEale reſerv'd at Lincoln Aſſiſes for the Opinion of 
the Court on the M ſtruction of the Statute 2 Geo. 2. cap. 22. S. rr. 
per Cur, the Plaintiff muſt have the Benefit of her Verdict. Cafes of 
Pratt in C. B. 151. Trin. 11 & 12 Geo. 2. Shipman v. Thomplon. 
39. . by Bill againſt B. pray d Relief and a Diſcovery, and proceeded 
in an Action at Law upon the ſame Account, B. apply d to the Court 
that Plaintiff would make his Election which Court to proceed in. 
A. elected to proceed at Law, but had Leave to proceed here like wiſe, 
a5 to ſo much of his Bill as ſought a Diſcovery. A. amended his Bill 
on Payment of Coſts, by ſtriking out that Part which tended ro pray 
Relief Thereupon the Bill was diſmiſs'd of Courle, becauſe itpray'd only 
a Diſcovery, aud the Coſts to B. tax'd at 384, Bur A. got Fudgment at 
Law, and Damages and Cofts to 4401. for which B. was taken in Execu- 
tion and lay in Cuſtody, but at the ſame Time took out an Attachment 
»g4inſt A. tor the Coſts in this Court. Upon a Petition by A. pray- 
ing he might dedatf the 38 „ incurr d here out of tb 440. rec 
14inſt the Defendant at Law, Ld. Chancellor ſaid, the Ferition ſeem d 
very reaſonable, and that he would grant it it the Precedears of the 
Court juſtify ir, which yet he doubted, becauſe the Bill of Diſcovery 
was dũmiſs d out of Court; and ſo would make no Order, but directed 
| | g 5 9 
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it to ſtand over, that the Plaintiff might ſearch for Precedents. Barnatd. 
Rep. in Chan. 428. Hill. 1949. Geeriſh v. Donaccon, 

40. In Debt on Bond the Declaration ſet forth that Defendant be. 
came bound to the Plaintiff, being one of the Bearers of the Verge ot 
the King's Court of the Marſhalſea, and an Officer of the King's Houſc- 
hold, in the Sum of 8. Defendant pleads, that the Plaintiff” is indebted 
to him ſeveral Sums, (by Simple Contratl ) amounting in the Whole to 251. 
which is due and unpaid, and is ſufficient to ſatisty and diſcharge the 
Plaintiffs Demand of 81. The Plaintiff prays, chat the Condition of 
the Bond may be inroll'd; which being done, it appear'd to be a Bond 
for Defendant's Appearance to an Action brought in the Marſhalſea Court 
by a third Perſon. The Plaintiff demurs, and upon Joinder in De. 
murrer the Queſtion was, Whether che Debrs ſet forth in Defendant's 
Plea, could be fer off againſt rhe Plaintiff's Demand. And the Court 
held they could not; For the Statute 8 Geo. 2. which allows the ſetting 
off Simple Contracts againſt Bond Debts, appears plainly to relate only 
to Bonds condition'd for Payment of Money ; Whereas this is a Bond for 
the Parties Appearance at the Suit of a third Perſon ; and though it was 
given to the Officer, and (being not Aſſignable), the Action brought up- 
on it muſt be in his Name, yet he is only a Truſtee {or the real Plaintiff, 
and does not ſue in his own Right. The Cale is the ſame, as if one was 10 
ſue as Executor, and Defendant was to ſer off a Debt which the Execu- 
tor owed him in his own Right, which would certainly be ill. If it was 
otherwiſe, there would be an End ot all ſuch Bail Bonds, which are 
taken for the Furtherance of Juſtice; tor then, wherever the Officer 
who takes the Bond, happens to owe Detendant Money, the Plain- 
tiff's Suit muſt be render*d ineffectual. The Court therefore difallow'd 
the Plea, and the Plaintiff had Judgment. Trin. 14 & 15 Geo. 2. 
C. B. Hutchenſfon v. Sturges. 


, 
For more of Diſcount in General, See other Proper Titles. 
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* Tithes are 
an Eccleſi- 
aſtical In- 
heritance, 
collateral 

to the Eſtate 
of the Lands 


and of their 


proper Na- 
ture duc 
only to Ec- 
cleſiaſtical 
Perſons by 
the Eccleſi- 
aſtical Law, 


atid therefore B. Co. Magna Charta 649. a 


no Unity of 


Poſſeſſion can extinguiſh or ſuſpend them, but that notwithftandi any Vnity they remain, ſo that 
they may be demiſed or granted to any Spiritual Man, notwithſtanding any ſuck Suſpenſion; Per 
Cur. 41 Rep. 13. b. Mich, 10 Jac. C. B. in Caſe of Priddle v. Napper. 


* Diſmes, [or Tithes]. 


(A) Predial. 
[What ſhall be ſaid to be Predial Tithes]. 


. C2 RN is a Predial Tythe, though it comes in Part of the 
Induſtry ot Man, and Part of the Ground, Mich. 8 Jac. 


2. Pigs 


OTE PDiſmes, [or Tithes]. 565 


"Pigs are predial mix d. Mich. 8 Jat. B. 25 
4. Vinum (SA Pradial⸗Tythe. Co. Magna Charta 649. 
;. Linum & Canabum is a Predial Tythe. Co Magna Charta 


59 Canabum is a Predial Cythe. Co. Magna Charta 649. 
-. Hops are properly Predial Tithes. Mich. 8 Jac. B. | 
g. Thoſe that come trom the Fruits of the Earth, as Poma, Pira 
ana, Volema, and Fructus Hortorum, and Maſts of Oak and Beech 


ar [2redfal Tithes, Co. Magna Charta 649. 


6 


— th. 4 — ** —_ 


(B) Mixed. 
M A TEED Tythesare thole that come of Checſe, Milk ec, 


or ex Fœtibus Animalium que ſunt in paſcuis & gregatim 
palcuntur, ut in Agnis, Vitulis, Hœdis, Capreolis, Pullis c. Co. 


Magna Charta 649. 5 
2. Tithes of Pigs are mired Tithes. Mich. 8. Jac. B. 
z. Wool and Lamb are Mixed Tithes. Mich. 8. Jac. B. Agreed that 


Wool and 
Lamb are included within Small Tithes. Poph. 44. Trin. 16 Jac. in Caſe of Nicholas v. Ward. 


4. Tythes of Cheeſe, Calves, ano Lambs are mixed Tythes, Co. 
Pagna Charta 649. adjudged. | 


——— — 


(C) Of what Things [Animals] they ſhall be paid 


de Jure. 


1 ought to be paid in Kind de Jure, of Wax Cro. C. 559. 
and Honey ot Bees in ant Hive. Mich. 15 Car. B. N. be- ?!- 2 8. C. 
tween Barefoor an Norton, adjudged in a Probibition upon a De- & 8. b. ® 
murrer, and a Conſultation granted, Jo. 447. pl. 

xo. S. C2 


to Tithes of Honey.—F. N. B. 51. (G) as to Honey and Wax. 


2. Tithes ſhall be paid de Jure of young Pigeons. Mich. 14 See (S) 
Jac. B. between * Fhately and Hanbury, reſolved. Dill. 15 Jac. pl 5, S. O. 
B. B. reſolved, and a Prohibition dented in one + Gres Cale 1 45 
oc the Inner Temple. * 

1 2 Roll 


pl. 

S. C 
Rep. 2. Jones v. Gaſtrill. S. C. accordingly. It they were ſpent by the Owner in his Houſe no 
Tithes mall be paid of them. Litt. Rep. 311. Mich. 5 Car. C. by F Ea. v. Vaughan f Hel 147. 
9. C. & $ P—Litt. Rep. 40. Trin. “3 Car. C B. S. P. - Doves in a Dove- Houſe may pay Ti hes 
by Cuſtom. Vent. 5. Hill 20 & 21 Car. 2. B R. Anon. Prohibition to the Spiritual Court for 


Tithe-Pigeons on Suggeſtion that they were ſpent in the Houſe. Holt doubted. 12 Mod. 47. Mich 
5 W. & M Badgerley v. Wood. an N « 47+ Mich. 


A. © 


to Honey. — 


3. Mo Tithes de Jure without a Cuſtom ought to be pald for No Tithes 
Coneys, becauſe they are Feræ Nature. Trin. 8 Car. B. R. be⸗ = END 
tween Norden and Benet, after a Prohibition granted, a Conſulta-⸗ Waren 
nen denied per Curtam kor the Cauſe aforeſaid, JI. 13 Car. and Ley 
B. R. between Sr Fobn Bruen and Dr. Bradi(h per Cuirtam, and a ch. J. ſaid, 
{2rohibition granted accordingly. Hill. 13 Car. B. between Vincent Wr the | 
ad, Tutt à Prohibition granted, and for a Prohibition pleaded by c,.,-orcat 
the Parſon to have them by jPreſcription. Mich. 14 Car, B. 4 them Cuni- 
f — | bl 


. 


566 Dimes or Tiches © 


„ n 


culos ſuos, gis. between Williams and Wilcox, a Prohibition granted. Mich 


3 | N. or + 1 
«=d ir «1%: Cat. B. K. between Damport aid Onge a Prohibition granted,” * 


take them; fer that ke has no Property in the old Conies, but that the better Queſtion is, if the Par. 
ſon ſhould have Tithes ot the Sucklings, and a Prohibition was awarded. 2 Roll Rep, 438. Trin. 
22 Jac. B. K Hales alias Ha wess Caſe. Tithes ought to be paid for Conjes; Per Doderi ig- J. 
to which the Court aſſented 2 Roll Rep. 2. Hill. 15 ſac. in Caſe of Jones v. Gaitrill — A Sit 
was in the Spiritual Court for Tithes of Conies in a Warren, but it being ſuggeſted that it was With. 
out a Special Cuſtom a Prohibition was granted per tot. Cur. the Court having procceded only on a 
Libel. Keb. 602. pl. 77. Mich. 15 Car. 2. B. N. Towerſon v. Winger. - 2 Keb. 140, 141. pl. 
10. Hill. 18 & tg Car. 2 B. R. Webb v. Newman, 8 P. —S. P. by Richardſon Cited to have been 
agreed. Litt. Rep 13. The Demand of Titbes of Conies is againſt Common Right; admitte! 
per Cur. Hard. 188. Paſch 13 Car. 2. in Scacc. Randal v. Head. — — 2 Mod. 77. S. P. obiter. Paſch. 
28 Car. 2. Vent. 5. Hill. 21. & 22 Car. 2 B. R. Anon. that a Warren may pay Tithes by Cyr. 
tom. Conies are not tithable unleſs by Cuſtom; Per Berkley J. Mar. 56. pl. 87. Mich 1; Cx. 
Anon. 


C:o. C 139 . 4+ Mo Tithes de Jure are to be paid for Fiſh taken in a common 
pl. 2.5. P. River. Palch. 5 Car. B. R. a Prohibition granted to ſtapa Su 
and ſe-casro far Tithes of Eeles taken in a common River within the PIarth 
ve 5 ©- > of Barton in Weſtmorland ; and Bil. 9 Car. a orohibittan was 
, anted to ſtay a Suit“ for Tithes of '1 cours in the lame River ; 
* 7 136. Ulit the Court ſeemed to be diwiden whether Tithes were due or. 
not, but they granted a Prohibition, for that the Lam auld be 
tion Bur DECctDeD thereupon, and this was between Dawes and Hudd!eftone, 


Nicharaſon | | | | : 
ſaid, chat Per dvenure it may be by Cuftom, otherwiſe Tithes are not payable for Fiſh taken in Ri- 
vers Vent 5. Hill. :o& 21 Car. 2. B. R. that by Cuſtom Tithes may be paid of Fiſh in a Ri- 


ver Fiſh in a River are not tithable unleſs by Cuſtom. Mar. 17. pl. 41. Paſch. 15 Car, I. 
Anon. . | 


A Probivi=- 5. Tf ag Man hath Pheaſants, and keeps them within an incloſed 
tion _-. Wood, and clips the Wings of the {Pyealants, and from the Eggs 
n hatches and brings up young Pheaſants, nu Tithes ſhall be paid of 
that the khele Eggs or young Phealants, becauſe they are not re-clatmed, 
Caſtor was but continue Feræ 1 and oh 90 2 of 818 if 
cn doe their Wings were not clipp'd. Mich. 11 Car. B. B. between 
5 Winbroke and Evans, d Prohibition was granted; but it was ſur⸗ 
Pheaſarrs miſed that no Tithe was patd kor them in a great Circuit called 
Mar. 75 a the Chilterme in the ſame Eount y, ſciltcet of Bucks, and fo pre⸗ 
+ 83 _— in hen 1 but the Court granted it becaule they 
e were 'erz | a uUrz, | | i 4 x | | 

Libel &c. 6. No Tithes ſhall be paid in kind, without a Cuſtom, for Fich 
_ Ko taken in the High Sea out of any Parith. Dll. 14 Car. B. R. between 
be ale Long and Dircel, pet Curiam, and a Prohibition granted according: 
$a; the ly; And Juſtice Jones ſaid, that upon an Appeal to the Oclegates 
Detendant gut of Ireland in the Lor * Ve/320nd's Cale it was agreed, that 
Ly ſuch Fiſh ſo taken, only Perſonal Tithes are due, deductis Ex- 
tor the penſis. : | 


- Quner of 


the Fifher-boat to have one Mctety of rhe Fiſh and the Fiſhermen the other Moiety and that 
the Owner uſed to pay the 1toth of his Moiety to the Parſon, in Diſcharge of all Tithes of Fiſh 
&c, The Court held it a good Saggeſtion, becauſe at Common Law no Tithes are due for Fiſh 
taken in the Sea, it not being within any Pariſh; and therefore when the Parſon by the Cultom 
ought to have the Tithes ot them, he ought to rake them according to the Cuſtom ; and that the 
tenth of a Moiety may be a good Diſcharge of the whole. Noy. 108. Mich 44 & 45 Eliz. Hol- 
land v. Helc. . ; ' 

Cro. C 264. pl. 12. Trin. 8 Car. ſeems to be 8. C. of Ld. Deſmond and the, Suggeſtions were, 
becauſe Fiſh in the Sea or great Rivers are feræ Naturz, and not Titheablc. Secondly, Becauſe 
the Sea is not within ady Pariſh, ſo as no Spiritual Perſon can ſay it is within his Pariſh where the 
Fiſh is 2 but the Prohibition was denied; for Tithes of Fiſhes are uſually paid ia Ireland, 4s 

ones affirmed. * 

1 In Prohibition the Court held, that Tithes of Fiſh caught in the Sea are not due without a Cuſ- 
om, and therefore a Cuftom to pay leſs than a tenth Parr may be good. 1 Lev. 179. Paſch. F ad 


— 


i 
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" 4 
— Tat FOR, * 
nnn... 
6 

« + © | | 

» *J . 
_ a 2 


2 Keb 2. pl. 4. S. P. in 8. C. Sid, 278. rut 


Diſmes, [or Tithes]. 
Car. 2. B. R. in Caſe of Sheppard v, Penroſe. 
8. P. in S. C. See (8) pl. 4. 7 


„No Tithes ſhall be pafd in kind de Jure, without a Cuſtom, A Parſon | 
for Fiſh taken in a Common River which is not incloſed, as 8 * 
in a Stew incloſed, becauſe they are in Feræ Faturz though they pi 
are caken by one that hath a ſeveral Fithery there, and though the the Parith 
Plice where they are taken be within the Pariſh of that Parſon t hat prayed a 
claims them, for this is a Perſonal Tiche, in which Tithes onght to 7robibicion 
be paid deductis Expenſis. Paſch. x5 Car. B. K. between 6% gecube. 
aud Arthur, and others, a Jrojwition granted, were the Suit was Fer Natu- 
for the Elthes of Salmons tn the River of Exe. Mich. 15 Car. r=, but tbe 
B. K. between Nabe and the faid 4rrbur and others, a like ra- Sure, 
hivicion granted upon tbe lame Patter between other Parties. an It; 

b 1 
many Places Fiſh are tithable, as Salmons in the River of Exeter, and Herrings in Yanmnourk: 
palm. 52) Fill. 3 Car. B. R. Anon. S. P. cited Cro, C. 264. in pl. 12 Trin. $ Car. B. R. 
Anon. And that they pray them to the Parſon of che Pariſh where. there ate landed. —Cro C. 
339 Hill 9 Car. B. R. Richardſon ſaid, that in Yarmouth was a Suit tor Tithes of Herrings taken 
in the Se, but they could not prevail. Jores ſaid, that in his Country of Wales they uſed to 
pay T'ithes for Herrings ; and in Ireland it is a Common Courſe to pay Titles of Salmons taken 
in Rivers. Richardſon ſaid that that peradventure, may be by Cuſtom ; otherwiſe Titles be not payable 


tor Fiſhes taken in Rivers. 


8. Not of Turkies or their Eggs, nor of Tame Partridges or Phea- S. C. cited 
ſants, becauſe Feræ Naturz. Mo. 599. pl. 822. Mich. 3) Eliz. — 
con v. Price. | the Rolls 
: | ſaid, he 

could not ſee but Turkies are Birds as Tame as Hens or other Poultry and therefore muſt pay 
Tithes z that it is true, if Jithes are once paid of the Eggs, there can be no Demand made a — 
Time in Reſpect of Chickens hatched afterwards, 2 Wms's Rep. 462. Trin. 1728. Carleton v. 
Brightwell. | | | 


9. Fiſh and Rabbits are Cuſtomary Tithes merely, of which no But by 
Tithes are due by the Law of the Land; Per Henden Serj. Arg. Het. 8 
13. Paſch. 3 Car. C. B. | 4 pid . 
3 | of them 
and fo of Doves in a Dove Houſe, Vent 5. Hill. 20 & 21 Car. 2. B. R. Anon. 


10. A Decree for Tithe Conies, and Tithe Wood. Toth. 284. Cites 
Shires v. Burgoine 12 Car. | F . 


＋ . 


CO — 


(D) For what Things they ſhall be paid de jure. Der 


Of Freehold. Y been bur 


one Letter. 


)\TO Tithes thall be paid for ſuch Things as do not grow and 
renew trom Year to Year by the Act of God. Ca. 11. Dr. 
Grant 16. _ | | 3 
2. No Tithes ought to be paid de Jure for Houſes of Habitation. 
Co. 11. Dr. Grant 16. . 1 
3. Nor for any Rent reſerved upon a Demiſe made of Houſes of T.;6.1 
Habitation. Co. 11. Or. Grant 16. 5 hs Thahes 
"8 ; of a Houle 
in London; the Defendant, ſuggeſted, that the Houſe &c. was formerly a Priory, which 
was diſcharged from Payment of Tithes by a Bull &c. and that it is enafted by the 
Statute 31 8. by which the Poſſeſſions &c. were given to the Crown, that the King and 
his Patentees ſhould hold the ſame diſcharged of Tithes in the ſame Manor as the Priors &c. but a 
Conſultation was awarded, becauſe the later Htatute 37 H. 8. cap. 13. ordains that all H.uſes in 
London ſhall pay Tithet according to their Drdinances there, and 10 that Statute extends to all Houſes, 


exceps 


3 * 


568 Diſmes, [or Tithes |. 
except theſe of Ncblemen which are excepted Mo. 912. pl. 1286 Paſch 33 Eliz B. R. 8 
Pipe. Cro. E. 276. pl 6. 8. C adjudged accordingly. It appears by Linwood de Decimis * 
Tithes were pavable in London for Houſes before the ſaid Act of 37 H. 8 but the Quota wrt 
doubtful, which is remedied by the faid AQ: and Decree made thereupon, Hard. 116. Trin. 16 8 
Scacc Langham v. Baker, & al}. . ha 

Parſon {ued for 2 9 d. per Pound for Tithes for Houſes in London according to 37 H. 8. An It 
ſac wes ditetted to try, whether leſs than that Sum had ever been paid, although no Proof that thave 
been any regular Modus. MS Tab. Feb. 22, 1922. Hennet v. Treſſ als, 1 


Of the Cuſtom of paving Tirhes of” Houſes in Londen and of the Starute and Decree of 
Vide G. Eju. R. 191. Mich. 12 Geo. in Scacc. Bennet v. Treſpaſs, Becket and Whitehall, 


37 H. 8. 


Tv in 4 5 Þ. 4 Rotulo Parliamentt, Numero 66. the Commons pray, 

e thac whereas many of the Lieges of the King are often vered and 

Corton's troubled by Parions and Vicars of Holy Church by Citations 

Recorcs is dd Tenlure of Holy Church; for Tithes of Scone and Slate warkey 

5 it 4. Xu and drawn out of Quarries, ot which no Tithes are paid, that he 

mers s.  ww2tilo pleaſe to grant, that if any [Irojtvition ve made in the Cale, 
chat no Conſultation be granted to the contrary. 


n (E) Anſwer. The King will adviſe. 


This 15 | 

3 N O Tithes ſhall be paid of Quarries, becauſe they are Part 
Glu _ ol rhe Freehold, Hill, 11 Jac. B. R. per Curiam, 
Reſolved 2. No Tithes ſhail be paid de Jure for Coal. Dill, 14 Jac, B. 
that no N. Per Houghton 

Tirhes are 

due of Slates, nor Quarries of Slate or Cole Mo. 908. pl. 1295, Paſch. 34 Eliz. B. R. Lyb. v. 
Watts. For the Parſon may have the Tithes of the Graſs ard the Corn growing con the Sur- 
face where the Quarry is Cro. E. 247. Lyſſe v. Watts. S. C.——Br. Diſmes pl. 18. S. P. cires the 
Regiſter. — 8. Þ. by Richardſon. Litt. Rep. 147. Paſch. 4 Car C. B. —- S. P. as to Quar- ies; Per 
Jones and Berkley. Mar. 58. pl. 89. Mich. 15 Car. obiter Gravel and Chalk are Part of the Free- 
hold and not tithable. Mod. 35. pl. 84. Hill. 21 & 22 Car. 2 B. R. | 


0 2 3. So no Tithe ſhall be paid for Torf ich is co burn. Pill. 14 
I bolt Ja. B. B. per Houghton. Hill. 11 Ja. B. R. per Curiam. 
and not tithable. Mod. 35. pl. 84. Hill. 21 & 22 Car. 2. B. KR. Anon. 


See pl. 8. 4. 33 E. 1. Libro Parliamentorum 105. de J2arionis & Vicarits 
petentibus Decimam in Cornuvia, abi Ker folvit annuatim Epiſ- 
copo Eroniz pro Decima predicta. Ita reſponſum. Fiat ſicut fieri 
conſuevit Tempore Comitis & Regis; And over this is writ, 
STAGHEHM CDRMNUBIJASE. tt ſeemed intended Tithes 
de Stanno. Vlde Rotuls Parliamenti, s Ed. 2. Yembrana 15. 

oy >. _$. Ya Tithes ſhall be 8 of Lime, becauſe it is Part of the 

Li 2p Freehold, Mich. 13 Jac, B. between 2m axd Perrie, per Cu- 

147 Paſch UW. 


4 Car. C B. | | 
It was agred clearly that no Tithes ought to be paid for Brick, becauſe ir is Part of the Soil; and 
ſo it has been often adjudged. 2 Mod. 7. Paſch. 28. Car. 2 C. B. Stoutfilli's Cife ———A Man ſhall 


not pay Tithes for Brick or Clay; cited by Barkley J. to have been ſo adjudged. Mar. 58. Mich. 
15 Car. 8 | | 


Cro. C. 525. 6. Ik a Man be ſeiſed of Lands within a Parich that uſed ta 

pl 5. 5 - pay Tithes, and makes a Nurſery thereot ior Imps and Jlaints of 

. {everal Kinds of Fruit, as Apples, Pears, Plumbs &c, and of Aſhes 

plz S. C and after ſells ſeveral of them to Strangers, our of the Parith ro be 

accordingly. tranſplanted, he ſhall pay Tithes of this A to the Parſon, 
0 


yer cor. lor thongh the Imps are Part of the Freehold ſs long as they 79 — 


— 
8 


Diſmes, [or Tithes]. 1 


tinue there, per when they are tranſplanted, they are ſevered and ff thy are 
taten from the Freehold ; and if this ſhall be permitted, the Parlun fl 2nd, 
map be defeated of the Tithes of all the Land in his arid by vin. we 
nating of it into Murſeries. Hill. 14 Car. B. R. between %s ame Par th, 
a»1 Wibarag adjudged per Curiam upon a Demurrer and a Con; de tall 


i ard. 38a. 
Mich. 16 Car. 2. in Scacc, Grant v. Hedding. 


7. Ik a Man cuts a Coppice of Mood, and thereof pays his Tithe, Mar 58. pl. 
and alter, before any nem Germens grow, he grubs up che Roots any 9. <4 156 
Stumps of Trees, he ſhall not pay Tithe of them, becaule they 13 6: 
are Parcel of the Freehold, and not annyally renewing. Mich. 5 bur ir dees 
Car. B. R. between Bedford and Dr. Skinner, per Cutiam, and a appear that 
1Icohivitton granted accordingly, any Prohi- 


bition was 
granted. 


8. Tn Doderidge's Hiſtory of the Dutchy of Cornwall, fol. 121. it is See pl. 4 
{aid that there is paid yearly to the Biſhop of Exeter tor the Tenth of 1 5 
che Coynage of Tyane in Devon and Cornwall 161. 13s. 4d. 


From (F) to 
ons 

> . | have been a 

(F ) Tithe of Mood. ; one Letter, 
| bur pur here 

| as 1n Roll. 


: Þ) DTULO Parlifamentt 1 Ed, z. Numero 51. the Com- Pryon's Abr. 
\ mons pray, That no Pan be drawn in Plea in Court 1. Conn 
Chrilitan for Tithes of Mood or Uunder⸗Wood, unleis in ſuch Places yuh. r. 


Numero 51. 


where ſuch Tithes have uſed to be given. ſame Petiti- 
- | on and An- 
ſer. — dame Record cited 2 Roll Rep. 122. Mich. 19 Jac. B. R. in Caſe of the Earle of 


Clanrickard v. Lady Denton, Same Petition and Anſwer cited 2 Inſt. 642. 


(G) Anſwer. 


. J ET it be done of this as it hath uſed to be done before 
2. 18 Ed. 3. Numero 12. the Commons pray, That as a Conftt- un Ab 

tution is made by the relates to take Tithes of all manner of R. ora has 
Wood, which Thing was never uſed, and that Mieks and Mives nothing of 
might make Teitaments, which is againſt Reaſon, that it wauld che baririoa 
pleaſe by him and his good Council to ordain a Remedy, and that ee i a 
his 52 ſhould remain in the ſame State as they had uſed to be „here in 18 
in the Time of all his Progenttors, and chat Prohibicions ſhould be E. 3 char I 
grauted tu all thoſe who are impleaded of the Tithes of Wood wich- can obſerve. 
out having a Conſul tation. | . 38. Mich 1 
Jac. in arguing the Caſe there it was ſaid by Serjeant Henden, that originally Tithe was not given to 
the Clergy of Wood before John Stratford Arch Biſhop of Canterbury 17 E.* 7. made a Conſti- 
tution hat Tithes ſhoald be paid within his Juriſdiction of Sylva Cædua, and that at the next Parlia- 
ment 18 E. 3 and at every Parliament till 16 K. 2. the Commonalty complain d thereof. 
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Proves r. 43 Ed. 3. Mumero 17. The Commons pray'd, That it be de⸗ 


that Year. 


——_——— 


570. © Diſmes, ſor Tithes. 
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— 


N55 (H) Anſwer, The King will that Law and Reaſon be 
CSWNYJ done. | LS. | 
Prynn's Abr. 1. 21 T D. 3. Numero 48. The Commons ray'd, That Where⸗ 


of Cotton's as the Arch-Biſhops and Biſhops had lately ordatned 
Recors _ a Confiitution to give Tithes of Vnder-Wood fold only, whereas 


ber 48. has before theſe Days no Cithes were given ; now the eopie of Poly 
the ſame Pe- Church, by Force of the faid Conſfitution, take and demand 
tirion and Tlthes alſo of Grolſs⸗ Wood, as well as of Under-Yood, ſold and 
auler. nat ſold, againit what they have uſed Time out of Bind, to the 
predt Damage of the Common Law, of which they pray a Ry: 


* 


(I) Anſwer. 


1. The Arch-Biſhop of Canterbury, and other Biſhaps, have 
anſwered, That ſuch Tithe is not demanded by reaſon of 
the kaid Conſtitution, but of Under-YY9oB, 
Prynn's Abr. 2 25 Ed. 3. 2. parte Numero 37. the Commons pray'd, That 
1 corn» na Tithes ſhall be paid of Wood, but where it hath uſed to be pud, 
Number zy, und not of Orarg-YpooD, 
me Petiti 


on and the Anſwer was, That the King will be adviſed. 
(K) Anſwer. The King will adviſe. 


Abr.of Cor- C{arcu in what Caſe Tithe of Ydood or Unver-199999 ought to be 
donde given of Right in Places where it has nat been given betore theſe 
Number Daps; alid aif9 that it be put in cectain- what anner of Wood 
117, The Oligcht ta be called Silva cædua; and that in Cale any be impleaded 
Pecition was, in Court Chriltian ok Tithe of Mood or Under-1839d, that a Pro- 
23 hibition be granted thereatter, and an Attichment thereupan in 
e Chancerp, as well ro the Judges as Parties, ds 1s àtccuſtomed in other 
declared; Caies, without having a Conlulcation. . 

and the An- ON | 

{wer was, That the Statute ſhall be obſerved. 


(L) Anſwer. 


I. WE. | 1 | 
5 Le T the Statute in this Cale ordained be kept and held. 

Prone vs. 2. 45 Ed. 3. Numero 23. Item, the Earls, Barons, Knights, 
Records as and other of the Commons, complain, That where they ſell their 
E. z. Num- Gols Wood of the Age of 20, 30, or 40 Rears, or of greater Age, 
ber 23. is a tg Merchants, ta the Profits of themſeives, and in Aid of the 
Fe King in his War, Parlons and Vicars of Churches implead and 
©: Ido bet trouble the ſaid Merchants in Court Chriſſian for the Tithes of the 
obſerve ſuch lald Mood, naming it by theſe Words Silva cœdua, Wherebp they 
Perition Cannot ſell their Mood at the true Price to the great Damage of 
Were to them and of the Realm, of which they pray the Ging and his 
4 5 e 


3 


Diſmes, [or Tithes]. ET © 
Council to apply a fir Remedy, and declare and interpret openly — The. 


cheſe Words Silva cædua, as to the Intent of the Commonalty Under- Common 


Woud is compriſed in theſe Words, and not Trees of ſuch Age. . 


| in itieif that 
a Man ſhall rot have Tithes of Great Trees as of Sylva Czdua. Br. Prohibition, pl. 1. cites 9 H. 6. 
by Paſtor, ard fays that ſo it appears elſewhere that the Statue 45 E z. which gives Prohibition in 
this Caſe gives it as it was uſed before, which proves that Prohibition was thereof at Commen Law, and 
that this was uſurped upon the Common Law. It is to be underſtood that this Act uſes theſe Words, 
Groſs-Boycs, and that Haut- Bois, or Grand- Bois, which Word is alſo uſed in the Rooks of 50 E. 
3. ard 9 H. 6. Ard in this Act this Word (Groſs) ſignified ſpecially ſuch Wood as has becn, or is, 
either by the Common Law or Cuſtom of the Country, Timber, for this Act extends not to other 
Woods, that have not been, or will not ſerve for Timber, though they be of the Greatneſs or vig- 
nets of Timber. And it is ro be obſerved that the Prohibition in 50 E 3. for ſuing for Tithes in 
Court Chriſtian of Groſs-Bois was grounded upon the Common Law, without mentioning cf this 
Act. 2 Inſt 642, 643. ; | 
Here it is to be demanded, To what Kind of Wood Groß- Bois do extend? And the Anſwer is, 
That Oak, Aſh, and Elm are to be included within theſe Words; and fo is Beech, Hor'e- Beech, and 
Horn. Beam, becauſe they ſerve for Building or Reparation of Houſes, Mills, Cottages &c. againſt 
the Opinion in Plowden Com. fol. 470, in Molyn's Caſe, holden without Argument, which Opinion 
the whole Court, upon deliberate Advice, held to be no Law. 2 Inſt. 643. | 


(M) Anſwer. - 


5 _ ET there be a Prohibition granted, and an Attachment there- 8 
upon, as bath been uied before cheſe Days. Nota, That 1 0, of he 
upon this che Statute 18 imprinted. 45 E. 3. Cay. 3. . Common 
| Law. 2 Inſt. 642. 


2. 2 D. 4. Botulo Parliamenti Numero 59. the Commons in a A 
Petition rectted the Statute of 45 E. 3. cc. and ſain, That not- 833 
withſtanding this (*) Statute, arfons and Yicars clatming ßcyene, Ade, 
Tithes of all Manner of Wood, as before they were wont, becauſe of Corton's 
that Confulcarions in this Cate in Chancery have lo eaſily been ax dey 
granted Ly Colour of this Word Spylva-czdua, they pray, That he pes. 
would pleale to ordain, that no Conluitation be granted by theie n na ame 
Words Syiva cxDua, ik it be fo that the Mood of which he claums Ancger. 
Tithes be of the Age of 20 Bears or more at the Time of the Cut⸗ 


ting, and a Pain thereupon ordained tn this prelent Parlament. 


(N) Anſwer. 


I, 3 

L E T it be uſed as it hath been done before theſe Daps. 

2. 1 & ur Numero 7. the Commons pray'd, That ! do nor ob- 
whereas they are otten impleaded in Court Chriſtian for Tithe offerv< is 
Grols⸗Wood of the Age of 20 Bears, and of 40 Bears and more, o., Abr. 
by the Name of this Word, Sylva-cedua ; any in the Statute of Co ton's 
made in as Ed. 3. it is contained, That a Prohibition be granted | <cords of 
in this Caſe, and thereupon an Attachment, as it hath been uſed n var. 
before theſe Days, oy which Statute no tull Declaration is made 
„hat Wood is titheable, and what not; Wherefore the Juſtices of the 
Land are of ſeveral Opinions concerning the fary Matter; That it 
pteale the Lord our King to mit and ordain, by the Advice of the 
Lords of this preſent Parliament, that all Manner of Wood, 
which ts of the Age of 20 Bears or more, ſhall not be titheable in 
any Manner for the Time to come; and if it de within che Age ot 
20 Years, it ſhall be titheable if the Cuſtam of the Cauntry, where 
ſuch Wood grows, demands it, and that in this Cale a Prohibition 
be granted, and thereupon an Attachment, without granting a 
Confitation in this Cake. | 

e | (O) Anſwer 
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(O) Anſwer. 


1. JJ ECAUSE the Batter of the Petition requires great any 
mature Deliberation, the King's Declaration will, that 
the Batter aforelard be adzourned and remitted to the nert {Parta- 
ment, and that the Clerk of the Parliament cauſe this Article to 
be vrought befare the King and his Lords at the Beginning of the 
„„  Hexrt Parliament to have it there declared. 

tan 5 abr. 2. 47E.z3 Numero 21. All the Commons of the Realm pray, 
cords 118. That aß at the lati Parliament held at Wincheſter, the Lords and 
Number zu. Commons of the Land made their Complaint, chat Parivns and 
fave Periri Dicars of the Haly Church travatled them in Court Cyrutlan tac 
pd nagar Cityes of great Mood, ſctlicet, of the Age of 20 Bears and above, 
by Colour of this Word, Silva-cedua, ar their Requet it was oe 
Dained, That no wood which was or chould be of the Age of 20 
Þcars and more, ſhould be ticheable; and the JParions of the Holy 
Church intending that this Ordinance thous not reſtram thein of 
their ancient Incroachment, ſucmiling that this was not aifirimey 
0 tor a Stature, purfued in Court Chriſttan contrary to the Opt 
5 Ges nance atcbreſazd, to the great Damage of the People, tha: it would 
fn Ppleaſe the King to afiirm the lald Ordinance kor a Statute to en⸗ 
Cut) DULL kor the Time to come, and that a Special Prohibition upon 
the lame Statute ſhould be made thereof in Chancery torbidding 
thoſe of Court Chriſtian to hold lea of Tithes of Wood of the 

Age afore;atd. 3 55 


(P) Anſwer. 


1. J ET there be ſucha Prohibition granted as hat) been of an 
cient Une. 3 | | 
SAO) 2. Kentiter, fol. 44. A Conſultation granted to the Court Chriſtian 
Fo. 628 co proceed there ior Tiches of Silva cædua, fo chat de Grotfis Arboribus 
"hes h in hac. Parte non agatur. i 
be paid pro 
Silva cædua, contra of Great Word and Timber. Br. Diſmes, pl. 3 cites 50. E. 3. 19 — Br. Attachment 
fur Prohibition Pl. 5. cites S. C. A 


9 A 8 : ä ——. 
—— * — "I0 2 


— 
— 2 


(Q) Of what Things they ſhall be paid. 


Litt Rep. 1. I F a Man tops Oaks within the Age of 20 Years, and after leaves 

IG 4 the Top to grow above 20 Years, nd Tithes ſhall be paid of 

Richzrdſon. them 5 for this 18 become Timber. Mich. 10. Jac. B. per Coke. | 
ſch. 4 Car. * | 2 To 

C. 5 is he View of Wainsborough's Caſe. 25 


1 
va G 
Ky 


* Mo. 541. 2. If Oaks above the Age of 20 Bears become putrid and rotten, 
p| 725 . & by which they are not fit tor Timber, pet no Tithes ſhall be paid 
4 Elis of them, becavule they were once priviledged. Trin. 33 ES R. 
Holliday v. between Parſon * Ram v. Patterſon. Mich. 3 Jac. B. between 


Lee. S. P. + Brock aud Rogers 3 Per Curiam Co. 11. 
held accord - Sp | 22 
| ino ly. 
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ingly.--——Cro. E 477. pl. 6. S. C held accordingly by all the Juſtices (Popham ibſate NI 

908 pl 1272. Kanne v. Patiſon 8. C. & S. P.-—Gouldsb. 145. pl. 3 S. C. hel ectvreingly. wy 
+ Mo. 908 pl. 1273. Hill. 2 Jac. C. B. the S. C. & S. P. held accordingly ; but if it be lopp'd before 

the Tree is 20 Vears Growth, and after that the Tree is 20 Vears Growth it be lopp'd every ten or ſe- 


n Years, Tithes ſhall be paid of ſuch Lopps. ——S. C. cited by Coke Ch, djud ep. 
08, ro. I 100. pl. 3 1. S. C & S. P. hela by all. ? | — dag. 


3. Tf Oaks above the Age of 20 Bears have uſed to be topped und Tithes thalt 
{opped within every 20 Bears, yet no Tithes ſhall be patd of theſe nor be paid 


Tops ano Branches cut within their Age of 2o Bears, becauſe their for 77 


Stock is ditcharged. Trin. 38 Eliz. B. R. between arſon * Ram eis. 
and Patterſon. Co. 11. between Sampſon and Worthingion, 48. b. AD- Years ; Pet 
Judged. „ | | Askam, quod 
non Contra- 
dicitur. Br Diſmes, pl 4. cites 11 H. 4. 89.—S P. if it be ofthe Age of 20 Years or above, by the Statute 


of 45 E 3. for it appears there that Prohibition lay in this Caſe before this Statute. Br. Diſmes, pl. 14. 


cites Dr. & Stud lib. 2 And a Man ſhall not pay Tithes for Lopps nor Shrouds of ſuch Trees no more 
than of the Tree itſelf. Br. Diſmes pl. 14. cites Dr. & Stud. lib. 2. 

* Cro E. 479, 479. pl. 6. S. C. held accordingly, though afterwards they were lopp'd every ſeventh 
Year, Mo 908. pl. 1272. S. C. & S. P. reſolved. 8. P. by Richardſon. Litt. Rep. 148, 149. 
Paſch. 4 Jac. C B. in the Vicar of Wainsborough's Caſe, | | | 


4. Ik a Man cuts down Trees of Timber, no Tithes mall be Ron Rep. 
paid for the Germins which grow ex Radicibus ſeu Stipitibus, be- 25: pl. 44. 
cauſe the Root is privileged. Co. 11. 48. b. Liford's Caſe. mp v. 


Clinton. 
S. C. & Ibid. 
100. S. P. by Coke Ch. J. ; 


5. Tithes ſhall be paid of Beeches though they are above the Age Mo. 541. pl. 
of 20 Years, far they are not Timber, Trin. 38 Eltz. cited in one % dich. 
Leonard's Caſe the Prothonotary to be ſo adjudged. ö Elis 8 P. 


held accord- 
ingly. Holliday v Lee. —— In a Country where Beech is reputed Timber, as in Buckinghamſhire, 


Tithes ſhall not be paid for it, but in a plentiful Country of Wood it is otherwiſe ; for there it is not 
Timber, and Tithes ſhall be paid for it. Brownl. 94. Paſch. 5. Jac. Man v. Somerton — 2 Roll 
Rep. 83. Peſch. 14 Jac. B. R Anon: 8 P.— 2 Inft. 643. S. P. againft the Opinion in Pl. Com. 470. 
in Molin's Caſe, which the whole Court upon deliberate Advice held to be no Law, | 


6. [So] Tithes ſhall be paid. of Hazel, Willows, Holly, Alder, Cro. J. 199. 


and Maple, though they are above 2o Bears of Age. Mich. 5 Jac. pl i ag 


B. reſolved, and a Conſultation granted accordingly. * 


| and ſeems to 
be S. C. Pl. Com. 4470. b. Hill. 17 Eliz in Caſe of Soby v. Molyns. S. P. accordingly. 


„ No Tithes ſhall be paid of Willows in ſuch Countries where Hob, 219 
they are uſed tor Timber. Pobert's Reports, Cale 288. Pl. 289. ſays, 


a Record 
was ſhewn by Serjeant Moor as Paſch. 14 Jac. Guffley v. Pindar. S. P.———Noy 30. Hill. 15 Jac. 


Pindar v. Spencer cites Cuffley's Caſe S. C. accordingly, and in the principal Caſe it was ſuggeſted that 


Hazel, Holly, Willow, White-Thorne, &c. were uſed for Timber to build and repair their 
Plows, and a Prohibition was awarded. And Hobart faid, that in Cumberland Beech was uſed for 
Timber, and that the Uſage of the Country for Scarcity of other Trees will alter the Caſe. 


8. But if Willotws are felled which grow in the View of a Houſe, Hab 219. pl. 
though it be Waſte to fell them, yet Tithes onght to be paid of ef Buer 
thei, Pobert's Reports, Cale 288. V V Piudor: 


S. P. held by 
2 Hobart accordingljy. 


9. a Man cuts Timber-Trees, no Tithes thall be paid for the 2 1g. 62. 
Bark. Es 71; Liford's Caſes 9. 88 bega 
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iris Parcel of the Tree, and does not renew de Anno in Annum. Roll Rep. 100. Stamp v. Clin. 
2 S. C. & S. P. by Coke Ch. J. Br. Diſmes pl. 14. cites Dr. & Stud. lib. 1 8. P. 


2Inſt.643. 10. Tithes ſhall be paid of Acorns of Dak, becaule this is an yearly 


ites 8. C. & 1 . 
8. Fe. Increale. Co. 1. Lord's Cafe, 49 


762. pl 1058. Trin. 2. Jac. B. R. in Reynold's Caſe S. P. held accordingly.——Tithes ſhall be paid of 
— be that is 7 they are gathered and ſold. Litt. R. go. Trin. 3 Car. C. B. Anon. 
Hetl. 27. Anon. S. P. held accordingly. | 


4 It, Df the After-Math, (cilicet, of the ſecond Ba 

12 wal 8 . Jure. vickdus 2 Sl Focerienion 0 e re 
a Eliz. by the Payment of Tithes out of the firſt Math, and then they 
bene Cie, hall be vitcharged.. Palch, 41 El. B. K. per Curiam, Hill, 10 
S. P. Jac. B. Parton at Staatield in Suffolk, per Curtam, a Proh. 


- T wok vitton was granted. For e Fete > 
pl. 9. John- 


, 


ſon v. Awbrey, 8. C. & $ P according'y.—sS. C. cited Cro ] 42. 


A Preſcription that Parifhioners ſhail cut their Grais and make it into Cocks, and ſet out the Tenth 
Cock for the Parton, adjudged a good Preſcription and Bar againſt the Parſon, who ſues for Tithes ot 
the 3 Cro. J. i110, pl. 4. Paſch. 4 Jac. B. R. Green v. Auſten — Yelv. 86. S. C. held ac. 
cordingly. 

Tithes are not payable of Aſter- Math de Jure, and therefore it is but Form to lay a Cuſtom to be 
diſcharged thereof in Conſideration of making the farmer Mowing ivto Hay; for Tithes are payable 
only of Things ſemel in Anno renovantibus ; Per Treby Ch. J. Ld. Raym. Rep. 242, 243. Trin. 9 
W. 3. in Caſe of Norton v. Briggs. | 


* Cro. Je. 12. Tf a Man pays Tithes of Hay no Tithes de Jure ought to 


2 28 be paid for the Paiture of the ſame Land for the ſame Bear, for he 


—Mo. 758. ſhall not pay Tithes twice in che ſame Year for the fame Thing. 
pi. 1048. Hach. 16 Jac. B. between Mic hols and Hooper, Pex Curiam. 

S, C. but 3 Jac. B. N. and there ſatd per Towſe, that it 
vor ee. Wag lo adjudged between Heucer and Fohaſon, and otherways ad- 
i Inf. Judged between Hal and Fettiplace, becauſe the A trer-paſture is but 
652. S8. P. che Relicks of the Hay, of which he had paid Tithes before. Paſch. 

17 Jac. B. Aiumſton. | 
See pl. 16. 13. 21). 4 Rotulo Parltamenti, Numero 93. not for Agiſt⸗ 


do ments in ſuch After-graſs. 


CAD 14. Tf a Man pays Tithe of Corn, he ſhall not after pay any 
* Fol. 647. Tithes for () the >cubble that grows the ſame Bear upon the ſame 
<1v. 8 Land. Hill, 6 Jac, B. Plactto 13. 4274's Cale, per Curtain et 
7 
S P (aid by Paſch. 7 Jac. per Curiam, ſame Cale. x 


Tanfield to | 
have been adjudg*d in one Edolph's Caſe, 2 Inft, 621, S. P.— Ibid. 652. 8. P. 


See 2 15. M. 9 Jac. between Backfeer and Hope, for the After-paſture. 


Brownl. 30. 

S. C. : 2 Bulſt. 239 cites Hill 8 Jac. C. B. Rot. 1109. Ca. Entries, 459. 8. C. that for the 
Payment of Tithe Corn and Hay, to be diſcharged of paying any OP for all his young Cattle kept 
and bred up for Agriculture, a Prohibition was granted ; becauſe Husbandry cannot be without 


Cattle, and therefore ought not to have Tithe of them. | 


See pl. 13. 26. 2 D, 
S.C—2 Agiſtments in 
Inſt. 6217. 

and 652. 8. P. 


Popk. 142. 19. Jfan Jnn-keeper pays Tiche-Hay of certain Land, and the 


5 5 4 .. © Reſt ofthe Bear after puts into the ſame Lands the Horſes of his Gueſts 


if he hag Which come to Market there in the ſame Town, no Tithes ſhall. be 
taken all the pald for the Herbage of theſe Horſes, for this is but the After-pal- 
Benefer of klle ok the Land, of which he had before paid Tithes. Tr. B w 


4 Rotulo Parliamenti, Numero 93. uot for the 
uch After-graſs. | 


Sis Paftere : 
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B. K. between Richardſon and Cable, per Cutlam, and a Prohibi o buntes 
ti on granted. 1 | in Gueſt ? 


4 lt , X Horſes, 
without having mowed it before, then Tithe is payable for them, and a Prohibition was denied. 


18. 2 H. 4. Rotulo Parliamentt, Numero 93. not for the 4gitt- 


ment in juch After-paſture. 
19. Mo Tithes are due by the Law of a Fulling-Mill, for no Cro. J. 52;- 

Tithes in Kind can be taken thereof, tor only Moneys are paid for . Dau- 

the Labour, and fo it is but a Perſonal Titye. Hill. ©6 Ja. B. H. Joa“ 


ohnſon, 


between Johnſon and „ relvived, and a Prohibition granted. 8 C. Men. 
This was a Berkshire Caſe; but Mich. 11 Car, B. N. moet To Jac 4 
Johnſon and Dauridge, pet Curiam rctolved, That Tithes by the B. R. _— 
Law are due thereof, and a Prohibition venied accordingly, 9 


Surmiſe 
; 3 5 | only, that 
by the Law of the Land Tithes are not payable, a Prohibition was granted; For Doderidge ſaid, 
that of ſuch Things whereof the Gain comes only by Labour of Men, Tiches are not payable, but 
of Things renovant &c. 2 Roll Rep. 84 Piſch. 19 jac 3B R. Anon S. P. and ſeems ro be 
S. C. and Calthropp ſaid, that Warburton and Nichols were of Opinion 12 Jac, that Tythes ſhall be 
paid of a Fulling- Mill, viz. the 1oth Penny of the Gain, bur of a Tithe Mill the 10th Diſh ot the 
Corn; For this is in Nature of a Predial Tithe, and that fo it was held 5 jac. in Caſe of Ubi v. 
Lux. Ar another Day Duderidge held, that unlels an eſpecial Cuſtom be alleged for Payment of 
Tithes of a Fulling- Mill, no Tithes ſhall be paid; ror that he had ſpoke with the Civitians, who 
held, that Tithes ſhall be paid of ſuch Mill, but they cannot agree what Manner of Tithes that is; 
For ſome ſay it is a Perſonal Tithe, ard others ſay it is a Predial Tithe ; but he ſaid, that this 
cannot cannot be a Predial Tirhe, becauſe it accrues only by the Labour of Man, fo that if he ſhall 
have this Tithe as Predial Tithe, then another Tithe will be demanded of him, that ſt ecrs the Cloth, 
and of the Dyer alſo, and ſo Tithes ſhall be paid ſeveral Times tor one and the fame Cloth; B- ſides 
the Uſage of the who'e Country is to be reſpected; For, for Tynn- Mitts, or Lead- Hills, or Plate- 
Mills, or Ragg- Mills no Tithes ſhall be paid, and therefore &c. And to this Hiughton and 
Cro ke J. agreed, and therefore as to rhe Grift-Mill Conſultation was granted, but as to the 
Fulling Alill the Prohibition ſtood. — No ancient Mill is tithable, but Mills newly erected ſhall 
pay Tithes by the Starute of 9 E. 3. cap. 5. Mar. 15. pl. 36. Paſch. 15 Car. Anon. So of a 
Copper-Mill, Fulling- Mill, Shaving-Mill, they ſhall pay no Tithes. Lite. Rep. 314. Mich. 5 Car. 
C. B. Anon.- Ld. Coke ſays, that the Caſe of the Tithe of Mills was never (that he knew of) 
judiciouſly determined. 2 Inſt. 6222. 55 Wc 
For Tithes of Mills, See (E. a) 


20. If a Man pays Tithes in K ind to che Parſon for his Lambs, 
Calves, and other Things, going and ariſing upon his Paſtures, 
Waſts, Lands, Meadows cc. After in the fame Year he {hall not 


85 Tithes of the Agiſtments in the fame Paſtures, Waſts tc. 2H, 4 
0 


Bl ng 1 Numero 93. This is an erpreſs Petition of 
ommons. | | 
21, In Tretpaſs it was faid by the Jnſtices, that of Hounds, Apes, 
Thruſhes, Popinjays and the like, which are tame, and are only 
Things of Pleaſure, no Tithes thall be paid; For Replevin nor Appeal 
of Felony does not lie of them; For a Man has not properly a Proper- 
ty in them, and yet Treſpaſs lies of taking them. Br. Diſmes, pl. 20. 
cues 12 H. 8. | 55 
22. Tithes ſhall not be paid but of Things that increaſe annually, Br. 
Diſmes, pl. 16. cites the Regiſter. 3 N 
23. Tithes ſhall be paid ot Birch; For it is only for Fuel. Cro. E. 1. Me. 90% 
pl. x. Hill. 24 Eliz. B. R. Foſter v. Leonard. pl 1270. 


: Poſter v. 
Peacock. S. C. accordingly, though it be above the Age of 20 Year. —— Cro. J. 199. pl. 29. 
Mich. 5 Jac. B. R. Anon. S. P. heid gon, and cited Leonard's Caſe, 3s ſo adjudged, _—_—- 
See pl. 5. Leonard's Caſe cited as to Tithe of Beeches. |» 


24. Tithes of the Loppings of Qak, Aſh and Beech growin out of the 
Roots of Trees before cut down, ſhall nor be paid unleſs I: oppings 
were cut within 20 Years before the laſt Cucripg. Le, 79. pl. 105. 


Paſch, 26 Elia. B. R. Daws v. Mollins. | 
25. Where 
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If Timber 25. Where Hornbeams, Sallows, Maples, Hazles &c. grew ſparſim 
Trees uſu- amongſt Oaks in a Wood, and the Owner failed the whole Wood, ang 
ally 1 7 ys — cauſed chem to be promiſcuouſly cut into Faggats, and bound up in Faggots 
in a Wood, together, and the 9 Part of every Faggot was Oak, and the Relidue 


and are was of little Value, fo as the Severance ot the Sallows &c. from the 


8 Oak would not quit the Charge; in ſuch Caſe Tithe ſhall not be paid. 


Ae this 2 Le. 80 pl. 105. Paſch. 26 Eliz. B. R. Dawes v. Mollins, 
Mall only 26. Bur ot the other Part, if the moft Part of the Wood be Sallows &c. 
privilege it and here and there Sparlim grows on Oak &c. and the Owner cuts 
ſelf, and the qgwn all the Wood, and makes Faggots as before, Tithes in ſuch 
other Tr Cafe thall be paid for them. Ibid. 

4 . Libet ought to be Special. Sid. 300. Mich. 18 Car. B. R. Cornel v. Haws. | 


2 Roll Rep. 27. Aſp is comprehended within Groſs Wood, becauſe it may ſerve 


79 OD for Building or Reparation. 2 Inſt. 643. cites it as reſolvd by the 


ae whole Court Plowd, Com. 470. Trin. 26 Eliz. in Molyns's Caſe. 
Aſpe-Trecs | | | 

ſerve tor Arrows, which are for the Defence of the Realm. Gouldsb. 161. pl. 93. Hill. 43 
Eliz, The Parſon of Ramſey's Caſe, S. P. | | 


Cro. E. 55. 28. Little Oaks under Twenty Years growth apt for Timber in Time | 


pl 2 Ar gn. co come ſhall not render Tithes. Mo. 908. pl. 1271. Paſch. 29 Eliz. 
tems to be W Cleneh | 
S C do if [RY Nen e 
Trees apt | | ; | 

for Timber are cut down under twenty-one Years and wew Germens grow, no Tithes are due, 
though they are cut under that Age.——— Of Germens of Oak mouny of a Root, the Tree 
euberect <vas not Tawenty Years old æuben cut there ſhall be Tithes paid; for Oak or other Timber cut 
under that Age ſhall pay Tithes as other underwood; but if the Oak or other Timber Tree was 
twenty Years old when cut it was not tithable and for that the Germens of the Roots of ſuch Trees cut 


at that Age ſhall pay no Tithe z Per Cur. 12 Mod. 524. Trin. 13 W. 3 Fox v. Thexton. cites 2 
Inft. 493. Ys 


29. Not of Things Feræ Nature unleſs by Cuſtom. Mo. 599. pl. 822. 
Mich. 37 & 38 Eliz. Hugton v. Prince. . 
30 If Timber Trees be often topped and lopped for Fuel; yet the Tops 
and Leps are not tithable ; for the Body ot the Trees being by Law 
diſcharged ot Tithes, ſo ſhall be the Branches; and theretore he that 
cuts them, may convert them to his own Uſe, it he pleaſe ; ſaid by Coke 


Ch. ]. ro have been of late twice adjudged, Godb. 175. pl. 242. Paſch. 
8 Jac. 5 3 Wel. Caſe. j | 
31. If a Man ſuffer Apples to hang ſo lon Negligence that the 
are Holen, he ſhall pay Tithes. Per Wente n 7 > Grook Het. 185 
Trin. 4 Car. C. B. Anon. $4 "KW PEW. | 
32. Tithes of Cabbages or Gillyſtowers, or other Herbs ſhall be paid, 
it it be of a new Garden; per Richardſon and Harvey; And per Ri- 
chardſon ſo it thall be of an Old Garden, if there be not any Cuſtom 
to diſcharge it. Litt. Rep. 148. Paſch. 4 Car. 1. C. B. in Stiles's Caſe. 
33. No Tithes are due of the Tenth Swarm of Bees, becauſe they are 
Ferz Nature, but only of the tenth of the Wax and Honey. Cro. C. 
404. pl. 2. Paſch. 11 Car. Anon. | 1 
34. A Geſs-Howſe ſhall pay no Tithe. Litt. Rep. 3 14. Mich. 5 Car, 
35. Of Furze ſold Tithes ſhall be paid. Litt. R. 368. 
GC 8 n Fa. 5 ON”! N 955 l 4 
Sid. 30. 36. If Mes uſually cut for Firewood, though it be permitted to. 
2 to twenty-five Nears Groth { more, it thall — Take, Pe 
Hawes Lev. 189. Trin. 18 Car. B. R. Hawes v. Cornwal. © 


S. C men- 


tions it to bg let grow milf Forty Years Old and held that one ſhall not | f 
Tithes by this dns, ſo long as the Thing cut is intended te be copay u Was 
& c. See 2 Le. 80. pl. 105. Paſch, 26. Eliz. B. R. Daw v. Mollin e contra. 


37. Pollards 


— . ⁵ — 2 


37. Pollard of Fifty Years Growth ſhall pay Tithes when felled, Per 
Windham. Lev. 189. Trin. 18 Car. z. in Caſe of Hawes v. Cornhill. 

38. Plaintiff libelled for Tiches of Sheep, The Defendant to have 
a Prohibition, ſuggeſts that he zook them in to feed after the Corn was 
reaped pro Meliorat ione Agriculture infra Terras arabiles & non aliter; 
ic was held that the Parſon ought not to have Tithes of the Corn and 
Sheep too, which makes the Ground more profitable and to yield 
more. Mod. 216. Trin. 28 Car, 2. C. B. Anon. | 
39. Plaintiff libelled for Tithes of Fag gots, the Defendant ſuggeſt- 
ed that no Tithe was payable tor Oał- Fag gots, the Plaintiff ior a Con- 
ſulration may ſhew that the Defendant had ſo ſorted the Faggots that it 
was 1 to take the Tithe of one without the other. ' Arg, 8 Mods 47. 
Trin. 7 Geo. 99 | | Fa 


* * — 
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(R/ Vile Poſtea, Title A. To what Thing the Modus mne, 
e gone 
| 3 


1. } F there have been two ancient Corn-Miils de Tempore cc. for this Letter 
which 6s. 8d. hath been paid for the Tithes de Tempore cc. ſeemed 


and after by Continuance of Time the Mill-Scream changes irs Courſe, n 


and runs into a Place a little Diſtance from the ancient Stream, and 4014 
add thereupon the Owner ot the Mill pulls down one of the ancient have been 
Mills, and rebuilds it in the New Place where the Stream runs, this 4iftr'butcd 
ſhall be diſcharged of any Tithes by Force of the ancient Modus, oer Lt. 
for this comes by the Act of God, and not by the Act of the Par- te-, Sce 
ty. Mich. 11 Car, B. R. between Johnſon and Dunridge, per Curi- (2 (E a) 
am reſolved, and a Prohibition granted accordingly, But the : 
Court ſaid, if the Stream be altered by the Act ot the Owner him- HE 
ſelt, Tithes ought to be patd thereof as for a new mill. DS... 


pl. I. 2. S. C. And theſe two firſt Pleas ſem (as Mr. Danvers obſerves) to be mĩſentered here. They 
ſhould have come in at (F a) and the other Pleas beginning pl. 3. 4. &c. here under the Letter 
(K) fhould have been continued under the Letter (Q) preceding. | 


2. Not of ſuch Things which are not Yearly renewing. - 

3 Ifa Man pays Tithe tor che Fruit of Trees, and after cuts down 
the ſame Trees, and makes them into Billers Or Faggots, and ſells 
chem, he ſhall not pay Titheg for the Billets or Faggots, becauſe 
tbis is not a new Increaſe. Co. Magna Charta 652. 621. 

4 Tf a Pan keeps an Horſe within the Pariſh only for his Sad 0 11430 
dle to ride, no Tithes ſhall be paid for this Horſe, becauſe this is % wit, 
a barren Animal, not renewing, but only for his Labour. Tr. s. C. acc. 
15 J. B. R. between ZTamtin Barton of Thimblethorp and Wild, ingly, and a 
where the Cale was, That a Pan lealed Land to another, referv- dito 
ing the going of a Nag to rive,.and after the Leſſor was ſued in Popn. 126 

the Spirituv{ Court tor the Tithes of the Nag, and a Prohjbition Laurking v. 

ated by Hountague, Croke, any Doveridge, becayle rhis is g v. i'd. 
ert Animal, and uſed only tor to ride ; and, as it was urged at „bew 
the Bar, the Leſſee paid him Tithes for all the Þerbage, but the 3 
Court took no Advantage of this; But! 7 {feemed e con 


tra, for it ſeemed to him that ns barrem Cartle ſhould be diſcharged Eo 642. 
of Tithes unleſs duch an wers uſed for Püsbanidrp; but this Was 


not uſed about Þygbandry, exgo.. = g 
88 n | | s. Tf 


N * 
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5. If the Soll of an Orchard be ſowed with anp Kind of Grain, 
7? the Parton {hall have Tithes of the Fruic-Trees and Of the Grain, be. 

* * 5085 . cauſe they are. of ſeveral. and diſtinct Kinds. Co. Magna Charta 

| 2 | 652. | | | 15 TIE 7 

6. No Tithes ſhall de pald of Chickens, becauſe he pays Titheg 

of Eggs. Pill. «5 Ja. B. B. reſolved, and a Prohibition granted 

J. Ika Hin pays Tithe-Lamb at Mark⸗Tide, and at Midſummer he 

ſhears che Reſidue ofthe Lambs, [cilicet, the nine Parts, [the other nine] 

he ou ght to pay Tithe. Wool of them, though chere is but two Ponths 

bet uncen the Time of the Payment of the Tithes: of Lambs which 

were not ſhorn paid. with their Fleeces, and the Sheering of the 

Kelidue, for this is a new Increaſe. P. 16 Ja. B. between Ni 

and Hooper, per Curiam, and a Prohibition dented accordingly. 

2 Bu\ft. 238. 8. A Man (hall not pay Cithes of the Herbage of Sheep, becauſe 

Price 7- be pays Tithe of the wobl, for otherwiſe he pan pay Tithes twice 

S. C bur no Ok One Jacreaſe, Tr. 12 Ja. B. R. between Marska/l and Price, 


Reſolutio dulitatutr. N , | Tt | 
eo I ithe | * „ 13 | 
ſhall be paid for the Herbage of Sheep, becauſe they are Frufueſa Animalia, Roll Rep. 62. $ C. 
held per Cur, Poph 197 Mich. 2 Car. isa Nota, that per Whitlock de Anima.ibus Inutilibus 
the Parſon ſhall have the Tenth-Part of rhe Bargain for the Depaſturing in the Pariſh before the Sile, 
2s of Horſes, Oxen, &c. but that the Animalibus Utilibus he ſhall Tithe in Specie, as of Cows, 
Sheep &c. | | | | h | | 


* 


9. Tf the Parſon hath Tithe of Corn one Year, and the Land is left 
unſokn tne next Year, tu the Intent it may be low'd and made 
ready to be ſowed the third Bear, no Tithe ſhall be paid for this ſe- 
cond Yer, for by the lying thereok freſh the Land is bettered, and 
the Darſon will Have better Tithes the third Bear. D. 7. Jd. B. 
Huth, Caſe, pet Curiam, 5 1 


— — — 


— 4 — . ,,,, - ER” "af me ** | - * — . 


S) For what Things Tithes ſhall be paid by Cuſtom, 
aubere they ought not de Jure. 


* Hob. 10 f. JJ Cuſtom Tithes ought to be paid for the Rent reſerved up- 
pl. 12 Lei- D on the Leaſes of Houſes, though not de Jure, for this may 
ou 4 2 commence upon a lawful Conſideration. Co. 11. Dr. Grant 16. 
Protietion (But Quere thereof, for the Reaſon of the Book ts repugnant. in 
was granted, It{elf, ) Vid. M. 12 Ja. B. Pobert's Reports 16. * Layfeld's Caſe, 
andthe A Prohibition was granted, 2 LY 


Court di- e 3 
rected, that they declare upon the Prohibition, and then proceed to EN Ibid: cites Dr. 
Grant's Caſe, where a Conſultation was granted as to a Houſe in St. Martin's le Grand, which was 
not within the Statute as to London; and the Reaſon was, becauſe it may be ſuppoſed that ſuch Form 
of Tithing was uſed for the Land itſelf before it was built upon, and then the Building cannot take it 
away. In the Mage is a Note, That Modus Decimandi can hardly ftand to riſe and fall accord- ' 
ing to the Rent by Preſcription. | | | 
A leaſed [took 4 Leaſe] of a Howſe in London, rendring Rent, and afterwards purchaſed the ſame Houſe 
in Fee; Though now, there is not any Rent paid, yer the Parſon ſball have Tithes according to the Rent 
2 paid; Per Walters, who ſaid, who ſaid that he could ſhew the Caſe adjudged. Litt. Rep. 141. 
ich. 4 Car. in Scacc. in Caſe of Burgeſs v. Symons, . pins 4 4 __— 


* 


Bor ifone 2. But ctherways It ig of new Houſes, of which no Cuſtom) can 
Lal be. P. 12 It, B. Dr. Las Caſe, per Curiam... 


Fowſe, and | | Fog | " £ © 
drvells in it, or Jeaſes it Rent- Free, the Parſon ſhall not have Tithes nor Remedy; Per Walters.” Litt. 


Rep. 141, 
bi 3. Whether 
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3. Whether à Parlon can preſcribe to have Tithes of Crom. 
Trees, 1 the Common Law, and the Statute de Suva c-. 
dua, QUXTL 9 . 0. 1. lt" IG + ER, im "mp 

4. By a Cuſtom, Tithes may be paid of Fic taken in 1Nand by Roll Reg. 


Merchants of a Town-in Tuglaghd ad orought into a Town here to 419- pl. 5. * 


| zorts, 14 | Hardi 8. C&S. P. 
. hh, fad Here, jDgd gn 
| 351 44 1 5 ow 
Fiſh is merely a Cuſtomary Tithe ; fer Richardſon. Her. 13. Paſch. 3 Car C. B A in 
a River may pay Tithes by Cuſtom. Vent. 5 Hill. 20 & 21 Car. 2. B. R. Anon. Sce [C) pl. 6 
and the Notes. s. 1+ 1 


5. By a Cuſtom, Titbes chan be paid. of Pigeons that ſhall be see C. pt 4 


. 69 *% 


ſpent in my Houle, though not of common Right. Mich. 14 Ja, B. (2 t 


Marly and Hauberm, agreed per Cuxiam. 45 8.C.— 


1 44S Hut de Jurg 


W | f : 3 7 e 
Cuſtom no Tithes all be paid for them, if ſpent in the Houſe. Litt. Rep 31r. Mich. 5 Car. C. B. 


Flower v. Vaughan —Hetl. 147. 5. C. & S. P —lIbid, 40 Trin 3 Car Anon. S. P. 


6. So by a Cuſtom Tithes ſhall be pald of Wood conſamed in ay * 
Houſe. Mich. 14 Ja. B. FYattey and Hanberry, Mreed. 25 | 
7. Soby Cuſtom Tiches ſhall be paid of a Lime-<il!, though s. P cited 
none are td be pard de Jure without a Cuſtom. M. 13 Ja. between Horn. 
Thimas and Perry, per Cutiaàm. "SOM as determin- 


ed in Berry's 
Caſe, Hetl. 


"EP 74 | 14. 

8. By a Cuſtom Tithes ſhall be pad of white 8 Ir. Tr. 16 Ja. 
B. B. between Tous and Ger, admitted ; but a Prohibition 
ran — I LES co. 

9. Libel alledged a Cuſtom to have 28. in the Pound for every Houſe 
and Shop tu the Town. The Defendant as to the Cuſtom an{wered, that he 
did not believe there was any ſuch, and ſuggeſted for a Prohibition, that 
he was a Butcher, and ſet up a Stall in the Market-place to ſell Fleſh in 
the Market only, and that he had no other Shop nor Houſe there. This 
was held to be no Denial of the Cuſtom, but that if it had been ex- 
preſsly denied, they cannot proceed in the Spiritual Court. Lat. 2 10. 
Trin. 3 Car. Clerk v. Prowſe. 5 2 "Fs 

10. In Derbyſhire the 10th Difb of Lead is now paid for Tithe by 
Cuſtom ; per Richardſon. Litt. Rep. 147. Paſch. 4 Car. C. B. in 
Stiles's Caſe. ax th * 

11. Turf, Gravel and Chalk, are Part of the Freehold, and not 
titheable; per Keeling. Mod. 35. pl. 84. Hill. 21 and 22 Car. 2. 


2 Keb. 596; 
pl. 20. 
Amiers v. 


Chambers 8. P. and ſeems to be S. C. 


12. Tithe-Oar is not due of Common Right but by particular Cuſ— 
tom only; and the Court therefore directed a Trial to be had at Law, 
whether there was any, and what Cuſtom within the ſaid Townſhip 
for the Payment of Tithe-Oar, with Direction to N to endorſe 
the Poſtea, how the Cuſtom was found upon the Trial. 2 Vern, 46. pl. 
43. Paſch. 1688, Buxton v. Hutchinſon.” „ 
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580 ; Diſmes, [or Tithes). 


(T) Of a Things. 
{Rent} 


And a Mo- 1. TIF a Ban leaſes Paſture-Land, rendring 2 Rene, the Leſſee ſhall 
—— not be charged for the Athes of che Rent, but he ought to 
Pound out of DAVE T'iches in Kiad of Land; aud if thep be but barren Catt e, vet 
the Rent re- he ought to ſue for Cithes in Rind of 7 it any be due, and lo 
RH Ari 
mo 1274; though Þ Id the 
Time is ro. Election, för this croſſes the Common Lam. 
ww apron Y 13 W. 3 Byne v. Dode ridge. 


Fol. 643. 
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CEE of * 


(U) lat ſhall be faid Mintz Der ius [and who 


ſhall have them.] 
*Cro. E. 1, JF" JTÞES of Saffron are Binute Decime. 19. 38 El. B. 
4292 B. between Beddingfield and Freake. They 
eee are great Tithes. M. 10 Ja. B. R. per Curiam. 
Feak. Paſch. 


38 Eliz. B R. the S. C. a Confultation was awarded. Mo. gog. pl. 1297. S. C. and Conſultation 
granted. Qw. 74. The Dean and Chapter of Norwich's Caſe, 8 C. Gouldsb. 149. pl. 
5. S. C. — And by all thoſe Boaks the Vicar ſhall have the Tithes of Saffron ot Land new! 
lown therewith, though rhe Parſon kad the Tithes of the ſame Land before when it was ſown wh 
Corn. S. C. cited Arg. by the Name of the Dean and Chapter ot Norwich's Caſe as adjudged. 
Cro. C. 28. Hill. 1 Car. C. B. But Henden anſwered, That was not becauſe they were Minutz 
Decimz, but becauſe, upon the Endowment found, the Altegation was, that the Parſon ſhould have 
the Tithe of Corn and Hay only. But Yelvertan ſaid, that that wis not rhe Reaſon, bur becauſe 
they were accounted as Minutæ Decimæ, and appertained to the Vicar. 8 C. cited Hutt. 98. 

S. P. Arg. Palm 220. and Ibid. 222. cires 8. C. | 


2. If a Vicar be endowed de Bimutis Decimis, and he hath uſed 
by Force of this Endowment for a long Time to have Wood 
{Wwoad] which ts but of the Annual Value ot 68. 8d. by Reaſon of 
the [mall Value of the Wood and nſage, the 300d ſhall paſs by 
the Mords Minutæ Decimæ. Mich. 10 Jac. B. B. between K- 
nolds and Green, pet Curiam, adjudged upon Evidence at the Bar, 
though Wood in its Nature be not Minutz Decime. 

3. Tithes of Flax are Minutæ Dectme. Y. 14 Car. B. N. in 
Noah Webb's Caſe, per Cutiam. 9 


Thies of +, Veld, which is uſed for Dying, was ſown with the Corn, and af- 


Welde ter the Corn is reaped, the next Year, without any other Manurance, 
(which is a the (aid Land brings forth and produces Weld. There was a Special 
Kind of Verdict, whether the Vicar thall have the Tiche of ir, or the Parſor, 
Gras grow: but one of the Parties died before any Judgment. Hutt. 58. Hill. 1 Jac. 
other Grain, £ites it a Kentiſh Caſe. 5 

and commonly ſown therewith) are not Minute Decimæ; Arg. Cre. C. 28. pl. 2. cites it as reſolved 


5. And 


—_— 


3 Jac. Hertman v. Boxley. 


; Diſmes, [or Tithes]. 5 


5 And if Tobacco be planted here, yet the Tithes thereof are Minutæ 
Decimæ. Arg. Hutt. 78. Hill. 1 Car. | 

6. As to all New Things, viz. Hops, Woad &c. if it doth not appear 
by material Circumſtances to the contrary, ſhall be taken as Minute 
Decimæ. Hutt. 78. Hill. x Jac. cites it as a Kentiſh Caſe. 2 

7, B. was Farmer to the and Chapter of Norwich, who had If it does 

che Parſonage Impropriate, and had uſed to have Tithes of Grain and not appear 
Hay, and the Vicar had the ſmall Tithes; and a Field was planted 4 
with daf ron which contained 40 Acres; and it was adjudged that the * 


PLING : — 
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— — 


Ti g . 5 to the il 
Tithes rhereot belong to the Vicar. Hutt. 18. cites Paſch. 3 Jac. B. R. 5 it bl 
Beddingheld's Caſe. 6 fall be 1 j 

en as Mi- 1 


nutæ Decimæ. Ibid. 8. P. cited Arg Cro. C. 28. in pl. 2. as adjudged accordingly Paſch. 43 * 
Elia. in the Dean and Chapter of Norwich's Caſe, And Yelverton ſaid the Reaſon was becauſe they 
were accounted as Minutz Decimæ, and appertain'd to the Vicar, | . 
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8. The Queſtion was for Hops in Kent, and adjndged that they were 
reat Tithes; but as for Hops in Orchards or Gardens, theſe were re- 
ſelred to belong to the Vicar as Minutæ Decimæ. Hutt. 78. Hendon 
Serjeant cited it as 3 Jac. Potman's Caſe. s | 
9. Lamb and Wooll are included within ſmall Tithes. Poph. 144. 
Trin. 16 Jac. ſays it was agreed in Caſe of Nicholas v. Ward. 15 3 
10. In 1 brought for taking away two Load of Woad, it was Hutt 77. 


refolved by al 5 uſtices, that the Tithe of Woad growing in the Na- 1 8 
ture of an Herb, is Minutæ Decimæ; and adjudged accordingly. Cro. 8 © and 
C. 28. pl. E. Hill. x Car. C. B. Udall v. Tindall. | S. P. agreed 


3 accordingly 
11. If the Endowment of the Vicarige be . loft, ſmall Tithes muſt be Per Cur. 
paid according to Preſcription; per Twiſden. Mod. 50. pl. 105. Hill. 
21 and 22 Car. 2. Tildell v. Walker. Fc Be, Ol | 
12. Clover-Graſs is a ſmall Tithe, 3 Keb. 479. pl. 13. Trin. 2 
Car. 2. B. R. Darrel v. Withers. | | ad 
13. Some of the Juſtices held that the Nature of ſmall Tithes are Holt Ch. . 
not altered by their Quantity, and though they grow in Common Feelds, Nui the 
and though Cro. C. 28 Udall v. Tindall and Hurt 38. it is admitted % ere 
that the Nature ſhall be altered by the Quantity; Yer Ow. 74. Dean hey grow. 
and Chapter of Norwich's Caſe, and Mo, yog. Beddingfield v. Feak. But 3 J. 
and Cro. E. 461. S. C. this is not admitted. 3 Lev. 365. Trin. 4 W. & contra ard 


M. in C. B. Wharton v. Liſle. | 2 i foals | 


_» 


15 5 8 2 eonſider 
the Nature of the Thing, if Corn be ſown in à Garden, Parſon ſhall have it; if Flax in a Field the 
Vicar; but if the greateſt Part of the Pariſh be ſown with ſmali Tithes, the Parſon; for otherwiſe 
the greateſt Part will be transferred to the Vicar, as Dolbin and Gregory ſaid ; But Eyres ſaid, in that 
Cate he ſhould not have them unleſs by Uſage. 12 Mod. 41. Trin. 5 W. & M. Wharton v. Liſle. 
* TIfa Man converts Arable into Ke though the Parſon had the Tithe ot Grain, yet the 
Vicar ſhall have the Tithe of Milk and Cheeſe, and though in ſome Places the Parſon has the Tithe 
of Heps Sc. which is a ſmall Tithe, it was ſaid, per Eyre. J. that this was eſtabliſhed by Uſage 
Skin. 356. S. C. : as | | Fo | | | 


14. Tithes are Minute with Reſpe only to the Ouantity and not to As to this 
Quality of the Thing; Per Holt Ch. I. Carth. 264. but, the Judgment Obhection 


; ; | : : _ g * 5 hat i 1 . 
given by the other 3 J. was contrary. Vide Ibid. Wharton v. Liſle. 1 


5 | | | 2 Ie - Tithe when 
ſown in ſmall Parcels; and that iſ a great Quantity of Land be ſown with a Thing which is a ſmall 
Tithe,” that then this ſhall become a great Tithe by Reaſon of irs Quantity; the Court anſwered, 
that this is not the Caſe here, for here but Twenty ſex Acres are found to be ſown when the Pariſh 
conſiſts 1200 and theſe twenty-ſix Acres may be ſown by Forty ſeveral Perſons, one Man may ſow half 
an Acre and another a Leſſer Part, as may be ſeen a little Part at End of a Land in the Common 
Fields frequently, but when the Greater Part of a Pariſh is ſown with Flax, then they would con- 
ſider, it it ſhall be great or ſmall Tithes here, or not. Skin, 3 5). Trin. 5 W. & M. in B. R. Whar- 


ton and Liſle. | X 
Pe, 71 | (X) Inci= 
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nlascidents. 
What Jacidents belong de jure to Tithes. As to 
N the Kiting out of Tithes. 89 


By the Civit t. J F a Pariſhoner ſets out his Tithes, and ſevers the Tenth Part 
Law the krom the Nine Parts juſtly and truly, though he does not 
Periſhioner ojyve a Perſonal Notice to the Parſon, Ot general Notice in 


ought ro 


SIT the Church, ot che Time of ſetting our the Tirhes, [0 that the ]arſon 
Lurton do. may be pteſent at the letting out the Tithes, and lee it to be juft(y 
zice when done, pet this is a good ſetting out of the Tithes. Mich. 13 Cat. 
the Tules B. B. between Chae and Ware, per Curiam in a Error upon a 


are ſet forth, 


ver Hutton. Judgment in an Action upon the Caſe againſt the Parſon, tor leaving 
But adjudg- his Tithes ot Hay upon the Land of the Pariſhoner after Notice of the 


ed that. ſetting out, by which the Partſhioner loſt his Graſs there; But it 
che Com- was not alleged, that the jSarion had J2otice of the Time of ſet- 


AW , . , 

mon nt“ ing out of Tithes, and pet the Court -atfirmed the Judgment 

oblige him againſt the Parton, Juntraͤtur Trin. 13 Car, Rot, 564. 

ro F1ve NO 

_ Nov. 19 Trin. 15 Jac. Spencer's Caſe. - 2 Vent. 48 Trin. 1 W. & M. in C. B. Anon, 

S. P and after two Motions the Court were all of Opinion that no Notice need be given, and cites 

ir ſo adjudged in Noy. 19. though the Eccleſiaſtical Law is otherwiſe and cites alſo the 

Principal Caſe here of Chaſe and Ware and Siy. 342 [Liniſton v. Maurice] where it is held, 

that it an Action be brought againſt the Parſon for not taking away his Tithe after it is ſer out, 

Notice muſt be given before ſuch Action. Reſolved in C. B. that it is not neceſſary for the 

Pariſhoner to give Notice to the Parſon of his ſetting forth of Tithes. Vide Roll. 643. 2 Roll. 302. 
Deggs Parſons Counſellor 220. Hoh. 107. that a Cuſtom for Tithing without View is ill. Quere the 

Ditterence. Comb. 128. Trin 1 W. & M. Periamv. A Vicar in C B. 

Libel by a Parſon in the Spiritual Court on the Statute of 2 E. 6. for the not ſetting forth of 
Tithes, conſiſting of various Articles. Defendant not appearing was excommunicated for it; and 
now prayed a Prohibition ; becauſe one of the Articles was for not giving Notice of the ſetting out 
of Tithes. Per Cur. let it go; becauſe a Pariſhioner is not bound either by Common-Law or Statute 
to give the Parſon Notice of the ſetting forth, and ſo went Quoad exrraponendo decimas. 12 Mod. 
117, 111. Hill. 8 W. 3 Gale v. Ewer.—Comyns's Rep. 22, 24. S. C and a Prohibition was granted — 
Ruled by Lee Ch. J. on Evidence at a Trial that thongh by the Eccleſiaſtical Law Notice is ne- 
ceſſary to be given, yet by our Law it is not; and accordingly the Defendant conſented that the Ju- 
ry ſhould find a Verdict for the Plaintifl. 2 Bernard. Rep. in B. R. 174. Trin. 5 Geo. 2. Hewke 


v. Wrighr. 


Roll. Rep. 2. When the Tithes of Graſs is ſevered from the Nine Parts, 


420. pl.6. the Parſon de ſure may make it into Hay upon the Land where it 
Reynolds 


v. Newberry grows, AS well as the Parichtoner himſelf, Dill. 14 Ja. B. B. 
S. C. accord- Newberry and Reynolls Parſon of Collomton in Devon per Curiam, and 
ingly, and d Prohibition denied accordingly, where the Parton had alleged a 
cough = Cuſtom lo do, and the Court held it lle. 

was alleged that in that County the Parſon ſhould not make his Graſs into Hay upon the Land 


| but ſhould carry it out, the Court paid no Regard to it, but Warburton ſaid, that it was an un- 
q reaſonable Cuftom. | - 


[ Roll. Rep. 3. So in this Caſe, the Parſon may go over the Land of the Pa- 
L | 22 bn * riſhioner in the Way to come at the Place to make it into Hay, for 
S. P. accord. this is incident to the Tithe. M. 14 Ja. B. My Reports, Mew 
ingly. berry and Reynolls. | : 
Br Traverſe 4. The Parſon ſhall have reaſonable Time to take the Tithes ſevered 
per &c. pl. from the Nine Parts and to dry: them, before that he ſhall carry them away, 


23 * Br. Diſmes pl. 12. cites 12 E. 4. 6. 


8. C. | 


5. 27H. 8. cap. 20. Tithes ſhall be paid according to the Cuſtom of the _ 
9 6. 2 


Nn 
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6. 2& 3 E. 6. cap. 13.8. 1. Every of the King's Subjects, hall juſtly, 
without Fraud, ſet out and pay all Manner of their Predial Tithes in kind 
as they happen, as hath been of Right within Forty Years before this Act, 
or of Right or Cuſtom ought to have been paid. And no Perſon ſhall carry 
away any ſuch or like Tithes which have be paid within the ſaid Forty 
Nears, or of Right ought to have been paid, in the Places tithable, before 
he hath juſtly ſet forth for the. Tithe the Tenth Part of the ſame, or ot her- 
wiſe agree for the Tithes with the Parſon, Vicars, or other, or Farmer of 
the Tit hes, under the Pain of Treble Value of rhe Tithes. | 

J. F. 2. Whenſcever the ſaid Predial Tithes ſhall be due, it ſhall be lau- 
ful to every Party to whom the Tithes ought to be paid, or his Servant, to 
ſee their Tithes truly ſet forth, and the ſame quietly to carry away, 

8. If the Pariſhoner ſers forth his Tithes and takes them again ; he may 13 Rep. 
be ſued for 'Tithes in the Spiritual Court, and the ſetting forth ſhall23- Hin. 
not excuſe him. Per Cur. 2 Le. 101. pl. 124. Trin. 30 Eliz, B. R. . R. Spratt 
in Caſe of Bennet v. Short wright. | V. Heal. 


| as of 
This is not ſetting forth within the Statnte. 2 Brownl. 9. Ward v. Pomeroy. S. P. but if 


taken axvay by a Stranger is it an Excuſe. Per Pemberton Ch. J. 2 Show. 184. pl. 187. Hill. 33 and 


34 Car. 2. B. R. Anon. 4 Le. J. pl. 30. 46 Eliz. B. R. Gerrard's Caſe. S. P. Mo. 912. pl. 
1287. B. R. Leigh v. Wood, S. P. | 
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9. If the Pariſhioner ſets forth his Tithes and the Parſon will not 2 2 Le. ror. 
them away, there is no Reaſon he ſhould be charged again. Cro, E. S C and 


206. Mich. 32 & 33 Eliz. C. B. Bennet v. Shortwrightr. | Is : 1, — 


| | is deſtroyed 
by Cattel by the Laches of the Parſon, he ſhall not have Tithes again. 


10. Libel &c. for not ſetting out Tithes; the Defendant ſuggeſted 
that he ſer out the Tithes but that # Party anknown had taken them 
away. The Court agreed, that if the Tithes are divided from the Nine e 
Parts and a Stranger takes them away, the Parſon hath his Remedy at 
Common Law againſt ſuch Perſon, and ſhalll not ſue the Pariſhioner in the 
Spiritual Court for the ſame. Paſch. 43 Eliz. Noy 44. Webb v. Pett. 
11. Libel for Tithes upon the Statute &c. the Caſe was, that the 
Pariſhioner had ſet forth his Tithes according to the Statute but would 
not ſuffer the Parſon to carry them away, and the Parſon libelled &c. and the 
Detendant ſuggeſted for a Prohibition, that he did hinder him from taking 
and carrying them away one Way (which was the uſual Way ) but he might 
have come for them another Way; but the whole Court were clear of 
Opinion, that this was a fraudulent and not a good ſetting them forth, 
tor he is to ſet them forth, and alſo to fuffer the Parſon to carry them 
away, and the Surmiſe as to the carrying them another Way is no 
Mays material. Bulſt. 108. Hill. 8 Jac. Anon. f 

12. If one who has ſome Colour of Title ſowes the Land and ſets Jo 89. pl. 
out the Tithes, though this be by a Diſſeiſor, it is good for the Parſon; 3. S. C. 
Otherwiſe it is where one without any Colour ſets out Tithes, this is no & S. P. 
ſetting out in Law; Per Jours J. 3 Bulſt. 337. Hill. 1 Car. B. R. in reed 


ro C. 63. 


Caſe of Mounttord v. Sidley. pl 5. Hill, 


Cam. Scacc. Sydley v. Munford. S. C. and Judgment "Ir * in 


13. Where Tithes are ſet forth the Parſon hath a Liberty for a con- wid. 336. 
venient Time to come and carry them away, which Conveniency of Time S. C. per 
is triable by a Jury; It he exceed a convenient Time, then an Action Crew Ch. J. 


of Treſpaſs lies againſt him, becauſe in ſuch Caſe he ſhall be taken 8 

| 2 | oh is by Action 

to be a Treſpaſſor ab initio, Per Jones J. 3 Bulſt. 336. Hill. 1 Car. on the Caſe. 

B. R. Mountford v. Sidley. . —S. P and 

| 85 | 4 agreed, that 

that an Action on the Caſes lies, and cites Paſch. 20 Jac. B. R. that ſuch an Action 4 brought 

by Wiſeman againſt the Rector of Landen in Eſſex, for not accepting &c. of the Tithes of Cheeſe. 
Noy. 31. Dr, Bridgman's Caſe. ee 


14. It 
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14 It a mere Stranger fets out Tithe this does not ſettle any Propert 
in the Parſon, fo as to intitle the Parſon to bring Action tor the Taking 
ol them, Lat. 8. x Car. 1. B. R. Stilman v. Chanor. 
15. If a Pariſbioner will nct ſet out his Tithe in Cocks, when by Cuſtom 
he ought to do it, the Parſon may ſue in the Court Chriſtian, pro Modo 
Decimandi ; but then the Suit ought to be Special for nor ſetting it out in 
Cocks, and not Generally for not ſetting it out; Per Cur. Lat. 125. 
Paſch. 2 Car. in Layton's Cale. | | 
Ibid. The 16 Ita Pariſbiauer ſets forth his Tithes, and lets them fland two or three 
Keporter Days on his Land, and afterwards takes and carries them away ; this is 
YH m_— not a Setting forth within the Meaning of the Statute. Clayr. 20. pl. 
a Difference 34. Auguſt 19733. Per Davenport Ch. B. Judge of Aſſiſe, and ſaid 
where they that it had been ſo reſolv'd. Anderſon's Caſe. 


have been | | 
ſo er out three or four Days only, and whereby the ſpace of a Week, and then fetch'd away by the 
Owner of the Land &c. | 


17. Libel was for Tithes of Corn in Stooks [or Shocks ;] the Defen- 
dant pleaded that he was ready to pay Tithes according to Common 
Law, and that there is no ſuch Cuſtom, and upon a Refuſal to alloy 
this Plea, it was moved for a Prohibition, which was granted, be. 
cauſe Tithe Corn thall be paid in the Sheaf, and if in Stooks, it is ly 
Cuſtom. Sid. 283. pl. 15. Paſch. 18 Car. 2. B. R. Ledgar v. Langley, 

| 18. Pariſhioner ſever'd the 'Viches duly from the other nine Parts, 
and gave Notice to the Parſon and required him to take them off the 
Land, but he ſuffered them to lie there a long Time. It was held that Caſe 
lies againit the Parſon for not carrying them away, but not Treſpaſs 
Vi & Armis. Ld. Raym. Rep. 187. Paſch. 9 W. 3. Shapcott v. 
Mugtord. 3 | 2885 
Comyns's 19. But in ſuch Caſe the Pariſbioner cannot turn in his Cattle and eat 
3 pl. e Corn, though the Parſon does not carry it away in convenient Time; 
S W. z. And it is unreaſonable that the Pariſhioner himſelf thould be Judge 
B R. Gale what is Time convenient; Adjudged. Ld. Raym. Rep. 189. Paſch. 


5 * 19 Shapcott v. Mugtord. | 
P. an | : | 
Holt Ch. J. thought that the turning in the Cattle to the Tithe made it a Fraudulent Severance, and 


that a Suit might be maintain'd for it in the Spiritual Court. 


20. One is not bound to pay Tithe Lamb if he has any Number un- 
der ten, becauſe chey are entire Things; but it he has nine Pounds of 
Wool he ſhall pay Tithe for it, viz. by an inferior Weight, as by 
Ounces, for that is diviſible. Per Holt Ch. J. 12 Mod. 498. Paſch. 
13 W. 3. Selby v. Bank. | 
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(Y) Tithes in Kind. 
How they ought to be paid. 

Hee Dogg, Aro. Come: PAC rr: Ln 2A . FF | 

CAL) r. A Man is not bound to make into Hay the Tithe of Graſs, 
. XL, .LX* which he cuts, but he may ſet out the Tithe thereof 
Hob. 255. when it is in Grals-Cocks, for then he may well enough ſever the 
pl. FEY Tithe from the nine Parts. P. 17 Ja. B. between Hide and El. 
S. C ad- lis, per Curiam. Poberts Reports, Cale 328, the ſame Cale. 
pdgct. Fo Contra, Hill. 14 Ja. B. B. between Barham and Gooſe, per Curk 
erally is UN» P. 15 Jac. B. N. in the ſame Cale per Curiam, and 5 Pro 


9 


* 
* — — 8 1 
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hibition denied. Tr. 15 Ja. B. B. between Poppinger and Fohnſon, only the : 
2 Curiam, and à Prohtbition denied. 9. 13 Jac. B. B. per 7b of 


Curtam, and a Prohibition denied, Þ. 2 Ja. B. B. cited Hobert's _ og 
Reports, Cale 328,* to be adjudged between Hall and Simons. Ground, and 


| not of m 
Labour and Induſtry, where it may be divided, as in Graſs it may, though not in Corn. —Hetl. . 
8 C in totidem Verbis. Roll Rep. 173. in pl. 3. Paſch. 2 B. R. the Court held, that 
the Pariſhioner ought to make it into Hay. All that the Pariſhioners are bound to do is to cut 
down the Graſs and divide it into ten Parts, afier which the Parſon is to make it into Hay. 2 Wms's 
Rep. 523. by Ld. C. King. Pafch. 1729. Fox v. Ayde. And faid it had been ſo reſolved in one 
Reynold's Caſe. | 1 


2. A Man is not bound to tedder the Tithe of Graſs before he puts 
it into Graſs⸗Cocks, and ſets out the tenth Part, for he may pur POR. 
it into Graſs-Cocks out of the Swarth, und then ſet out the tenth * ** 2 
Part. Contra Hill. 14 Ja. B. R. * Barham and Gooſe, per Curiam, pl ” 
and a J2rohibition vented accordingly ; and fo 9. 15 Ja, B. R. Per + Sce (B. a) 
Cur. in the ſame Caſe Trm. 15 Ja. B. R. between + Foppinger pl. 3 S. C. 
and Fahnſon, per Curtam, and a Prohtbition demed accordingly, a 

3 A Man may let out the tenth Part ot the Hops for Tithe be- Twiften 7. 


fore they are dried. Pill. 14 Ja. B. R. in Barham and Goes Cale, 4 i 


plit per Serjeant Hitcham, and agreed per Mountacute. . 

| is not now 
know how the Tithes of Hops ſhall be ſet out, viz, whether by the tenth Pole or by Meaſure. Sid. 
283. pl. 15. Paſch. 18 Car. 2 B. R. 

U-on a Bill tor Tithe of Hops the Caſe appear'd to be this; Plaintiff having given Notice to tile De- 
fendant that be would take kis Tithe in Kind the firſt three Days, Defendant paid Plaintiff every tenth 
Baſbeli when pick d, but afterwards be left every tenth Pole ſever d from the Grouud, and ſaid, the Reaſon 
cf paying them by the Buſhel at firſt was becauſe gather'd, but here and there a Pole of rho that 
were ripeſt ; Plainrift objected that this was not an equal and fair Way of Tithing, becauſe there was 
great Difference in the Value of the Poles, and that this was not a legal Separation, and two Caſes 
were Cited where this Manner of Tithing had been adjudged to be ill, Get v. Perch, 10 W. 17 
Nov. Geld v.— Mich. 3 Ann. Chetty v. Reeve, Trin. 168). — Defendant inſiſled that 
he ought not to be at the Charge of picking, and that Plainrift being entitled to Tithe both of the 
Hops and the Bines, he ought to take them together. 

The Court us animouſly agreed, that the Method of Tithing Hops ought to be by the Buſhel or Meas 
ſure, not the Pele. MS. Rep. Bliſs v. Chandler. 


4. The Pariſhioner ought of Common Right to cur down the Noy. 15: 
Cory, and prepare it tor the Parſon, and to ſet out the Tithe from 2 
the nine Parts. M. 3 Ja. B. R. between Perry and Chauncey, & C bol 
adzudged. hc | | | S. P. does 


25 | not appear. 
5. The Pariſhioner of Common Right ought to make the Corn 
into Sheats. D. 13 Ta. B. N. per Curiam. 
6. The Partſhtoner is not bound to gather and ſet up the Corn 
into Hillocks or Heaps; but it is a good Manner of * to 
throw the Shocks out. Y. 6 Id. B. R. Þ acito 13. per Cuxtam. 

7. Noy held clearly, that if two Parſons have Portions of Tithes by Lat. 228. 
Halves in a Pariſh, that the Statute of E. 6. which commands the ſet- 22 By 
ting out Tithes, does not injoin the Pariſhioner in this Caſe to divide g (, hat 
the Tithe by Halves, and ſo to ſer out the Parts ſingle, but he ought there are 
only to ſer out the Tenth, inaſmuch as if the Tithe was of a Lamb, two Penſio- 
the Pariſbioner cannot divide it. Lat. 24 Mich. 3 Car. Stilman v. dar) Prieſts 


and the Pa. 
Cremer. riſhioners 


| 0 for 40 Years 
uſed to ſet out the Portions ſeverally, but now they ſet them out generally. The Queſtion was if this 
was within the Statute of E. 3. the Tithe not being ſet out ſeverally. Adjornatur. But the Reporter 
1ays that by another Report it was adjudged that the Pariſhioner is not bound to divide it into Moie- 
ties; but the Parſons muſt divide it between themſelves. 


) 


8. The Tenth Part of the Milk of his Cows every Meal muſt be paid Freem. Rep, 
intire every Tenth Meal ; for otherwiſe the Parſon mutt be forced to keep 3%, Pl. 409. 
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three jus a Servant for that Purpoſe only, and perhaps che Tithe would not 
rices held, amount to a Pint a Day; and decreed accordingly. And all agreed 


that there that the Tithe-Milk ought to be carried by the Pariſhioners. Raym. 
being "0 271. Paſch. 31 Car. 2. in Scacc. Dod v. Ingleton. 0 


Cuſtom in | -” 
the Caſe, they ought to reſpeC the Conveniency of the Matter, and therefore it being rhe Uſage of 
the Country to bring their Tithe-Milk and other {mall Tithes to the Church- Porch, they thought 
the Pariſhi.ners ought to bring their ſmall Tithes thither, it being an indifferent Place ter that Pur. 

oſe, but that for great Tirhes the Parſon ought to fetch the ſame. Raymond was of Opinion, that 
Tiches being due by the Eccleſiaſtical Law, and by thar Law ſmall Tithes are to be carried Home to 
the Vicar's Houſe, and therefore he was of Opinion, that this Court ought to adjudge it ſo too 
12 Mod. 206 Mich. 10 W. 3 S. C cited by Holt Ch. J. and ſaid that it was a meer Equitable De. 
cree, guided by the Cuſtom of the Neighbouring Pariſhes. Lord Raym. Rep. 3 59. S. C. cited 


by en Ch. J. accordingly. . 


9. The Parſon cannot ju his coming to ſet ont Tithes without the 
Conſent of the Owner 3 becauſe by the Statute of E. 6. the Owner is to 
ſer out his Tithes, and if he do not, he is liable to the Penalty of the 
Statute. Freem. Rep. 335. pl. 416. Mich. 1698. in Scacc. Anon. 

10. Of Common Right Tithe Mil is payable at the Parſonage or 
Vicarage-Houſe ; per Cur. Lord Raym. Rep. 129. Mich. 8 W. 3. in 

Caſe of Scoles v. Lowrher. | 
A Pariſhion- 11. By the Law Tithes of Mill in Kind ought to be carried by the 
"1 1. +, . Proprietor either to the Parſonage-Houſe, or to the Churc h- Porch, Arg. 
to of {7 and Prohibition denied. Carth. 462. Mich. 10 W. 3. B. R. in Caſe of 


Rizht, but Hill v. Vaux. | 
only ſet them 8 | | 
out; and that therefore if this had been in the Modus it would have made ir a good Caſe, and that 
the Caſe of Dod and Engleton was a mere Equitable Decree, guided by the Cuſtom of Neighbouring 
Pariſhes; per Holt. 12 Mod. 206. S. C. . | 


12. A Suggeſtion for a Prohibition was, that there was a Modus 
Time out of Mind as to Tithe of Hops, that if the Parſon ſend a Ser- 
vant to pull part of them, he ſhould have the Tithe of them. It was 
objected, that the Cuſtom was void tor Uncertainty of How much ought 
to be pull'd; and that by Law the Parſon ought to have the Tithe in 
the ſame Manner without ſuch Pains ; and the Court were of this Opi- 
nion, and a Prohibition denied. Lord Raym. Rep. 504. Mich. 11 W. z. 
Stedman v. Lye. ny 4 | 

13. Tithes of Hay muſt be fer out in Graſs-Cocks. 9 Mod. 117. 
Mich. 11 Geo. in Canc, Smithſon v. Dodſon. 2 


——— — 


(Z) Fr what Thing for a Collateral Reſpef. 


1. JF a Wan buys Woods Tithable, and burns them in his Houſe, 


and ſhall not pay Tithes for them, as well reſolved. P. 14 
Ta, in Banco, between Parſon Ellis and Drake. | 
Mod 683. 2. No Tithes ſhall be paid of Wood cut and employed for Inclo- 


wn ſure in his Husbandry. Tr. 38 El. B. N. between Parſon Ram and 


Elir B. & Patterſon, udmitted, Tr. 10 Car. B. R. between Brows and Nixon, 
in the Parſon Pe CUriam. | ben 
of Milden- ; | | N 
hall's Caſe. S. P. per Cur. S. C. cited Saund 142 Mo. 914. pl. 1304. Paſch. 14 Jac. 
B. R Lane's Cafe. S. P. —— Mar. 79. pl. 128. per tot. Cur. Paſch. 17 Car. C. B. in Caſe ot Weegdon 
v. Harden. — But otherwiſe it it be employ'd in the inclofing another's Corn, though the ſam: 
Parſon has the Tithes thereof ; And a Preſcription to be diſcharged in ſuch Caſe was adjudged ill. 
2 Saund. 141. Hill. 19 and 20 Car. 2. Crouther v. Collins. * 
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he Reſt which was cut down for that Purpoſe no Tithes ſhall be paid; cited by Fenner. Cro d 
| 10 pl 19, Mich, 38 and 39 Eliz. to have been adjudged in B. R Ms | Ag * 
No Tithes ſhall be paid of od under 20 Years Growth imploy'd in Hedge-Poles for meliorating the 
Coppices. Mo. 917. pl. 1304 Paſch, 14 Jac. B. R. Lane's Caſe. 
For Wood imployed to hedge or fence Corn, where the Parſon had Tirhe Corn, no Tithe ſhall be 
paid ; and it Was ſaid to be a General Rule, thar no Tithes ſhall be paid for any Thing per quod de- 
cime fiunt wberiores, Freem. Rep. 335. pl. 416. Mich. 1698. in Scacc. Anon. 


2. For Broom or other Fewel expended in the Houſe of the Ha- Mo. 909 * 
riſhioner no Tithes are due. D. 40 El. B. R. between lin aud , 5, 


Licas, adjudged per Curiam. | reſolved —  - 
Cro, E 60g. 


pl. 15. 8. C. and S. P. held by all the Juſtices, Ms. 683. pl. 941. Paſch 44 Elz B R. the S. P. 
—— Cuſtom in a Pariſh to pay no Tithes of Loppings or Hood for Fire &c. is a good Cuſtom; per tot. 
Cur. Mar. 79. pl. 128 Paſch. 17 Car. C B Weeden v. Harden. 


cod burnt in the Houſe is exempt from the Payment of Tithes, but that is only ſo long as it is 


burnt in the Houſe. Lord Raym. Rep. 129. Mich. 8 W. z. in Caſe of Scoles v. Low ther. 


4. No Tithes ſhall be paid de Jure for Pigeons which are ſpent in See (C) pl. 
my Houle, tor this is tor the Preſervation of thoſe which labour in 0 3 . 
other Things of wyich the Parton hach Tithes. M. 14 Ja. B. ve? 
tween Watley and Hanberrye, relolved, and a j2rohibirion gränted. 

5 But he ſhall pay Tithes or luch Pigeons as he tells, as it was 
agreed in the Cale ot Yatley. 

6. Jf a Man keeps a Familp, and hath Pigeon-Holes about his 
Houle, and there keeps any Pigeons, and the young Pigeons there 
encreale, and he kills ard ipends them in his Houle, he ſhall rat pay 


and ior a Contultacion pleaded by the Parton that he ſolu then 
between Vincent and Tut. | 
5. Jf a Pan cuts down Graſs, and before he makes it into Hay, 
being only put into Swathes, he carries it away and gives it to his 
Plow-Cattle far their neccfiary Suſtenance, not having ſufficient 
for their Suſtenance otherways, no Tithes ſhall be patd thereof, 
Mich. 9 Car. B. N. between Crawſey and Wells, per Curian, and 
a Prohibition granted, this being an Partfordihire Cale. 
8. [So] Tf a Man cuts doun Wood, and burns tt ro make Brick 
for the Reparation of his Houle within che Parith for the Dabitation 
of himſelf and his Family, no Tithes ſhall be paid thereof, inaf 
much as the Parton hati the Benefit of the Labour of his Family. 
Tr. 10 Car. B. B. between Nixon and Browne, per Curiain. 
9. So if a Man cuts Wood and burns it to make Brick tor the 
Enlargement of his Houſe within the Pariſh tor the neceſſary Habira- 
tion of his Family, no Tithes ſhall be paid tor it. Tr. 10 Car. 
B. R. qetween Mon and Broton, e, per Ciirtam agreed. 
10. But if a Man cuts Wood and burns it to make Bricks tor 
the Enlargement of his Houſe within the Pariſh, more than is neceſ- 
ſary for his Family, as for his Pleaſure and Delight, he ſhall pay 
Tithes for it. Tr. 10 Car, B. B. between Mæxon and Browne, per 
Curtam adjudged, and a Conſultation granted accordingly, where X 
the Plaintt(ſ in a Prohibition had affirmed that he burnt it for 
the Reparation and the Enlargement of his Houle generally, with- 
out ſaying that it was for the neceſſary Habitation of His Family, 
tor they ſaid, that by this Surmile he might make a Caltle, and pet 
ſhould pap no Tithes. 8 0 
11. For the ordinary Rakings not voluntarily ſcattered no Tithes Roll Rep. 
ſall be paid, becauſe for thoſe no Tithes were due by the Levitical 8 .. 
Law, and becauſe they are but a Scattering of the Gran, of which ppi ion wa, 
be paid Tithes betore. Tr. 3 Ja. B. N. Þ. 14. Ja. B. K. between ed 


557 


Where one cut down Mood to make Hedges, and wſed the greater Part thereof in Hedging, yet kor 


an Tithes for them () Hill. 13 Car. B. a Prohibition granted, 24; 
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588 Diſmes, [or Tithes]. | 
f 3 Buſt.  * Pit and Harris f [Prohibition granted | P. 7. Ja. B. per Curtam. 


244; Folſe { Dill. 8 Car, B. R. between Saunders and Paramour, per Clittain a 


& Cb by Prohibition granted. Dy Reports 11 Ja 14 Ja. between 
Eaughton J. Mich. 14 Ja, B. R between + Je an Parker, agreed 
obiter 8 CTurta. Hill. 11 Ja. Peck and Harris, d Prohibition being granted 
ov 75 before this. | VVV 

pl. 3. Trin. 8 Fliz. B. R in Caſe of Sherington v. Fleetwood. Mo 910. pl. 1280. cites S. b. 
adjudged in Nicholès Caſe.— —8. C. & S. P. cited Cro E 660. pl. 7. as adjudged. Litt. Rep. 
31, Paſch. 3 Car. C. B. the Suggeſtion ought to be, that he libelled for Rakings after the Corn was 
got in &c. involuntarily ſcattered; and upon ſuch Suggeſtion a Prohibition will be granted. Cicil v. 
dcot. * % 

Tithes ſhall be paid of Rakings of Corn, becauſe the tenth Cock or Sheaf is no Satisfaction for more 
than the Grain whereof it is the Tenth, and therefore it is not the Tithes of the Rakings. Mo. 278. 
pl. 433. Trin. 31 Eliz. C. B. Berd v Adams. Sav. 100, 101. pl 180. S. C. held accordingly —< 
Cra. E. 446. pl. 10. Mich. 37 & 38 Eliz C. B. cites it as adjudged in Dir Cha. Porison's Cage, 
that where one preſcribed to pay the tenth Part of Corn in the Sheat for the Tithes ot all which 
is in Sheaf and of all which is raked, to be a void Preſcriprion ; Becauſe he is to pay Tithes of both 
of them; beſides it is unreaſonable, for then he may put the lefler Part in Sheafs, and leave the 
greater Part to be raked. | We | 

Tithes ſhall not be paid of Rakings unleſs they are foul Rakings ; cited by Popham to have been ad- 
judged Cro. E 445. pl. 3. Trin. 38 Eliz. B. R. ——Cro. E. 363. 8. P. Arg. cited ro have been 
ruled, and the Court agreed to the Caſe of Rakings; for that is as good Coin as any other. 
Cru. E. 502. pl. 21 Mich. 41 & 42 Eliz. B. R. Green v. Hun, a Preſcription was alledged to make Bar- 
ley into Cocks, and to pay the 1oth Cock in Satisfaction of the Tithes of the Barley and of the Rakings 
minus Voluntarie diſperſed It was demurred to becauſe it was not averred that the Kakings were mi- 
rus Voluntarie diſperſed ; and moved, that in 31 Eliz-irt was ruled in C. B. in one Jdams's Case, 
that a Preſcription to pay the tenth Cock generally in Satisfaction of all Rakings was not good; tor 
he might leave the greater Part of the Corn in Rakings. But the Court held the Preſcription good, 
and that there needed no Averment but that ougha to come on the other Side if he would, 0. 
273. pl. 433 cites it as adjudged Mich, 41 & 42 Eliz. B. R. Green v. Hun, that by the Cuſtom of 
the Realm Tithes ſhall not be paid for Rakings. S. C. cited as adjudged Mo. 910. in pl. 1280. 

Vor Rakings of Corn no Tithe is payable, if they were involuntary; but if there was any Fraud 
in leaving more than was neceſſary, then Tithe ſhould be paid. Freem Rep. 33s. pl. 416. Mich. 
1698. in Scacc. Anon. S. P. by Twiſden. Mod. 121. pl. 24. Paſch. 26 Car. 2. B R. Anon. 
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* Roll Rep. 12. But for Rakings voluntarily ſcattered, and upon a Colluſion, 


739. Pir: „ Tithes ſhall be paid. My Reports 11 Ja. Mich. 14 B. R. between 

Harris. 8. C iſe and Parker, Agreen per Croke, Povghton, and Doderidge, 
I). 14 Ja. B. R. * Peck and Harris, per Cutiam ad(udged, Mich, 
3 Ja. B. R. per Popham. P. 7 Ja. B. per Curiam. 

Roll Rep. 13. Where the Prohibition is of Tithes of Rakings, the Suggeſti- 

379. pl. 35. on ought ro be, that they were minus voluntarie ſparſæ, otherwiſe it 


1 is not good, for it is not ſufficient to ſay they were lapſz & diſſi- 
P.okibirion Patz in Collectione. Pill. 14 Ja. B. R. Peck aud Harris, adjudg- 


was granted; ed, ſcilicet a Conlultation granted. 


and it was 
ſaid the Party carry'd it into his Barn; and a Prohibition was granted, and Coke Ch. J. ſaid, that 


the Prohibition being granted, let the Party now plead it, if he would have a Conſultation. .-—— 
Whether voluntarily ſcattered or not is no Cauſe of Prohibition but of Appeal; for this is within 
the Conuſance ; bur if they agree them to be Rakings and involuntarily ſcattered and yet adjudge Pay- 
ment a Prohibition lies, it being contrary to our Law. 3 Keb. 284. pl. 6, Paſch 26 Car. 2. B. R. Peters 
v. Prideaux. 1 


Cro J. 575- 14. Ik a Man ſhears his Sheep about their Necks to preſerve chem 
576. 155 from Vermin, and not for the Benefit of the Wool, the Parſon 
Jouce v ſhall not have Tithe for this. a 


arker. S. P. | gon 
3 Bulſt. 242, 243. Foſle v. Parker. S. C. the Suggeſtion appearing to be, that for this they 
uſed to wind up the other Fleeces at their own Charge, a Prohibition was granted. | 


3 Bulſt. 242, 15. But otherways if he ſhear them largely by Covin for the Be- 
6q3. Lone neſit of the Wool. Mich. 14 Ia, B. R. betweeen 70e and Par ker, 


S C. & $.P. pet Curiam. 5 


by Doder- : 
idge and Crooke admitted. 


16. So 


I * * 
r 
E 1 


Dine ſor Tithes. 539 


16. So tif he ſhear chem about their Necks without Fraud but two 
Mecks betore Mich. and two Weeks after Mich. to preſerve them ann 
their Fleeces trom the Brambles, no Tithes ſhall be pald for them, 
for it appears that he does not ſhear them for the Benefit of the 
Wool, this being done at this Time before the Fleeces are increaſed 
after the Shearing of their whole Bodies. Mich. 14 Ja. between 
7 1 Parker, agreed per Curiam, præter Mountague, who 
ou . 

17. Ik a Parxiſhtoner cars his dirty Locks from his Sheep, for their 
better Preſervation trom the Vermin before the Time of Sheering, and Fol. 649. 
does this without Fraud, no Tithes thatl be pald of theſe. o. 14 
Car. B. R. between Dent and Salvin per Curiam, and a Irohibi- 
tion granted accordingly. Mich. 14 Car. B. R. between Villiams 
and h 11cox a Prohibition granted; but there was a Conſideration 
— ſcilicet, that he wound up the tenth Fleece for the 
Parſon. | 

18. Tf a Man kills Sheep, pet he ſhall pay Tithe of the Wool that Litt. Rep. 
comes oft them, bur nor for the Skins. D. 14 Car. B. R. between ee 
Dent and Salvin, per Curiam. DE a 


| Scott, a Pro- 
hibition was granted to Libel for Wool pilled from Sheep killed for the Houſe or dead &c. 5 


19. No Tithes ſhall be paid of Hay that grows upon theCro. C. 393. 
Headlands where the Horſes and klonen d the Land ig bl. 4. Mea 


ploughed, if there be alleged a Cuſtom not to pay it, and it be allo . 
averred that the Head-Land 1s but ſufficient to turn the Plough. Mill. S. P. and 


10. Car. B. R. between Mead and Tharland, per Curiam, a Pro- Probidi- 
Hhüibitton granted. h. 15 Car. between B/ rae and White, d Pröhibi⸗ 00 granted. 


tion granted per Curiam with the fatd Averment, that tbe Dead-,... 8 ol 
Land was not greater than what was ſuffictent to turn the dur s. P. 
Nlough upon in ploughing the Land. does not 


apppear,— 
2 Le. Jo. pl. 93. Hill 29 Eliz. C. B. agreed that it is a Reaſonable Preſcription chat the Party 
ſhall have the Hay upon the Head-Lands in Recompence of the Reaping, Binding and Shocking, 
and the Hay there is but of little Value. Lane 16. Hill. 4 Jac. in Scacc. Anon. S. P. a 
Prohibition lies but ſome held that he ought to ſuggeſt that they are but ſmall Head Lands and 
that there 4s a Cuſtom of Diſcharge in Conſideration that he paid Tithes in Kind of Meadows. 
Litr Rep. 13. Hill. 2 Car. C. B. Richardſon cited S.P to have been agreed by Hutton and 
Yelverton-only in Court that Prohibition ſhould be granted ; for the Defendant is diſcharged of 
Tythe in this Caſe for Neceſſity; becauſe ir is left for the turning ot the Plough and is Parcel of 
the k land, whereof the Parſon has the Tythe of Corn and the Farmer cannot Plough his Land 
without leaving it and ſays that this is the Reaſon of the Caſe 22 E. 4 8. 

| See (D. a) pl. 10. S. C. 


* 


20. A Prohibition was prayed to a Suit for Tithes of Locks of Wool, 
luggeſting that he paid the Toth Fleece of Wool in Satisfaction of 
all Locks and Tithes due for Wool. The Court held the Subſtance 
of the Preſcription. enough, bur the Suggeſtion not being (that they 
had uſually paid Bhi is ifluable, it was not good; and therefore a 
Conſultation awarded. Cro. E. 363. pl. 26. Mich. 36 & 37 Eliz. C. 
B. Jeſop v. Payne. : | =o FR 

21. Tithes ſhall be paid for Sheep depaſtured on Turnips, though % * 
Tithe Wool was before paid of them. It was ſtrongly inliſted, that bet 
it a double Tithing, but the Court agreed, that it was a #ew Increaſe, on other 
and decreed that Defendant ſhould go to an Account. G. Equ. R. Land fron 
231. Paſch. 12 Jac. in Scacc, Coleman v. Barker. 3 
was decreed accordingly, and the Decree aſſirmed on a Rehearing, G. Equ. R. «Cl 51 W.& 
Xi Dore gh en PO AR: on, Be, el 


7L e” 22. A 


Diſmes, {or Tithes]. 
22. A Prohibition was granted to 2 Libel. for Tirhes of old rates 
rees cut for Fuel, and alſo for Tiches of Loppings of Trees, which 
Loppings were not of twenty Years growth, 2 Roll Rep, 495. Hill. 
22 ſac. B. R. Scott v. Eyre. W 8 
23. Of Wool of Rates Sheep, no Prohibition, thaugh alleged, that 
he thall haye Tirhe Wool for the ſame Thing again at Sheering Time. 
Lat. 255. Mich. 9 Car, Anon. N 
24. It a Pariſhioner ſells Sheep, the Parſon ſhall have Allowance of 
[ina of them &fzer the Shearing ; Per Jones, Lat. 254. Mich. 3 Car. 
non. 4 | | 
Hetl. 88. 25. Prohibition was granted to ſtay a Suit for Tithe of Wood up- 
wo Sed on Surmiſe that the Wood was ſpent in bis Houſe for Firing, and ſhews 
«NP» that the Cuſtom in the ſame Pariſh is, that the Owners of any Houſe 
Precedents. and Land jn the faid Pariſh who pay Tirhes to the Parſon, ought not 


Ibid. to pay Tithes of Wood ſpent for Fewel in their Houſes ; and Iſſuę bein 
2% b Upon this Cuſtom; ic was found for the Defendant and moved in Arreſ 
„Neu. Of Judgment, that altho' it be found that there is no ſuch Cuſtom, yet 
no Reſolu 5 : a 1 » Y 
tion. he ought not to pay Tithes tor Wood ſpent in his Houſe, nor for 
But Ibid. feucing Stuff for Hedges, but per Legem Terre & For to be diſcharged 


, $70 op of them; but the Court reſol vod that iz is not de Fure per Legem Terr 


that any be diſcharged of them; for it is uſual in Prohibitions to allege 
N Cuſtoms, as for e or by Reaſon of other Lands WF 
a Cuſtom he pays Tithes, that he is diſcharged of that Tirhe, but not to allege, 
ales = chat per Lane Terrz he is diſcharged, and the Plaintiff here having 
ew Sac alleged a Cuſtom, and being tound againſt him, it was adjudged for 
But by the Defendant, that Conſultation ſhould be granted. Cro. C. 113. pl. 


Crook and 5. Trin. 4 Car. C. B. Norton v. Fermor. 
Velverton | 


there are divers Precedents where in that Caſe a Prohibition was granted without alleging a Cuſtom. 
Litt. Rep. 152, 153: Nortan's Caſe. S. C. adjornatur. —— Whether Tithes ſhall be paid for Fuel 
ſpent in the Houſe, where is no Cuſtom, they ſaid they ſhould not determine, it being no Point 
in this Caſe, and there being Opiniens both Ways. 1 Cro 113. was cited at the Bar that ſach Fuel 
Mall not be diſcharged without a Cuſtom. Freem. Rep. 335: pl. 416. Mich. 1698 in Scac:, Anon. 


26. A Libel was was for feeding Catth upon the Ground, to. which 
the Detendant anſwered, that they were ancient Milch Beafts, and 
were growing old and dry, and that for a Mauth they depaſtured with 
other Heifers, and that atterwards they put them into a Meadow out 
of which the Hay was carried, and after he ted them with Hay in 
the Houfe. The Court agreed, that Tithe ſhould nor be paid for the 
depaſturing or the Hay with which they were ſed; but as for the 
Time went with the other Heifers, Crook and Hutton held that 7ithes 
ſbould be paid tor them. Her. 100. Trin. 4 Car. C. B. Anon, 

27. A. has a Houſe and Lands in tbe Pariſh of B. aud other Lands in 
the Pariſh of C. Mill ariſiug in the Pariſh of C. ſhall pay Tithes though 

' ſpent in the Houſe at B. Ld. Raym. Rep. 129. Mich, 8 W. 3. Scoles 
v. Lowther. 5 | | | | 

28. If a Man has Arabk Land without a Houſe, he is not intitled to 
be diſcharged of the Tithes of the Milk which maintains the Servants, 
who plow rhe Land, as he is it he has a Houſe in the Pariſh where 
the Milk is ſpent. Ld. Raym, Rep. 129. Mich, 8 W. 3. in Caſe of 
Scoles v. Lowther. | | 2 

29. Where a Man has Wood in one Pariſh and Arable Lands in ano- 
ther, if he makes uſe of this Wood in making Fences for his Arable 
Lauda, yet he ſhall pay Tithes to the Parſon where the Wood grows. 
But it had been otherwiſe if it had been in the ſame Pariſh ; Per Cur. 
Ld. Raym. Rep. 130. Mich. 8 W. 3. in Caſe of Scoles v. Lowther. - 
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30. So where the Wood grows in one Pariſh and is ſpent in the y 1 
Owner's Houſe in another Pariſh ; Per Cur. Ld, Raym. Rep. 130. Mich. 

8 W. 5 in Caſe of Scoles v. Lowther. | 5 | * 

31. Bill for a Diſcovery of Tithe of Furze and Payment thereof. 
Detendant by anſwer inſiſtts that Furze ſpent upon the Premiſſes is not 
Titheable, and like wiſe inſiſts that Underwood and Furze generally 
is not Titheable in that Pariſh &c. Plaintiff admits that no Tithes is 
due for Underwood or Furze ſpent upon the Premiſſes, bur inſiſts upon 
Tithe of Furze made into Faggots and fold by Defendant, cites Moor 909. 
that Underwood or Furze ſpent for Firing or fencing of the Premifles 
is not Titheable, but Underwood or Furze fold is Titheable. In the 
Proofs: of the Cauſe there was ſome Evidence of 1 d. per Ann. paid 
called Smoak- Money in lieu of Tithes or Furze, but that not being 
inſiſted on by the Anſwer, but a general Non Decimando for Under- 
wood and Furze, decreed Defendant to account for Tithes of Furze 
made into Faggors and fold, but not for Furze burnt or uſed upon the 
Premiſſes. Detendant to pay Coſts, Per Harcourt C. MS. Rep. Mich. 

12 Ann in Cane, Roffe v. Harding. 


— —_— — ——  — 
he ——_—— 


(A. a) Wages, [Pl. 1. 
[And Feedings and Agiſtments of Cattle.] 


x. 8 of the Plough ſhall not pay any Tithe of their 
Yages; as was reſolved, . 14 Jac. in Banco, between 
Parion £E//s and Drake in Devon, und a Prohibition granted ac- 

cordingly, although the Libel was but for the Tithe of a third Part 
bk their mages, leaving the reſt free; for it was ſaid, that by the 
ſame Reaſon that the Beaſts of the Plough ſhall be free of Tithes, | 
the Servancs who tollow the lough ſhall be alſo. - 

2. No Tithes ſhall be patd for the Feeding which is eaten by rhe 2 Bron nl. 
Oxen ot the Plough, and the Cattle of the Pail. Mich. 9 Ja. B. be⸗ 2 " GC. 
tween Back/er and Hope, per Cutiam. 208 * Fel. 

Preſcripti 
was good. S. C. cited Roll Rep. 38. that a Conſultation was pray'd after a erchibniel, but 
not granted. Hetl. 100. Trin. 4 Car. C. B. Anon. S. P. — Bur if they are afterwards fatted 
for Sale Tithes are payable for their Herbage. Parliament Caſes 193. Paſtmond v. Sands, cited G. 
Equ. R. 231. in Caſe of Coleman v. Barker Mar. 56. pl. 87. Mich. 15 Car. Anon. S. P. and 
Barkley J only in Court granted a Probibition,— Of Common Right no Tithes are due for Cattle 
| bred for the Plough or Pail to be uſed in the fame Pariſh, but if they belong to another Pariſh, 
Tithes are due for them, and of that Opinion were the whole Court. Harder. 184. Paſch. 13 Car. 2. 
in SCACC. | | | 8 8 


- No Tithes ſhall be paid for Horſes of the Plough, for the Par No Tith: is 
fon hath the Benefit ot their Labour in his Cithes of the Grain. for Salle 
Tr. 15 Ja. B. between Be and Tarde, A Prohibition granted. Horſes or 


their Her- 
bage; but for Cart-Horſes to till the Ground, allowance is to be made fot their Herbage, becauſe a 
Profit comes in by them, but not by Saddle-Horſes; Per tot Cur. Bulft. 191. Trin 9 Jac. Pothill v. 
May. P. as to Saddle-Horſes, cited by Richardſon, that a Prohibition was granted Her, 94. 
Paſch. 4 Car. C. B. Lee: , 2 35 S LZ V . 
| 72 176 2 8. bu. L846 Ke. 


4. Tithes are not due for young Cattle which a Man rears for his Cro J. 575. 
Plough, tor they are for the manuring of the Land, of which the r, j.. 
Dar on ſhall have the Tithe. M. 14 Ja, B. Merley and i 0804 Jouce v. 

e a reſuwed. 
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592 Diſmes, {or Tithes]. 
Parker. reſolved, anda Prahivition granted. p. 14 Ja. B. R. between 
2 7 S.C. & » Foye end Parker, Celdlved, and a Drogibition granted. MY, 14 
Ws | 5 f  oord- . B. R. between Dr. Befte and Williams ; and Prohibition grant⸗ 

Se ed. BY. 24 Ja. B. R. between Kneebos and Moodrett, d Conlultat- 


ur.—3z 


_  Bulſt. 24, ON Was Vented, a Prohibition being 515 bekore. Tr. 12 Ja. 


Poller. B. K. between Ac and Price, Per Cutlam. 
4 : | | 


S C. but S F. does not appear. | : ; | 

* Roll Rep 38. pl. 2. and 62. pl. J. S. C. & S. P. admitted per Cur.— 2 Bulft. 239. S. C. & 
S. P. by Coke Ch. J. to which the whole Court agreed, unleſs it be averred that they were b 
him fatted and (old away. Cre. E yore. pl. 21. S. F. adjudged; becauſe they are for the Publick 
Weal, and the Parſon is to have Benefit of them in another Kind. Green v. Hun. Mo. 910. pl. 
1180 cites S C. & S. P. adjudg'd. Mich. 41 & 42 Eliz, Eltz. B. R. Of Common Right 
Tithes art not due fer Cattle bred for the Plough or the Pail to be uſed in the ſame Pariſh, but it 
they belong to another Pariſh Tithes are due for them; Per tot. Car, Hardr. 184. pl. 9. Paſch, 13 
Car. 2. in Scacc in the Caſe of Holheech v. Whadcockte. 


5. No Tithes are due for young Cattle that à Man rears for his 
and Parker. H. 14 Id. B. R. Xneebon and Woodrett, a Conſulta- 
on was denied, a Prohibition being granted before. 

6. If a Man, according to the Cuſtom of the Country, ſows Land 
to ed his Horſes tor Tillage, ànd hath uſed to ſuffer his Horſes to be 
ted upon the Land without any towing thereof, the Parſon ſhall not 
have any Tithes thereof, for chis is no more than Paſture for the 
Härſes. M. 3 Ja. B. R. per Towle faid, that it was one Same's 
Cale of Hex, Adjudged. . f 

7. And in theſe Cales in the Prohibition, he need not preſcribe to 
be diſcharged of Tithes for them, becaule they are diſcharged by the 
Law. O. 14 Ja. B. R. Kneebon ond Weodrerr, per Mountague and 

AL D6vverivge ; but Haughton ſeemed e contra, becauie their Labour 

„Fol. 647. (*) ig a Manner of a Modus for their Tithes ; But Clinch and 

OY Clerk (aid, that of late Time they have not uſed to preſcribe ; but 

anciently the Uſe was to preſcribe. | 

Cro. E. 475 8. Tf a Man buys Cattle, and feeds them, and ſells them, he 

276: 2. 3: ſhall pay Tithes ok them. Tr. 33 El. B. K. between Sberingtos 
S. P. held. au Fleerwood, pet Cutiam. 8 

per tot. Cur. | 


Gouldsb. 147. pl. 66. 8 C. & S. P. per Popham. 
S. P. reſolved 


Mo. 4999. pl. 1278 S. C. & 


Ons. E. 475. 9. But if d Man buys Cattle and feeds them, and ſpends them in 
3 his Houſe, he ſhall not pay any Tithe for them. Tr. 38 El. B. N. 


agreed per between Sherrington and Fleetwood, per Curiam. 


tot. Cur.— 


Gouldsb. 147. pl. 66. S. P. per Popham in & C. — Mo 909. pl. 1278. S. C. and S. P. reſolved. 


| | | 
| 833 10. If a Man feeds Sheep in his Land, and after kills and eats 
2 pak them in his Houſe within the Pariſh, he ſhall not pay Tithes for 


8. C ans them. Mich. 7 Car. B. R. between Facey and Lange, per Curiam 
S. P. per Upon a Demurrer. 


Cur.— 


Jo. 254. pl. 5. S. C. but S. P. does not appear. —— Ibid. 447. pl. 11. S. C. but not S. P. 
Litt. Rep. 13. Hill. 2 Car. C. B. the S. F. cited by Richardſon as agreed accordingly, and a Prohi- 
dition granted, | | | 


11. If a Man gathers Green Peaſe to eat in his Bouſe, no Tithes 
ſhall be paid of them, and this by the Law of the Land. D. 12 
Ja. B. per Curiam. 9 

12. But otherwiſe it is if he gathers them to ſell or feed Hogs. 
D. 12 Jd. B. J K 

13. 


* 
2 
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13. Tf a Man buys. barren Cattle, as Dren or Steers, and after 0" | 
ſells them, he ſhall pay Tithes for their Paſture, becauſe they can ren- pl. 20. 5. 


der no other Tithe ; but otherwiſe it is of barren Sheep, ſcalicet, bur vors k. ; ns 


Werhers, becauſe they will render Tithe of their Waoll. 'Mich. 7 . 2, 
Car. B. R. between #acy and Lange, per Curiam. I a 1 
457. pl. 11. 


oer. 


14. I a Yan keeps Horſes that are barren Cattle to ſell, and Cro 1.430. 
ſells them accordingly, he ſhall pay Tithe for them. Tr. 15 Ja. B. 1. d Wee 


R. between Lempkin and Milde, per Curiam. 1 


S P ad- 
mitted per Cur. 


15. Jf a Man buys young Cattle, and rears and ſells them, he 
ſhall pay Tithes for them. Tr. 38 El. B. N. between Herington 
and Fleetwood, per Curiam. | 

16. So if a Man buys Cattle, and feeds and ſells them, he ſhall See pl. 8. 
pay Tithes for them. Tr. 38 El. B. B. between „eringion and S. C. and 
Hlect uod, per Curiam. oc gan 

17. Where Beaſts are in one Pariſh for one Half Year, and in o hep ß 
Pariſh during the reſt, every Parſon ſhall have Tithes for the Time Br. 
Diſmes, pl. 16. cites the Regiſter. | 

18. It the Parſon has Tithe for the Corn of the ſame Land, 
he _ not pay Tithe tor Agiſtment. Br. Diſmes, pl. 18. cites the 
Regiſter. 

= Libel for 'Tithes of Milch Cows, Steers, Oxen, and Horſes &c. Cro. E. 446, 
the Defendant ſuggeſted for a Prohibition, a Modus zo pay 1 d. every Ul. 10. Grif- 
Year for a Milch Cow, and an Half-penny for every other Cow, and the Ins 8 
like for every Mare, in Satisfattion of all Cows, Steers, Horſes and other per tot. Cur. 
Cattle, but a Conſultation was granted Dummodo non tractetur of this Pre- 
Milch Cows, of Oxen for the Plough, nor of Beaits depaſtured for the wan ee * 
Profits of the Houſe. Moor 911 pl. 1282. Mich. 38 & 39 Eliz. C. B. ee 
Greſham v. Lucap. K 


ed of one 

; . | Tithe by the 
Payment of another. For he ought to pay ſomething for the Tithe of every thing which is due. 
And a Special Conſultation was atterwards awarded Dummodo non agatur de Decimis for Milch-Kine, 
Dranght-Oxen or Beaſts agiſted for Proviſion of his Houſe. 2 Inſt. 251, 252. 8. C. cited 
S. C, cited Cro E. pl. z. 


S. C. cited Mo. 454. in pl. 623. 


20. Tithes are payable for Agiſtment, viz, for the Feeding of dry For Beaſts 
Cattle, which do not ſerve for the Plow or Pail, nor are ſpear in the nes for 
Family. Jenk. 281. pl. 6. cites it as reſolved by all the Judges of gif be ral; 
England in the Exchequer Chamber 3 Jac. Our. 


Per tot. Cur. 
: | | | Cro. E. 476. 
in pl. 3. Trin. 38. Eliz. B. R. Contra to F. N. B. 53. (G)—Cro. E. 446. pl. 10. Mich. 3 
C. B. in Caſe of Gry ſman v. Lewis. S. P. held per Cnr. & F. N. B. 5; (G) denied to be Law. 


& 38 Elix. 
21. The Defendant ſaggeſted a Preſcription to be diſcharged of Tit hes of 
Barren Cattle reared or employed for the Plow ; and upon a Demurrer to 
this Prohibition, it was objected that he had rot alleaged, that the 
Cattle for whoſe Herbage this Suit was brought, were reared for the Plow, 
or employed for that Purpoſe ; He likewiſe preſcribed to be diſcharged of 
Tithes of the Herbage of Cattle fattened in the Pariſh, in Conſideration that 
all they who had Milch Cows there had paid Tithes of Milk, Butter, and 
Cheeſe, and nine Cheeſes every Year on a certain Day, and did not al- 
ledge that he had any Milch Cows, for which Reaſons a Conſultation 
was granted. Roll Rep. 62. pl. J. Mich. 12. Jac. B. R. Maſcall v. Price. 
A 7 M | 22. No 
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33 22. No Tithes ſhall be paid for the Herbage of Sheep, becauſe the 
. are Frutinoſa Animalia. Roll R. 63, pl. J. Mich. 12 Jac. B. R. in 
Cafe of Maſcall v. Price. | | | 
> Roll. Rep. 23- Preſcription to be diſcharged of Payment of Tithes for all Cattle 
191. John- àgiſted generally, an nor ſaying tor his own proper Cattle, is not good, 
ſon v Par- nor E ene and ſtands not with Law. Cro. J. 755,756. pl. 3 Trin. 
ker: > by 28 Jac. B. R. Jouce v. Parker. 


Doderidge ]. 
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24. A Man azifted the Beaſts of others in his Meadow-Ground, whereof 
he had paid Tithes before; Reſolved that he ſhall not pay Tithes for 
this feeding it with the Beaſts of others after the Mowing, any more 
than if he had depaſtured the Land with his own Beaſts, a Roll Rep. 
191, 192. Trin. 18 Jac. B. R. cttes Sherington v. Fleetwood. 

25. Libel was in the Spiritual Court for the Tenth Part of a Bargain 
of Sheep which had depaſtured from Michaelmas to Lady-Day in the Pariſh; 
the Party ſurmiſed that he would pay the Tenth ot the Wooll of them 
according to the Cuſtom of the Pariſh ; Prohibition was denied, for as 
Duderidge J. ſaid, by this way the Parſon may be defrauded ot all if 
he thall not have his Recompence ; tor now the Sheep are gone to ano- 
ther Pariſh, and he can't have any Wooll now, becauſe it is not Shear- 
ing-Time. Nota, per Whitlock J. De Animalibus Inutilibus the Par- 
ſon thall have the Tenth Part of the Bargain tor depaſturing, as Horſes, 
Oxen &c. Bur De Animalibus Utilibus he ſhall have Tithes in Specie, 
as Cows, Sheep &c. Poph. 197. Mich 2 Car. B. R. Anon. 

26. Though no Tithes ſhall be paid tor Young Cattle which a Man 

rears for his Plough, yet if they are ſold before they come to Perfection, 

the Parſon will have Tithes. Her. 86. Arg. Paſch. 4 Car. C. B. Wool- 
merſton's Caſe. 

27. If I have 10 e Kine which I purpoſe to reſerve for Calves, 
and they are dry, the Parſon tha!l not have 'Tithes for their Paſture; 
But if I %%% them, by which it appears | kept them for fatting, there 
Tithes thall be paid, per Harvey J. Het. 100. Trin. 4 Car. C. B. 
Anon. | 88 

28. In a Suit by Engliſh Bill tor the Tithes of the Herbage of bar- 
ren Cattle, and others; The Chief Baron ſaid, That Tithes for barren 
Cattle were due De communi Jure according to the Value of the Land En 
the Rate of 25. per Pound, tor that they cannot be otherwiſe valued or 
accounted for, becauſe the Profits of the Lands tor which they are 
paid, are perceived by the Mouths of the Beaſts ; but by Cuſtom or Pre- 
1cription fk Tithes may be paid in other Manner, as by the Acre and 

ior all manner ot Cattle barren, and for the Plow and the Pail. Hardr. 
184. pl. 9. Paſch. 13 Car. 2. in Scacc. Holbeech v. Whadcocke. 

29. It a Man agi/fs Cattle ſuch as are unprofitable, and yielding no 
Tithe in Kind, as Horſes &c. there the Party that takes them in, viz. 
the Owner of the Ground, ſhall anſwer the Parſon the Tithe according to 
the Rate he has for their epaſturing. But if a Man agiſts profitable Cat- 
tle, and ſuch as yield a Tithe in Kind, as Sheep chat yield Tithe- 
Wooll, and Lambs, there the Owner of the Cattle ſball anſwer the Tithes, 
becauſe the Wooll and Lamb in Kind were due to the Parſon, and it is 
impoſſible that the Owner of the Ground could pay that. This Dif- 
ference was taken by Sir Robert Sawyer, and agreed per Cur, Freem. 
Rep. 329. pl. 408. Paſch. 1679. in Scaccario. Anon, 

S.P. by 30. If Cattle don't plow in the fame Pariſh where they are fed, Tithes 
1 Ch. f. are due though my plow in another Pariſh; and if he had more Cat- 
— Loy r the Plough in the ſame Pariſb, Tithes are due tor 


dor Car. tle than employed | 
. 2 them. 5 Mod. 97. Trin. 7 W. 3. Swales v! Lowther. 


Plow there. 


; Mod. 114. Mich. 1 Ann. B. R. in Harrow*s Caſe, EE 
30, Tiche 
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bs = 


21. Tithe ot Agiſiment of barren Cattle is due of Common Right. An ſee S. 


2 Salk, 655. pl. 1. Hill. 8 W. 3 B. R. Hicks v. Woodſon, | 


Notes there (H. a). 


”, as 


2. A. has a Houſe in B. in which he dwells and occupies a large Par- 
cel of Arable Land there, and has likewiſe 40 Acres of Meadow and Paſ- 
ture in the Pariſb of C. adjoining, and four Acres of Arable Land there. 
The plowing the Land in C. will excuſe only thoſe Cattle which plow 
only the Land in C. and not thoſe which plow any Land in B, For 
the Parſon ought to have ſomething in Lieu of the Loſs of thoſe Tithes 
which can only be of the four Acres in C. Per Cur. Lord Raym. Rep. 
130. Mich. 8 W. 3. Scoles v. Lowther. 

33. Where the Parſon has Tithe-Hops, no Tithes ſhould be paid for the 
Poles which were «ſed in the Hop-Yard; And the Queſtion aroſe whe- 
ther the Parſon ſhould have Tithes of the Bark of the Poles, the Bark 
being fold ? And by Letchmere he ſhould. But the Ch. Baron and the 
others e contra; for the Poles being privileged, the Bark ſhall be ſo too. 
Freem. Rep. 334. pl. 416. Mich. 1698. in Scacc. Anon. 

34. Bur tor Fuel ſpent in Fire to dry the Hops Tithes ſhould be paid, 
becauſe the Parſon had no Benefit by that, the Tithes being paid before 
they were dried. Freem. Rep. 334. pl. 416. Mich. 1698. in Scacc. 
Anon. | 

35. By the Common Law Pafturage is as much Tithable as Hay, but 
the Difference is, Paſturage being taken by the Mouth of Cattle, bur 
the Hay is Tithable before it is ſevered from the Ground; Paſturage 
ſhall pay no Tithe, but the Cattle, that feed ir, ſnall; but Cattle of Pail 
and Plow thall pay no Tithe if you feed them upon Paſture all the Year 
long; and the Reaſon of that is, for that they are as Tools of Huſ- 
bandry, by which Tithes are meliorated. And no Tithe is originally 
due by Law in that Caſe, but Tithe is originally due upon mowing of 
the Graſs ; and your ſubſequent Application of it, though to Cattle of 
Pail and Plow ſhall not diſcharge you of a Charge to which you were 
liable before upon the Mowing. And the Graſs is 'Fithable only in Re- 
ſpect of the Feeding, that is, the Uſe and Application makes it Tith- 
able; and for that you cannot have any other Tithe than froni the Pro- 
fit of the Cattle that do feed it; Per Holt Ch. J. 12 Mod. 497, 498. 
Paſch. 13. W. 3. Selby v. Bank. | | 

36. It a Man has a Houſe in a Pariſh, and lives there, he muſt not 
pay Agiſtment for dry Cattle there; But if he be not a Houſekeeper there, 
he muſt pay 'Vithes'tor Agiſtment; Per Holt Ch. J. 75 Mod. 114 Mich. 
1 Ann. B. R. in Harrow's Caſe. 


(A. a. 2) Tithes 
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See (Fa) (Aa. 2.) Tithesof Mills. Payable in what Caſes. | 


3 Bulſt. 212. f. ITHE of Mills ſhall not be paid but where it uſed to be paid , 
$C Tt Per Coke C. J. Roll. Rep. 405. pl. 15. Trin. 14 Jac. B. R. in 


no Perſonal * 
Tithes by Jaques's Caſe, 

the Statute | : 
is to be paid for MIlls, but where by Special Uſage the ſame has been paid, and not otherwiſe. 


2. De Molendino de Novo ereffo non jacet Prohibitio as to Tithes 

(though the Mill was erected upon Lands diſcharged of Tithes) by 
the Statute of Monaſteries. Cro. J. 429. Trin. 15 Jac. B. R. Anon, 
3. Libel for Tithes of a Griff-14!! a Fulling-Mill; the Defendant 
ſuggeſted for a Prohibition, that though by the Statute De Articulis 
Cleri 'tis enacted, that de Molendinis non fiat Prohibirio, yet that muſt 
not be intended of Fulling-Mills, the Profits whereof ariſes by the 
Labour of Men, and therefore not within the Words of the Statute de 
Molendins ; and a Prohibition was granted as tothe Fulling-Mill and a 
Conſultation as to the Griſt-Mill; Bur Tithes ſhall not be paid tor 7: 
Mills, Lead- Mills, Plate-Mills, Rag-Mills, 2 Paper-Mills, becauſe 
the Profit ariſes by the Labour of Men. 2 Roll. Rep. 84. Paſch. 1) 
Jac. B. R. Anon. | | 
50 4. If two fulling Mills are under one Roof, and a Rate-Tithe paid 
1 -o for the Mills and then you alter the Mills and make one a Corn Mill, 
bo 32 the Rate is gone, and you mult pay Tithe in kind. Brownl. 32. 

Statute of Anon. | 


Articuli N : | 
Ceri, Arg. Litt. R. 202, ———Arg. Show. 281. cites 12 Rep. 36. 


Tbid. cites 5. Tithes are due and payable of all of Mills anleſs they are au- 


m_ LOSE. cient and before 9 E. 2. For Mills more ancient are diſcharged by the 


v. Evans. Starute Art” Clert. D. 170. b. Marg. pl. 5. cites Hill. 5. Car. C. B. that 
Ibid. it was ſo reſolved in Stonies Caſe. | 

cites Paſch. 
10 Car. S. P. 


6. Motion for a Prohibition to ſtay a Suit for Tithes of an old Mill, 
viz. every tenth Toll-Diſ on Suggeftion that it was an old Mill, but 
per Holt Ch. J. the Plaintiff og t in his Suggeſtion zo. preſcribe in Non 
decimando, and allo an Affidavit of the Truth of the Fadi; and ſo it was 
adjudged in Ld. Ch. J. Hale's Time in the like Caſe ; for he ſaid that of 
Common Right Tithes are not due out of a Mill, yet before the Sta- 
tute of Articuli Geri ſome Mills did pay and ſome did not, and upon 
that it was enacted that De Molendino de novo erect' non jacet 
prohibitio; and for ſuch as paid before that Statute they ſhall ftill 
pay; and he ſaid, Tithes were either Predial or Perſonal, for the Corn 
paid Tithe before; and it is neceſſary to preſcribe in a Non decimando 
in an old Mill; and he quoted the Caſe of Hughes and Lord Viſcount 

Hertford. 12 Mod. 243. Mich. 10 W. 3. Hart v. Hall. 
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